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[Protests concerning Noarespousibility Determination and EiA
Preparation Costs]. B-188931. Jujy 25, 1977. & pp.

Decision re: Kent (niform Co. Inc.; by Bobert P. Keller, Deputy
Comptroller General.

Issue Area: Pederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement law IX,

Budget Yunction: National Defense: Department of DefelLse -
Procurement & Contracts (058).

Organization Concarnad: Alamo Hanufacturing Co., Inc.; Defense
Supply Agency: Defens2 Personnel Support Center,
Philadelphia, PA; Volare, Inc.

Authority: 15 U.S5.C. 637(b) (7). 53 Comp. fen. 496. 13 C.F.R.
124.8-16, A.S.P.BR. 1-705.4. A.S.P.R. 2-407.8(b) (3) (iid). .
B-188885 (1977) . B-188319 (1977). B-1857u40 (1976). B-181350
(1974) . B-185259 (1976). B-185390 (1975). B-184477 {1976).
B~185963 (1976Y. B-184476 (1975). B~-185332 (1976).

Protester alleged that acency failed xn consider
information forwaided to confirs ~ompany's responsibility and
that they should be reimbursed for bid preparation and protast
costs. Information sent by protest after denial of Certificate
of Conpetency by Small Business Administration was properly
considered by agyncy and found not to be substantively new.
Protester may not be reiambursed bid preparation costs since gooid
reason existed for rejecting bid. Fxpenses of protest vere also
noncompensable, Protest was denied. (Author/DJN)
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FILE: B-188.31 DATE: Mmly 25, 1977
ek YT

MATTEN OF: Rent Uniform Company, Inc.

DIGEST:

"l. Protest alleging that agency abuecd 118 discration

by not proparly coneidering information forwarded
after denial of COC ty SBA and by not ieguesting
SBA to reconsider its deniz) of COC is denied wherve
record indicates that information forwarded by pro-
tester was ‘reviewed by agency and fourd nnt to be

L l.bstan tively naw.

2. 01:13 by pro:elter for reinburcenanc of bid poepara-
tion costs is denied since sucf'cient reason exiscved
to permir rejection of protester's bid.

I~

3. Expenses incurred in pursuing protest are noucompensable.

4. Since GAO has held that strict maintenance of established
principles of ' compe..itive procurement is infinitely more
in the public:interest than for Government to obtain
pecuniary advancage in particulur case by violation
of rules, protzscar s argument that deniel of its pro-
test and award to next low bidder should not he permitted
because it would be more exrzensive to Govarnment is with-
out merit,

Kent Uniform Cowp —~y, Inc. (Kent) has protested to our Office
in connection wit:* &1 cation for bids (IFB) No. DSA100-77-B-0827,
1ssued by the Defens: Fersonna2l Support Center (DPSC), Philadelpnia,
Pennsylvania.

Bids for the 50),484 pairs of women's:slacks sought under the
instant procurement were opened on February 14, 1977. The low
bidder, Volare, Inc. (Volare), was found nourehponaible by DPSC
and the matter was then referred to ihe Small Business Administra-
tion (SBA) which on May 6, 1977, closed its zile in the matter due
to Volare's failure to apply for a Certificate of Competency (COC).
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In Vo]are,’Inc. , B-188&85, Muy 19, 1977, 77-1 CPD 330, our
Office dismissed Volare's \rotest 1n connnvtion with tht irat.nt

procurement.

. Kent, the second low biddar, was also found by DPSC tc be

nonrésponsibie foliowing a negative preaward survey which indicatad

that Kent lacked the t«chnical and production capability required
for succassful contract performance, DPSC, pursuant to Armed
Services Procurement Regulation (ASPR) § 1-705.4 (1976 ed.), for~

wvarded its determination to SBA in order to give Kent the opportunity
to appiy for a COC uuder 15 U.,§.C. § 637(b)(7) (3377) and 13 C.F.R.

§ 124.8-16 (1277). 7Tha SBA denied Kent's request for a COC on

May 31, 1977 "[blased on a comprehensive analysis of all available

infornation." Thereafter, Kent forwarded to the contracting
officer on June 2, 1977, materials rclating to its production
rqpability and capacity and a newly revised Quality Control

¢ mual, Kent further advis:d our Offico that thic information
had not been available to SBA in "the form presented herein" at
the time of the SBA survey. On Jine 20, 1977, following a
written determination Chat a promp% award would be advantagzecus
to the Government, award was made to the third low bidder, \lamo
Manufacturing Company, Inc,

With regard to DPSC's decis‘on to make award to the third
low bidder on June 20, 1977, ASPR § 2-407.8(b)(3) (111) (1976 ea.)
provides in part that award may be made notwithstanding receipt
of a written protest to GAO, when a contracting officer documents
in writing that a prompt award will be otherwise advantagaous to
the Government. Here the recurd indicates that the third low bis
would have expired hsid award not been made and tﬂat award was
therefore necessary ts avoid a resolicitation. Ouv” Office will

not quastion & determination to make an award in such circumstances

unless the contracting officer's decermination was unreasonable
or unjuatificd. The instant determinvation was not unreasonsble.

The protester, citing Inflated Productsi Comparny, Incorporated,

B--188319, May 25, 1977, 77-1 CPD 36%, has indicated that DPSC failed
to properly consider the informatidn forwarded on June 2, 1977, and

ag such that DPSC abused ita disr.etion. In this connection Kent
bas also asserted that racousideration by SBA based on additional

information pertaining to the Kent qua]ity control system, personnel,
and equipment, could have been underteken in a week and would have

already beent completed had DPSC requested SBA to conduct another

review. Additionally, the protester asserts both that award to the
third low bidder will be more expensive for the Government and that
Kent should be reimbursed for bid preparation and bid protrest costs.

Under 15 U.S.C. § 637(p) (7) {(1970), the SBA has the authority

to issue or deny a COC. Therefore, ovur Office wili not review
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8B determinations or roquire the SBA to isave a COC or reopen

8 case when a CLC has Leen denied., 2.A.N. g!pany. B-185740,

March 4, 1976, 76-1 CPD 157, Unitron Engineering Company,

F. 181350, August 20, 1974, 74=3 CPD 112, Consequently, the
conttacting officer’'s determination must be regardnd as having
been affirmed by the SBA, and that detcrmination must be sccepted
by our Office., Environmental Tectronics Corporation, B-i85259,
Februsvy 13, 1976, 76-1 CPD 101; Zinger Cunstruction ' .mpany, Inec.,
B-185390, December 19, 1975, 75-2 CPL 397.

In Inflated Products Company, Incorporated, aupra, we reaflfiimed
our well-agtablished position that where the rezord df ~loses tha<~
information vital to a rcuponsibility determination hia not been
considered our" Office will review the matter or :ake apororciate
action. See Shiffer Industrial Eguigganc. Incoraoratun B-1R4477,
October 28, 1976, 76-2 CPD 366; tallerv Induatries - &equest‘for
Raconaideracior. B-185963, Junz 19, J 1976, ‘76-1 CPD 381. In . Inflated,

wa concluded that 1ny:he circumstances of that case- cﬁu contracting
officer, prior to making award, should reviev informntion first
made availabla subsequent to the SBA's denial ;of that:.protaster's
requeat for a COC. Horeaver. as noted in- Inflr.ed in these types
of cages we have limited uur review to recomnxnding that the

'agenéy reassess the bidder's responsibility where such newly

av..iable irformation has not been considerad. See, Harper Enter-
kxlwus, 53 Comp. Gen. 496 (1974), 74-1 C°D 31.

. Bere, DPSC has advised our Otfice by létter dated June 15,
2977 that ‘they reviewed the material submitted June 2, 1377 by
the' pratester and did not fiid it to be substan*ively new., In
these 'circumstancss it is cur view that DPSC properly considered
the information £¢ rwarded by Keut on June 2, 1977, a1d in so

doing complied, v;.h our decision of Inflated Prodict; Comﬂany,

Incorporated, sugr . PFPurthermore, we note that PSC we . apparently
of the opinion that reconsideration by SBA would take at least
three weeks (rather than one week as claimed by the protester)

and night unduly delay timely delivery of the product, a final
cozponent of a three-piece pantsuit. In any event we note that
DPSC was under no legal obligation to request reconsideration by
SBA.

Since we have concluded that sufSicient reason existed to
permit the rejection of Kent's bid, it would logically follow
that there was no arbitrary or capricicus action toward the pro-
tester. and, thus, there is no basis to support the racovary of
bid preparation costs. The costs of pursuing this protest, also
claimed by Kent, are noncompensable in any event. Machipery
Aseociates, Inc., B-184476, November 18, 1975, 75-2 CPD 323.
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Moreover, with respect to Kent's argument that award to the thizd
low bidder would be more expensive for the Government, our ‘Office
has held the strict maincenance of the established :rinclples

of competitive procurement to be infinitely more in the publie
interest than for the Governmeant to obtain a pecuniary advantage
in a particular case by a violation of the rules. Engineering
Design & Development, B-185332, February 11, 1976, 76-1 CPD 92.

We note that the protester has adwised our Office that it
is requesting froa DP3C, pursuant to the‘rreedcm of Informatiou
fct, a copy of the preaward gurvey prepared for DPSC and that when
received tthis information wil] be forwarded to our Office as part
of the Kent protest. However, it appears that no useful purpose
would be served by our holding this protest in abeyance.

In view of the foregoing the protest is denied.
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Deputly’ Lomptrol Lsner
of the bnited States





