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[Protest aqainst Rward of Contract Punded by Pederal Grants).
B-187912. August 17, 1977. 17 pp. :

Decision re: Powercon Corv.; by Rébe:t P. Keller, Deputy
Comptroller General.

Issue Area: Pedoral Prociiveaent of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Law I.

Budget Punction: General Government: Dther General 3overntent
(806) . | _ | . _

Organization Concerned: cleﬁelﬁhd, OH: Regional Sever District:
Environaental Protection Agency; Birsch Plectric Co.;, . .

Authority: Prderal Water Pollation Control Act, sec. 2084(a) (6),
as amended (33 7U.S.C. 1284 (a) (6) (Sapp- ¥)). 31 0.5.C.. 74.
“n C.F.R. 35. 936-7- GO 'C';'rin- 35.936-13. qoc,- F.R. 35-935-3,.
54 Comp. Gen. 29. 53 Comp: ‘Gen.' 522, 55 Comp: Gen. 390. 53
Comn. Gen. 586. 53 Comp. Gen: 592. S1 Comp. Gen. 315. 17
Comp. Gen. 554. 48 Comp. Gen. 291. 48 Comp. Gen. 29%. B
B-185568 (1976) . B;;186198 (1977). B-172006 (1972) . B-156680
(1965).. B-187205 (1977)..

. The ﬁ%btestet coeplained aﬁLnt[thé.degibibn to exclude
the cocpany from being the ‘Bupplier of ‘switchgear eguipment
under a coatract awzrd funded in significant part by Pederal
grant funds. The motiyation for the "manufacturer only"
requirement for sy;tchgearjéqnipgeﬁt_in,thiq-gasg_ggs prompted
by, the grantee's stated inabilify’ to write an adeduate.
specification. Hovever, it is'anfair to prevsnt copetent
concerns froe comnetiRg béecause o% such an-irability.. A suitably
modified product experience clanse sh>01d be used 'in fi'ture
procurements to evaluate nonmanufacturer's equipzent.
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"I’Hl COMPTROLLER OR{:iRMmAL
or THE UNITED STATES
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:‘\ BILE:  B-187912 DATE: August 17, 1977
(o

MATTER OF: Powercon Corporation

CDHSEHBT”

1. Federal nora conpelling "£31: and free" conpt;itiou for
EPA grantee contrpcts awarded under sectiun 204(&)(6) of
¥ederal hatet Pollutioa-Control Act, as amended, 33 U,S.M.
§ 1284(x)(6) (Supp. V 1976), together wich :I.nplenem ing
ragulations, applies whether grantee ugses "brand name"
purchase des=ription or fnrmal specification.

£ ‘.‘

2. Noththutanding grantee s 1:tent to draft specifications for
switchgear equipment £0 as to allow only manufacturera of
circuit breakers tc compete, drafted epecifications did not
reveal 1ntenr

.

3. It.1¢ clear that, to extunt grantee could have properly spec{fied
négg}acéurer only” requirement for’ lwitchgear, fact that
grantee inadequately expresused intent would have not required
resolicitation abscnt showing of p‘eltéice to other than
protester which was not otherwise eligitle to ::ompete under

reqnlramont.

4. Since thare 13 nothing 1n legislativa historj of Water Pollution
Contral Act that clearly® netailt vhat 1is mear:t by phrasea
"brand' names" or "trade: names" of couparable quality, GAO
is reluctant to substitite its judgment--that phrases refer
to product his'ory, rather than menufacturer identity, of
switchgear~-£fir EPA's judgment that ‘phrases also mean
manufacturer ideu%ity.

5. Longustanding Jistory of' disputes between complatnant and Federal
agencies regarding propriety of "manufacturer only" $oocification
for nwitchgear equipmenr showa some agency enginears genTrally
prefer apacification because "of quality and 1nspection concerns.,
Notufthstanding such concerns. GAO has suggeated that product

. expeviepce tlause be used instead of "manufacturer only"
;isperificarion.
s -

6. i'In pres-nt caae'nativation fo:d 'manufscturer only" requirement
-was prompted by grantee's: scated inability to "wri’e a
speciffcation that permits quaL;fied assemblers to [compete]
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while precluding an assembler who is inexperifpced and unqualified
from doing #0," 1Ii is untair, however, to prevent competent
concerns from competing because of inadbility; consequently, GAO
suggests uee of suirahly modified product experience clause to
evaluave nonranufacturer's equipment in fufure procurements.

o

Powercon Corporation has complained about the decision cf the
Cleveland Regional Sewer District’ to "exclﬁda,;héwcthany_frou being
the supplier of awitcligear equipment” under’a contract awarded in
July 1976 to Hirsch Electrc Company by thﬂ'Clevelhnd (Ohis)

Regional Sewer Dirtrict for the construction of the power system

for a wastewater treatment plant. The contruct was funded in
significant pai‘t by grant funds from the Inited States Znvironmental
Protection Agency (EPA),

The biddidﬁ“dbﬁbmenﬁa,pndcr which tiix contract was awarded
contained dftailed specifications for the ‘power system which con-
sisted of a ).2-KV neta). élpq switchgear, qqqergroﬁﬁd_ducta gﬁd N
nmanholes, aad a unit substation. . The original specifications (issued

in November 1975) for the power systew contained the following provision:
. ’ \ -

"It is the intent (if theae Bpéci?icﬁf&%ﬁﬁLthat the
equipmefit to be supplied under this Itém be an
integrated ascembly produced by, 1 switchgear
manufacturer such as Géneral Electric, Westing-
house; or equal,. wro shnll coordinate the appli-
cetion of its switchgeﬁf, relays and instrumentation
to reflect the intent o>f the specification,

"Metal clad switchgear éonﬁﬁ}fiug 6¥vb;gzﬁit ‘
breakers, relays and instrurent componen’.a .’
purclhiesed from various sources and installed..
by au equipmant assembler will not be approved
as meeting the intent of these specifications."

-. T ‘ N ’l' ) . v
By amendvent of April 20, 1976, the phZise "Allis Chalmers, ITE;
Federal Pacific" was insertci between the' words "Westinghouse" and .

"or equal" as found,in the original specifications. The phrase "::lays

and instrumnent co-punents' was also deleted.

'15 e

. S . e i e . . ' e v
. Powercon s&jg that, prioqxto::hcﬁApri% 20 amendment, it.dis-
cusgd/ the specifications ﬁdg,q;félpqu*prqjec;$y1th_ch@ grantee's
consulting engineer, 'An employee 'of the congulting engineer allegedly
told Fowercon that "he was familiac with Powercon and realized .
that they made a good product but that [the ‘consulting engineer]
did not anticipate that Powercon would be eligible to bid on the

switchgear equipment specified in [the related project]." In a
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IR

1 IR
aublequcntlcoogereetion. Pownrcou says thet lt vas told the grantee's

eugioee: "wanted the supplier'of this equipneot to be a. 'big' L
manufacturer, of switcligear not 3 mare switchboard builder.', In

reply, Powercoﬁ‘iufor-ed the engineer that it wes a "eﬁitchboerd

manufacturkr and(that 1t designs and builds {its own bus ducta and

ioterruptrr swltchoa and does 11 of its owii metal work and that it

buys 1ty carcuit breaxkers and ielays for any particular job from

only one lanufaoturer.v

1 A ‘ ‘'
Powerton sayo that 1t then sent a letter to the consulting
engineer, The Jetter, requested the engineer 8 authorization to ..
"hid on both [the related Projsot] and [the project in question]."

No- reply was’ received 1n response .to this_ letter. Therefore, Powercon
"subm!tted agb'll of neteriala for the swirchgeer equirnent specified
under . [thJ proJoct in queationknnd] on April 22, 1976 quoted a price
for the "Job to erloh Bleotvit Company. and ouhsequently received ‘a
puroheee ordet frou Hirich for thie ewitohgear equipment ufter Hirs:h
was awa:ded 'the prine contract ®’ x &0 ugust 10, 1976, Fowercon
vas infirmed, howavar, that it "had been oi qualilied Ly the

[grantee] fron supplying the switehgeer equipment under [the
subj2ct contract]." \u

l

The grenteo explaiued its rejection of the proposed use of

Powercon in an August 9 letter to Hirsch which said:
iw ' . .‘* |

"There have been numexous requeetl either by your

company oFr; Power Con to conniaer them [Power Con]

as a’ eupplier for tho switch gear fo: your Contract

9. ‘I am suvre you ‘realized that. Power Con 18 Lot

corsidered as an origiual equipment ménuficiurar

and therefore cannot be considered -a~ a supplier

of this item.

"Beeed on" the foregoing ond in o;der to’ avoid any

delays, [we are] directing that you furnish the

switchgear in strict accordance with item 7 of the {
contract. specification,” [

l . '
\n-

Powercon then oomplnined of the rejection to the grantee and
EPA.,

\ I
'

‘The basis of Powercon's protest was that “any interpretation z
of this specification which would execlude Powercon from supplying
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the awi.ch gear eqiupnent [under the contract] would be ovably restrictive

[and prohibited) under the EFA regulations & # #.' The EPA
riegulations refe.red to are found at 40 C.F.R. § 35.936-13, § 35.936-7,
and § 35.936.2 (1976). These regulations provide, as partinent:

"§ 35.936-13 Specificatioul. '

"(a) Nonreatrictive apeciﬁlcationa. (1)
No specification for bids or statement of
work in connection with such works shall
be writter in such a manner as to con-
tain proprietary, exclusionary, or dis-
cr,iminatory requirements other than those
hased upon performance, unlese such raqu!re-
ments are necessary to test or demonatrate &
specific thing or to provide for necessary
interchangeability of parts and equipment,
or at least two brand names o’ trade naaes
of comparable quality or utility are listed
ana rre followed by the words or equal,"

"¢ 35, 9‘6-1' Sméil and minorth!buaiuealea

“Poaltive efforta shall ﬁ; made by granteea
to utiiize amall business and. minority-owned _
business sources of supplies and, services. Such
efforts should allow these sources the maxiwmum
feasible opportunity to compete for subagreements
and contracts to te perfoimed utilizing Federal
arant funds."

"§ 35.935-3 Competition.

‘ "lt is the polﬂcy of the Environmental
°rotection Agency to encourage free and open
competition appropriate to the type of proj-
ezt work to be performed.”

Explaining its poaifion that it ia ar"awitch gear manufacturcr,"
Powercon saild that it had manufactured swltrhgear 'or aevergl
inat 11ations including fOur other uaatewater treatnent planta.
Thus, Poéer;on urged that any interpretation which wbuld exclude
Puwercon would be overly raatrictive and prohibjted uuder these’
regulationa. The company alao urgued that 1t "ia racognized throughaut
the 1nduatry as a 'awltch gaar manufacturer. ggual, if not’ auperior
to the compani\a 1isted in [the above-quoted apecificationa].ar
Urging that'itr'is a "awitch gear manufacturer," Powercon said "
that it "produces integrat-d metal-clag switch gear assemblies."
The company Zurther argued .\at i "éoea not purchase circuit
breakars for its switch gear from various sources, but rather
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purchaooo all of its circuit breakorn for any 3ivnn projert frol(onlj
ong source and was planajng to use a)l GE circuit broahero on this

job." Consequently, the company urged that under the "plain meaning

of the words contained in this specification, Powercon canoot ‘be
excludod from furnishing the switch gear equipment on this job."

Powercon' then arguod'

"If the Diotriet and 1ts ASE Lad uanted to restrict
the eligible switch gear suppliers tc manufacturers of
circuit brcakers only, it would have bLean quite simple to
write an unalbigu0ua specification to this end, * * #

"Howeuer, the present opocification doen not limit
tlie eligible, ouppliera to switch gear uanufacturerl only,
and. no, reasonable interpretation of''this specifis sation
can b ‘made which: woold lead to thil conclulion., Firot,,
‘che viriouo conpaniea iioted in upeoification 7. 2 are thei

nf. awitch gesar equipnent. If only cirruit breaker manufacturers

vers to have been eligible,’ the 'or equal’ portion uf this speci-

fication would then be inconsistent and contradictory, since

it indicates tha* there are other switch gear manufacturers

vwho are eligible."

{

The grantee did 'ot conoideﬂ the nerifa of Povercon's complaint
because it found the ‘complaint to have berp untimely filed under
EPA's complaint procedures, This "untimeliness" finding was
subsequently reveroed by EPA.

By deciaior dated November 15. 1976, the Regional Administrator
(Region 7) rejacted the merits of Powercon's complaint. EPA found
the "intent of the specificatione" to be evident as follows:

"As origina_ly wrltten,aa company which purchaued
circuit breakers, relays and’ inatrument components' ‘and
aeaembled tﬁén‘into the switchgear would not bé‘accaptable

to [the grantee] After the addendum thia requirement

reads: 'Hatal elad awitchgear conaiating of circuit

breakers purchaaed from variouo oourcea and inatalled

by an equipment acsembler will not ‘be approved aa neet-

ing the intent of these specifications.' Thus if the

circuit breakers were purchased rather than manufactured

by the equipment supplier, it would be unacceptable.. The
switchgear supplier must manufacture the circuit breakers. 4/

-5 =
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This conclusion is further justified by clause 7.3
on page 7-6 of the specification which states:
'“he circuit brealer manufacturer shall furnish
and install ther protective relsys, test devices,
potential and current transformers as required,
and shovm on the Contract DPrawings: !

* * * % ]

4/ Powercon hac areued that since it purchases
ite circuit bteakera from one souvrce this
requirement does not apply te'it, While
the language used may nct be grammatically
correct, the intent is evident; to. qualify
as the equipment supplier, one wust
manufacture i{ts own circuit breakers."

Recognizing that Powercon had admitted that it was ‘not a ‘f'
manufacturer of circuit breakers 'EPA then decided tbat ‘the grantee -
had "demonstrated a rational basis" for reetricting suppliers to
those who also manufactured circuit breakers and that the solicitation
provisions in question did not violate the EPA regulations quoted
above, As was stated by EPA:

{

"The switchgear jé question is the one to tap into

the CEI line for puwer to, the facility. yThe very

large and complex Cleveland Southerlx Plant is

dependent upon the switchgear functioning properly

and 1f the cirruit breakers fail, there could be a -

severe problem with the rest of the electrical eystems
in the facility. In cases of this type, this Agency
will take a careful look at the underlying basis for
the type of specification requirement, * * %

"The August 20, 1976, letter from the Grantee 8
consulting engineer (Pirnie) highlights the reasoning
underlying the requirement.

"'In the case of item 7, the proper coordination
<'f' the many eophieticated?.ONponeutaothat must

be incorporated, together: w*th ‘detailed exact-

ing- requirements of the Cleveland Electric

Il1luminating Company for interfacing their

Data Acquisition System, implies a considerable

level of skill and experience.
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W dgéﬁﬁt»knov of "*t ble.way to vritc
}g“gggﬁtfication that permits quali Tad: ‘asgemblers
to furnish tha.end item vhilc tccle ng: an’
embler who is in ‘ .‘ﬂdlifiod
from doing: su. (emphasis supplied) That is the

xeason behind our decision to allow only the.e
menufacturers vho actually manufacture cths
13 XV circuit breakers, to furnish the equipmont.’

yhd‘

1

* » ] ® .

e 13 t.tion,giq the present cna., :o those
suppliers who -caufacturc their own circuic breakers
goes to the 1alu¢ of thc rclpqnsivencll of the bid
and not'to the . rclponlibility of the bidder, Tha
Conpttollcr Gineral has hgld,thaq‘thn”aUIrd ‘of &
contrlct can be lilit.d to a clals of bidaars meet-
ing spocificd qnalltativc and quantitativa cx;-riencc
raqnire-nntl ip. 8. specialized'fiald ubarc the invitation
so provideo lnd wbnro :hcxtcatriction 1s. properly
determived to be! }u ‘tha’ Govctnsnat'a best' 1nter¢¢t¢.
Plattsburgh Laundry and Drir Cleaning Corp., 54 Comp.
Gan, Zq (1974); DelcOl ’ Inc.. 53 00np Gen. 522 (1974).

”Uudf.fth. circu-stnnces of thin case. uhete there
conjunction witﬂ'nu-tnus other: interrelated contracts
for; thil ca-plcx projcg&, and uhere the Grantee in fact
obtagp’d conpe:ition‘tro-*ﬁnough vendors 'to meet the
ninimm U.S. . EPA’ :equireuentl 729 find that ‘there is a
ratioual blsis for the. Granree'u de.ernination, in
addition I also find tha requiting resolicitation
now'wuuld not best servci‘ha public 1nterest. 1n
future 1nstance-,‘however, 1: should be noted that
-pocification rcqn‘renents co-par1b1e~:o the one e
at issue in’ this case will be more closnly scrutiiized
to insure that’ any. res:tiction 1s fully and adequately
juatificd byathc 3rante¢ or, 1:3 conaulting engineer,
consonant . with the Congrassionnl and U.S. EPA require».
ments favoring full 7d free competition. Any .eatrfh:ion
upon co-pctitton lust be demonstrated to address saliént
performance characteristics addressed to the minimum nceds
of the project as well as the public benefit,"”

e v e w——
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Conssquently, E’A denied the cowmplaint. /
¢ , * .

Powercon srd EPA have affirmed their previously argued positions
onn the issue concerning the proper interprutation of the questifomned
specifications and the question whether the specificativns--if
construed to require potential suppliers to bs manufacturers of
circuit breakars---are unduly restrictive.

5 1! i
Before proceeding to a discussion of these issues 8 threshold
question--whether Powercon's status as a prospective subcontractor pre-
cludes it from requesting our review of the award in question--is
tnitially for decieicn.

We have decided to concidcr conplaintl ngainst contrac:s avarded
"by or for" grantees. Hnru\;ho record shows that the g;nntce
cnsinocrins consultant drufted the questioned specificitionl
recommended the rejectian o. Hirsch's proposed use of Powercon ap
a lupplier. Although” Hirzéh was the party actunlly awarding the
lubcontract. the: subcontrac: ewarxd, -u-t be conaidered to have been
aade "for" the grantee because the grantee's’ participation in the
awvard process had the net effict of causing Powercon's rejection,
See Copeland Systems, Inc., 55 flomp. Gen. 390 (1975), 75-2 (‘PD 237. :
Anotber threshold question--the choice of the applic&ble pro—
curement norm for resclution of the complaint--has beeil raised by
EPA. In its report to our Office on the complaint, EPA urges
that "prior decisions of our Office conceraing restrictive specifications
under 1irect Federal Procuremants should not be routinely applied to
the problem here" because:

(1) "% & % the. prqvinions of nertion 204(.)(6) of tbe Federal
Water Pollutitn Control Act,)as ariended {33 U,5.C. § 1284
Ia)(ﬁ)], differ considerably from the Federal aca:utory and
regulatory requiremenrs which govern direct Federal pro-
curement." (They: differ, EPA says, in that "performance
type" specificatiﬂns constitute the norm in Federal,

- procurement; by cantrast however, EPA notes that \ne

cited act expressly allbws use of "brand mame or equal’
references as an aliernite means of specifying actual needs.);

(2) The Administrator of EPA, not GAO, has the "authority * & #
to interpret'" the act;

- A, By Nt SN [

.
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(3) pucm lmck “specialized expertise u du!t.inz speci-
ﬂ.cluolu J
(Notwithstanding obJectiom (2), EPA has r.‘.‘.-.\au'[u] the advice of
[our] Office pursuant to 31 U.8.C, § 74 (19/0,;.8nd does not object

to [our] exetc:lu of juriudlction L L l\priug Powarcon's conplaint )

/A\El .
heently, in 3BR Pratrcuod Tenks, 3-187205 3-187999. Hay by

1977, 77-1 CPD 302, visich iavolved a co.lph:lnt: agaimt an award by an
EPA grantece upder tl'u oL ted uct:lon of the same act, we held rhat the
section and 1-p1mt£.n; regulatiom ”imrl: the Federal norm regarding
the raquirement for full and free »o-pet:luon and the zvoidauce of
~estrictive specit’ic:at:iom," Act.epting, without deciding, EPA's
argument that tha act pesuits EPA grantees. to elploy brand name or
equal purcluu descr ipticnu a8 8 suitable ultemtive to a formsl
specification, vhereas uwKar the Federdl procurement scheme a hrand
nsae Oor equal purchase {escripsion 1s a "last resort" method, the
Pederal norm compelling *'full and free" competition under the
mc!.fication ultinmg tely chosen by the stanue still applies.

| 'rurning to the isme of the interpretat:lon of the queetioned
ep.cifiutiom there 4y no doubt that the grantee 8 )mgineering
comll:ant:—-with the concuxrrsnce of the grantee—-int.snded to draft the
npec.:l.fications 80 as to "allow. only those unufacturers rvho actually
manufacture the 13 KV eigenit. brukets, to furnish the equipment."
'1otw1tlutanding this. staged intent, the drafted speeificet:lons are
less than clear thlt: gonly mnfacturersiof ciriiuit breakers would be
conlidercd as -uiuhile luppliers. A:.t:hough EPA's deei’?lion holds
that there’ u‘s "grammticil ervor" in the epecificaticn s prohibition

auinet switchgur containing circuit breakers purcham.-.i from vnrious .
sources’ (tather. than "suarce") (which. on its face, would not Tl

contradict Powercon's simted Intent tr; purchase its circuit breakers
from only one source~-Giatral Electric Company), it implicitly rejects
the notion that the error supports Powercon's interpretation of the
specification .

We do: not ag'r:ee., Te phrase, ”Purehued frou Varioue lo_urces,"
is gu—atically harmwnipus with thﬂ term "e:lreu:lt breakers" and,
coupled with Povercon's nduitted statun ‘as”a switchgecr unufacturer--
albeit not. afe:l.rcuit breaker unufact:urer-supports Powercon s view
that it qualifies under the specification as actvally drafted, Nor
do we agree that the solicitation's atatement that the "eircuit
breaker manufacturer strall furnish and install th‘- protective relavs,
test devices, potenti.al. and current trangformers as required!' supports
the view that only circult breaker manufacturers could fiurnish the
entire switchgear reguitement. As stated by Powercon: '

e
v I
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"4 & % yhen Powercon reviewed thnso ipcei!tcat.onl, ic
interpreted them as meaning wvhat the clear words said, {.s.,
a switchgear manufacturer vho purchased circuit breakers

- from a sole source could supply the switchgear for this.
project as long s its own circuit breaker supplier also
installed the ralays, devices, and transfcrmars in the
svitchgear equipment."”

We therefore find that the specifications read an a wiole rationally
svpport Puwerron's interpretation of then,

On the other hand it is clear that had the grantee been aware
of the inadequacies inherent in its drafting of the specifications
it 'would have corrected the lpccificationl to make its lta:ed incent
clear. Moreover, it is clear thnt, to the extent the grantee could
have properly speciiied a "eircuit. breaknr-nnnufncturcr only" re-
quircnnnt the fact that it inldequltely e:prcsled 1ts stated inteat
would not have required caucclln‘ﬁon and "elolicitaticu of the re-
quircncnc nbaen: a showing;of ptejudiﬂe.- Soe GAF;Corgoration;*
53 Coup. Gen. 58b 592 (1974). 74-1 CPD 38, 'fhe only. prejudice"
Pudurcon hon' auffernd-—aauuniug"he validity of the. in.d-quatcly
espressed "manufacturer only" requireaenL--il tha prepnration of a
supplier's quotation without realizing /that the quotntpon coqu not
be considered because of the requirement. An example of. Lhe kind of
"prcjudice" that would support resolicitatlon under the cited precedunt
would be a showing that an otherwise eligible concern did not submir a ;
bid becliuse of a dnficiently worded spacification, Imder this assunption, '
howevir, Powercon is aot an "otherwise eligible" concern because it is
nat a circuit breaker manufacturer,

Tutning to tha validily of thq cxprenaad lntcnt of the\w .
grnntee :o restrict suppliers only Lo’lanufacCurers of circui: breakers, i !
it 18 EPA's implicit position that thia stated intent squares with
the express language of the ctted section of tha act which permits
specificai_.ins of requirenents Yy referancing "at least two brand
names or trade names of cumparadle quality or utility [provided
they] are followed/by the words 'or equal.'" .EPA apparently
Teads the phrases "brand names’ or "trade nanes" as leaning either
1isting of bzand name products or the manufacturei's of the brand
name products whichever the grantee chooaeu to select.

There 13 nothing in the Jegillati?e hiltory of the cited

section (see H.R. Report No. 92-911, y2d Cong., 2d Sess.
(1972), which accompanied H.R, 11896 as amended (containing

- 10 =
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,l the cited section vhich. after bq;u. 1ncorpoxatod intu 8, 27?0,
~ becana lav/ over the Presidant's veto); S.Reg:: No, 92-1236, 92d Cong.,
24 Sess., (1972); eol-ento of Mru. Abzug, speuking. for the House Cowmittaa
- on Public Works, 113 Cong. Rec, 10212 (1972)) which explajins the
|- intended leaniu; Of che phraceo "trade names' or ‘'brand names."

| ~ ¥e think chn expressions’ "brapd names" or "trade names''
must ressonally be, vieved as deooting brand name products vather
than uluod nanufacturetl--otherwise the words "brand" and "trade"
vould Ue mera aurplusase., On the other’ haud, (since there is
uothing in rhe legialativa history of 547 Lited fec vhich eleariy
detzils what is meant |¥'the terms in’ queat.oa we_are reluctznt to
IubTELtutu‘our judznen: as to tlie noauing of the phraaes'for ~he
meaiing of. the phraseyfadvanced by,the agency isharged with
lduiuistering ‘the ltefﬁte. Ir‘iasgpllfqetnlcd that "deterence”[is to
be given] to the iaterpre:atiou given ‘thu atatute by the, offic
, or, agzency. charged with its ad-inistrltion." ' Udall V.:iTaliman,
T'GHU 8.1, 16 (1965)7¢ud cases cited An . tex:.x Nevarthalcss,
given the uucertaint113 as to th{ preeiae leautng of’'the phrases
. as 1nteud9d by the Cungress, we thin' EPA and \{ts grantdes should,
‘ £t 8 minimm, rationally support sny "nnnufacturer only*' requilre-
meut, . \
‘ e ‘1 . ’ .
"z qInxa eeriea of deeiﬁlens conlencing “In 1965 1nvolv1n3 Powexcon
‘cgtpora‘tiots,f we_have dealt w:ltll‘ the prohlems stemming fiom .
| ufa\Eurer only!" requiremadts. for suitchgenr equlpmenn nimilex
\ to the t)pe involved\in thn subj%{t contract' The firec of‘gheae '
deeiaton.--l—fSGGSO, Jﬁ;y 13, 1965, addressed to” Powercon, Corperation=-
tnvolyod a Veceraue qduiniutration Pr curen(ﬁtufor swltchgenr,
"all couponents’ .of which were to be Ine "product of one minufdéturer,"
Powercon did not submit’ descriptive Literature with its bid ahow-
ing the "staticﬂarv [super] atructure“ to which the swttcngear
; conponeqts would be a:tached Initially, as reflecied 1n our July
1965 decinion. "both our Office sud. the procuring agency feit chat
Powercon's bid was properly rejected for failing to contain data
showing the 'superstructure" component.

-p

- e - mas

Subuequently. b sour décision ‘in BIL56680 September 9.,1965.
we quoted fruu a auppl-nental\gepor:‘prepared by the Ve*erqps

. Adainistration in which the Aduin;stration agreed with Powercon's
: assartion that :he superstructure va3 not, in ;act, considered ko

be a "major electrical ccmponent” of the required switchgear. The
Administration's report continued:

-11-
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"The purpose in requiring all componEnts to be of
one manufacture was to insure that the asgembly would
be an electrically coordinated unit of high quality.
The 1mportance of the superatructure in this nssemhly
is secondary te° the manner of attaching the elactrical
components to the superstructure and to the proper spacing
between elements within the superstructura.

T Y

"Since the time when the epecificariohs £or the Perry
Point pr?ject were issued, this office recognized that
the spec fications were unduly’ restrictive [because of
the requirement that "the superstructure ‘be also made

by the aaae manufacturer] and did not permit assemblers
to supply such units to the V. A, .. We have since o
distifiguished between 'all édﬁb&ﬁhnts and. 'ail major |
electriial componente.' Furthermore,,we are attempfing
to spacify electrical coordination and spacing, insofar
as being related to the superstructure to'’issure thav the
government will obtain high quality and that the

specifications will not be unduly restrictive."

Further corraspondencc with the company then ensued. Powercon,
while gratified that the Administratiun acknowledged that the
superstructure was not considered to be a major electricel component
of the assembly, continued to assert that it was unreasonably -
restrictive to require that even all electrical components be of
the same manufacturer since "auch a specificatian would be absolutely
restrictive to only the General Electric Co. and the Westinghouse
Electric Company." Powercon insisted that there was a "host of
suppliers making firsat class equipment which could provide to an
assembler such as myself or even G.E. and Westinghouse either -
bettcr prices or better delivery * * *. "

By letter of September 23 , 1965, from our Office Powercon
was told:
- "The question whether p specification is unduly
restrictive or is necessaryi to assure a quality product
i8 mont difficult to determine. Unquestionably it is
possible for a competent and conscientious assembler
to produce a quality ‘assembly equal to or perhaps even
better than a regular manufacturer of the complete assembly.

- 12 -
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Bowever, dus to tne nature of the neseoblies it is
difficult, if not inpoe«ible, to determine after aosembly
Uhethet the variouo cnmoonents used aro first-claso. compatible,
ptopetly eesemhled etc.'*Futthermo:e io view of the small
quantity involved “in particdﬁar procureﬁents,<manyjtimes
only,One iten, it. is not, feaeible tq proyide for inspection
dutingigeeembly. For this reaoon enginéering exports
epparantly ateaheeitant to occept other than a otandard
hnown‘gnd proVon type of aeoenbly from a uanufactureg
regﬁlatly eugaged in. Ehe ‘field. This 18 uaderstandab)
whcdgiho qverall/. ortance of tht particular aosemﬁly is
coooidered - A siuilar problem is involved when & minimum
lc"eptlble grade of a product is eatablished. Some will
urge that the standard is too high and a waste of money,
while others will argue that it is not high enough and will

be lore cootly over a1 "

N Duriog 1971Agpdw%972 we deoiJEd a relateduseriea of cases—-

egain involving Poworcon—-concetning an’ olectrical ‘equipment
putohase by.. tho‘Governnent Printiag Office (GPO). In 51 Comp. Gen. 315
(1971) we upheld the rejection of a. 1ow bid for failire to furnish
required descriptive date on the electricol ‘equipment to be supplied
by Powarcon under the prime contrect. ‘We also related in our decision
the judgnent expreaeed by .the procuring office's engineeriug araff \
that there would be leoo risk of malfunction, and more trouble-fres -~
use of equipment if both the "eircuit breakers and the switchboard
[containing the bteekero and other electrical components]' were
made by the sames manufacturer. Our deeiaion went on to say:

h & & we see nothing in [the equipment epecificutions]

or eloowhere io‘the IFB which would suppoxrt the premise

that GPO's requirements would be satisfied by a

switchboard in which only the major electrical

components were manufactured by the same

firm as -Inufootured the circuit “reakers, Nor

do we cﬁocur with your view thst B-156680, supra,

stands lor such preamise.

- ‘ ”The drafting of epecificetione reflecting the minioum
nesds of the Government and the determination whether items
offered by bidders will meet such needs are primarily the
responsibility of the perticulor contractiyLg agency. 17
Comp. Gen. 554 (1938). In re.ognition of such well established
principles of competitivi bidding, we did not hold in B-156680,

- 13 -
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oupra, that a procurement requirement that tnt'entire
switchgear, or s itchbnard, includ’ 1g the suparstructure,
be the product of one manufacturer was restrictive cf
competition per se. Zo-so0 hold would have been to
raquire other contracting agencies .to accept VA's
determiyation without regard to thedr own requiremento.

~ .

In our decision in B-172006 June 30, 1972, to the attorney
represonting Powercon's prime contracror, ve made it clear ‘that we
did noc express either agreement or dieagreement with GPO'a technical
position or with the view that it might have been appropriate to have
rejected the prime contractor's bid solely on the basis that' the
switchgear offered would have been assembled by a firm other than
the manufacturer of the components of the switchgear. We aleo said:

"While we. eppreciate your. concern ao to the poesibilitj
that an agency might issue a solicitation whirh would preT
clude the. inﬁtallaﬁion of a switchboard assemﬁled by ‘Kennelv's
supplier (Poworcon), the queotion of whether a solicitation
is unduly restrictive of competition must necesearily be
decided” under the particular circumstancea pertaining to
that individual procurement. The procurement statutes
require that specificationc be drawn 80 ag to parmit the
greatest amount of competition poaeible conoistent with
the needs of the Government. This 18 .an affirmative
responsibility of the’ procuring’activity vhich may not
be evaded by arbitrary or capricious actions, and when
competition is materially reetricted by precluding the
uge of products of certain manufacturers the agency must
be able to show & substantial basia for its action. In
cases whaere the items being procured are of\a type
wvhich has been generally produced by che manufecturing
concerns involved, as we unde:stand the switchboards in
question to be, we tend to agree with the view indicated
in‘the affidavit of the president of Powe:con that the
subjective judgment of engineering personnel of the

- procuring activity as to the reliability of a

manufacturer's product can be offset by the factual
history of that product's actual performance in comparison
with the performance histories of those products of other
manufacturers,"
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W s e k,{
, rinn1£§§ in two recent oaeeo involging proteets from Abbot
Power Corporatione-a supplier of switchgear equinwent simi]ar to
Powercoﬂ "orporation--(n-186568,\Decenber 21;. 1976, 76-2 CPD 509

,’-186193,'3anuary 7,‘1977 77-1 CPD i3) the Veterans Adminiefration

inforned us that it vievs a "uanufacturer only"'requirementfcor
evitohgear to ‘be an unrealistic ‘and restrictive. requirement.. As

a result cf VA's decision to reject the requirement, the igsue involving
the velid*ty of, the requirement vas rendered moot, and we expressed

no opinion on the propriety of ‘the VA requiroment.

Prou thic hiotoricel'\reyiew of "nanutacturer only" requirements for
electrical swftchge}r equipﬁent 1t is élear 'that some enqinoero
preferlggg r.quireaenéh because; it is [difficalt, if not ‘impossible,

to detﬂrnine_afteriassembly “heFE,Lhthe "various co*nonento .used are
!irec-cl*oe, compatfgie, [and] broperlyxaoeembled"Héspecially given
the=eduiniotrative difficulty of proJTding inﬁﬁEcéion Jaring’assembly.
On'. thenothor hand. itgiew also clear,that ‘e think the. cubje"tive
preferenoo of engineering personnel “““be offset by the factlial
hiltory of the essenbler -8 product cowpar&g,with the performance
history of a nnnufacturer'u product--ns‘apparently 'was the¢case with
four' otber EPA granteeo who have" accepted Powerﬂon '8 product., Also,

as euggeoted by ‘the leriee pf decisions in the 1960'8 involving this
enginoering problem, ‘it ‘seems that greoter ergineering effort in
specifyiiy design criteria for "electrical: coordinatiOn and spacing,
insofar as * * * related to the superotructure [of ewitrhgear]" might .

tend to les-en the felt need for a "manufacturer only" requirement.

‘\

Indeed, iﬁ}fho preoent ceee, it seems thit the nnLivation
for the‘"uanUTActurer onlyﬁjrequirement may not be so’'much a
preference,fsn'tho requireuent but-~in the woida of. the. .grantee’'s
coneultinv engineer--an inability to "write a, apeclfication tha'
per-ito quelified aenenblero to furnish the end ‘iiem while precluding
an ea;enbler who" ia inexperienced and unqualifiéd from'doing so."
This stated inability-—perhapo prompted by reluctance and the
long-standing engineering preference for a "manufacturer only"
specification when switchgear purchases are involved--constitutes
the rationale for Powercon's exclusion, .

xIt\ie lenifeniiy unfair, in our view..that admittedly qualified
eoncerne . be. exeluded from conpetition because of an engineer s atated
inlbility--or reluctance--to draft a auiteble product hintory
cpecificetion and additional deaign epecificctions providing
conponent spacing and coordinetion for switchgear equipment., As
an example of.a product his¢ory clause \for ui‘oel engineo) that,
with appropriata modifications, might be used a.: model for a product
k‘stocy clause for switchgear is the following pruvision (tuken from
the procurement involved in 48 Comp. Gen. 291, 294 (1968)):

- 15 -
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4y ; "Each of two<dieae1 enginee of the same

herein and opérating at the aame or .
higher apeed*ibrake mean effecLive
pressure (bmep) as the equipment pro-
poaed nereunder, ahall have performed
aatiafactoxily in an installetion
indeprndent of the: rontractor'
fecilities for a minimum of 8,000

L hours: of actual operatxon. This
operating experience ahai‘ _have

. been accumulated within a con-
. aecutive period of 2 years a3 of the
}L date of bid opening % * 4,
c L “The enginea cited ay meeting the
. N : operating experience requirement

.lbaJl be the: same model, shall haVn

; speed, brae: mean effective’ preaaure.
C I aud shall have the same cylihder

| configuration as the units proposed
hereunder, * #* "

It ia evident that the developnent of a auitable product
hietory clausa for. asaessing ewitchsear ‘would take an indeterminate

J amoimnt of time, however. Oncé*developed, the clauae--inaofcr as the
S preaent case is concerned-—would have to’ be releaaed in a new
RN competitive solicitation so that any conceth which might have

N decided not to submit a quotation to Hirsch because of the original
- specifications would also have a chance to bid along with

Powercon. Moreover, we cannot, conclude that Powercon would ﬁecessarily
qualify under that clause or submit th» lowest quotation for the
switchgear,

In any event, the grantee has ‘Anfos ned us that! "The priue
contractor, Hirsch Electric Conpany,'ioaued a purchaee order in
November, 1976, to Allls Chalmers. Corpcration for' the lubjeﬂt
tquipment which has since been nanufactured and partially delivered.

. The circuit breakers have been deliveéred to CIeveland and 'the
remainder of the. equipment is scheduled for delivery in June. @
Final installation of this equipment is scheduled to. be completed
by the end of July, Based on the above, it is evide1t .that any
change of equipment suppliers at this time woll¢ be a practical
impossibility." We concur in this ascessmen! especially in
view of the critical nature of the equipment.
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be are rec mending, how&vet, that Es‘A -bring the swic hgear
| ‘! specificat:lon problem;lto the at:t:ention of - ite grantees nationally
so that'iin_Zuture grantee procurenents a suitable product experience
“- . ' clause u.tghl: be drafted before a solicitation is''releascd.
| /f,? d’f
. ' Deputy Comptroller General
of the United States
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