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rSid Subject to Two Rehsonabl@tntofpretnt{ons]. B-189085,
August 24, 1971 3 pp. ¢+ enclorare (1 pp.)-.

Decision re: Harco Inc.; by Hiltor. Socolar (for Blmer B, Staats,
Co:ptroller General).

Issue nrea- Federal Procurement of Goods and SQrvﬁcns (1900!.

Contact: Cffice ¢(f the Goneral ”ounsol° Tocurement Lav I,

Budjet Punction: Goneral ‘Government: Other General sovernment
(806) .

Orqanization Corﬁerned- Depart-ent of the Air Force: National
Cuard Bureau; Department of the Army: National Guard Bureau;

. Peevey COnstxnctioA Co.; Southwestern Contractors, Tnc.
AMthority: B-189.H2 (1977).

. The protester objected to. tha awmrd of 4. fixed-price
contract, alleglng that the avat'dee's hid shodld hnve been
rejected as nonresponsivgr A bid shonldrpe re1erted if it is
subject to two’reaﬂonable 1nterp*etattqns under one of which it
wUild be responsive and/under thé :other nonresponsive. The bid
shoull have been rejected since the prebid telegram could have
reen rﬂasonably intefpreted to nean that the firm fiyed-price.
contract vas not offered as required by the invitation for bids.
{Author/SC)
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FILE: 904 DATE: August 24, 1977 .
Harco Inc.

MATTER OF:

CNEBEE?T

Bid should be rejected 1f it is subject to two
reaaonable interpretatione.,under one of whicli it
hOuld be renponaive and under the other nonrespon-
sive, Bid should have buaan rejected where prebid
telegram could have been reasonahly interpreted

to mean that firm fixeéd-price contract wau not
ofierad as requttcd by IFB.

. '
N On Peb?ﬁary 22,Q}977, Lhe Departncnts of tne Army ‘and Alr Force

Nafionalﬂcuard Bureav (National Guard) issued invitation for bifs
(IFB) DAHA34-7I~B-0006 for the construction of a bese telecommuni~d-
tions ceiter at ,ulse Internatioral Alrpert, ulna, Oklehomn. Bids
were opened on March 29, 1977, with the following rasclts:
SOuthweatern Cont:ac-ora, Inc, -$77,076ﬂ96
Harco Inc. n 78,725.,00
Peevey Conatruction Co. 87,450.00
! Al
fPrior tq bid opening, the National Guard received a telegram
from! Southwestern Contractora, Inc. (Southwestern), which read in
pertinent part as follows'
) e TR
Re constructicn base’ telhcommunicaticna cenrer Tulea
International Airport (ANG) Tulse Oklahoma Project
No, TUL 76-01. We recelved aJditional approved bricks
after bid mailed, Bid based on brick price of $90 per ‘
thousand, '
"Bruce A, Foster istinatgr
Southwestern Contractors Inc.
. According toﬁthe contracting officer, he advised the biddérs
prcaent a* bid Opening that hervculd contect Southwestern tu determine
the intent ‘of thehtelegram. In reSponse to the contracting officer's
inQuiry, Southweetcrn stated in substance that the orice of the
specified 'brick included in its bid was based on quotes frou suppliers ,
s

S

e \ » ' IRl




B-189045 o,

of $90: per thoujiand bricks, After the bid had been lsilea; & suppiier
indicated that & more oxpenaive brick would he appru.i:d. The inteat
ri the telegram was to advise the National Guard that Southwestern was

'following snecifications and only specified material had been bid,

The telegram was not. intended to alter Socthvestern's bid as submitted,
i
~ On March 30, 197?, the day. sfter bid openine, Harco Inc, (Hsrco\
filed a pro*est with the National Guard, The National Guard denied
Harco’s protesc end awarded the contract to Southw:strmm, Harco
subsenuently filed a timely protest with cur Office &lleging in
substance 4 follows:
i R . . o
1. boutnwestetn s statement that its bid ﬁa. based on
brick costing $90 per thovsand was intended to give
. 1t the opticn to tequest‘a 'price: increase 1f tae
speoified brick uctually cost more than §90 per
ti.ousand, Sjnce Bouthwestern '8 ‘bid was not fixed
pr.ce, i1t should have been rejected as nonresponsive,
apd the contract should have been awsrded to Harco.

2, Harco would have been the low bidder if it had |
qualified its hid in the same mannces as Suuthwestern did.

3. Southwestern was kiven'tne'opuorrunity,to accept or
reject awa''d after bid prices were madc public.

4. The contracting of ficar would not provide advice con-
cerning‘protest procedures,

J i ‘ 1

The Nationsl Guard on the other nand contends thet there was
no reason to rejectL$outhwestern ] bid Mbre specifitally, the
National Guard, inter alis, ststes in substsnce\that while Lhe
telegram Jubmitted by Southwestern is confusing )r puzzling, Lt does
not. purporL to change, modify, or revise Sauthwestetn s-bid; it
gratuitously provided the cost of ! ‘the brirks ‘contained in its bid.‘

the unsolicited price of. brick does not. add or detract frou Southwestern 8 ’

intent to be bound by all the terms, conditions and specif cations of the

IFB; S uthwestern cleerly eibrtssed its intent to COW%L/ w th the 1FB

by signing snd returning Standard Form 21, er.ititled BID. FOPY (CONSTRUCTION

‘CONTRACT) and Southwestern\s telegran was simply complementary to the

1n“ormﬂtion ¢contained in that form.r MoreO\er, the Nstionel Guard states

that while it is a basic Féderal procurement pringiple thst ststements,
documents, or other information submitted after bid opening may not be
used o make a nonres;*nsive bid respo.sive, a bidder properly may be

requested to confirm a k2d, but the confirmation may .ot be inconsistent

with a reasonable interpretstion of the bid as submitted,
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_ The issud |3 whether Southwestern's bid should have been
rejected, as Harco assexts, because of the alleged telegraphic
qualification. -

In\H A.-Barr. Ino.. Bnlgbl4£, August 3, 1977, Barr included
in ite bid the following hnndwritten notetion: "Brick alliwance
$‘35/1000 ueing atandard biock." Barx' contended that the notatilon
merelv odvioed tho p:oehting activity tha‘ itn allowance for. the
epeeitied briék was. 3’35 lper thousand! Thin was considered to be a
reenohetie interpretation“’however, another xeasonable interpretetion

“of the notation could be tlat Barr had. conditioned 1ts bid on brick

costing $135 per thouaand consequently, if the price of brick increcsed
after award, Barx uou]d,requeetladditional tompeneation from the Govern-
ment cirtng the brick al owance notation as juetification ‘for. such
increase. Under thia in.erpretation, Barr's bid wou'd bave been
nonteaponsive because it did. non offarL fixed-price contract as
requ.ted by the IFB; we held thnt ein_e Bert & bid was. subject to two
interpretatiOne, under ne of. whirh i' would' be reeponeive and under

the other, noniesponoive, the bid must be rejected is ambiguoue .

[} .

‘ i "r-"\ - { -
In the inotent ceee,lSouthw%%te}n 8 telegrng\ean reasonhbly

be intetpreted to‘neen Lhat ‘Southwestern's bid ~rice was based in
parr on ‘brick eoating $00° per thousand. 3In our opinion, the telegram
ean elso be reaoonebly interpreted to mean; thut Soutrweetern had
conditioneo its bii and _ t} e Government would ‘pe livble to South-
weatern '»f the spet*fied brick cost’ more’than $30..per Lhousend.~"
Undet the former interpretation, Southwesturn 8 bid would have been
1eeponeive. under tre 1attet, ic would have heen nonresponsive for
failure to bid a Fixed' price as requircd by the IFB, Consequently,
Southwestern's bid should have been rejected as nonresponsive,

Therefore, the protest is sustained.

. Luwever, since the contract is reportedly more than 50 percent
complete, no meaningful remedial action can be taken.
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Comerolle' emeral
of the Unitéd States
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COMPTROLLER GENERAL OF THE um:rlo ‘STATES AP*’ 2
WABMINGTDN, D.C. M ’ '
mounte,  B-189045 | -

hugust 24, 1977

The Honorable Henry Bellmon
United States Scnate

Dear Senator Bellmon:

We refer to your letter of May 16, 1977, concexning the
protear of Harco Inc, againft the awurd of a contract under
solicitation No. DAHA34-77-B-0006, 1issued by Oklahoma National

Guard.

, !

| : : ; A
By decision of today, copy snclosed, we have sudtained the
protest. However, since the contract is reportedly more than
50 percent couwplete, no meaningful corrective action can be taken.

Sincerely yours,

PRy S 7 -
)l’ LLK éz" ’ 1.
Comptroller nFral
of the United States
Enclosure !
|
|
i ' ‘r:
'b{ . |

. L}
(3 .
’ ' Lo
. . . e, P .,
l b . -






