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{Alleged Improper Contracting Precedures]. B-18891L., September
27, 1977. 5 pp. ¢+ enclusure (1 pp.).

Pecision re: Homemaker Health Aide Service of the National
Capital Area, Inc.; ty Rokert F. Keller, Acting Comptroller
cen~ral,

Issue Area: Federal Ekrocurement of Goods and Services (1900).

Contact: Office of the General Courzel: Procurement Lavw II.

Budget Punction: Generesl Governamaant: Other General Government
(806 .

organizaticy Concerned: District of Columbia: Dept. of Human
Resources; Homemakars Upjobkn.

Authority: 54 Comp. Gen. 1{80. 48 Coap. Gen. 663. 48 Comp. Gen.
605. 47 Coap. Gen. 778. 51 Comg. Gen. 272. 55 Comp. Gen.
802. 36 Comp. Gen. 259. 35 Comp. Gen. 684. 36 Comp. Gen.
253, P.P.R. 1-3.404-(1-3). P.P.R. 1~-3.409(c). D-184263
(1976) .

The protester alleged that the agency did not comply
with proper contracting prccedcres and with the terms of the
request for projosals. The solicitation provided foir fixed-price
hourly rates, a2nd the agency's acceptance of an offer baszed on a
fixed rate subject to escalatior represented a change in the
nground rules™ c¢f the procurement which was urnfair to other
offerors. The agency should amend tne solicitation to indicate
learly the Government's requirements and open negotiations so
that offers can be subamitted on an equal basis. (huthor/SC)
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WABHINQTLN, D.C. 00 a8

FILE: 3-188914 DATE: September 27, 1977

MATTER OF: Homemaker Yealth Alde Service

DIGEST:

Where solicitation provides for fixed-price hourly rates,
agency's acceptance of offer based on fixed zate subject
to ascalation, where escalation could result in higher
price than that offered by competing firm, represents
change in "ground rules" of procurenent which is unfair

" to other offerors. It is therefore recomnsnded that agancy
smand solicitution to clearly indicate Government's require-
merty aud open negotiations so that offers can be suosmitted
on equal basis,

Homemiker Health Aide fervice of the Natioral Capital Area,
Inc. (HHAS) protests i1 award of u contract to Homemakers Upjohn
(Upjohn) for homemaker and hotie health aid services to La provided
during the period from May 1, 1977 to April 30, 1978. The selec-
tioﬁ'of'UpJohn was based on proposals received in responase to
raqueat for ﬂ%opoanla (RTP) No. l1-F, which was issued by the
Department of Human Resource :, Government of the District of
Columbia (DHR/}, on January 31, 1977, HHAS maiitains that DHR has
not complied with proper contracting procedures and with the terms
of the RFP.

RFP No, .l=F sought offers to 'provide homemaker services in
five basic 'catiégo-ies: (A) 'Emergency subztitute care; (B) Planned
substitute care; (C) Teaching service and evaiuation -service; (D)
Emergency subsititute care to be given to community resident:al
facilities; and (E) Caretaker ptogrﬁm. Seven proposals were received
in redponse to the RFP, ineluding proposals from Upjohn and HHAS,
The HHAS precposals were evaluated and the evaluation panel rccommended
that award be made to Upjohn for categories A thru D and HHAS for
category E,

HHAS vas orally advised of these proposed awards on Apzii 18,
1977, By letter of April 21, 1977, HHAS filed srotests with HRD
and this Office. 1In its letter to HRD, the protaster requasted dis-
closure of the prices quoted by all offerors, the detailed poinmt
tatings and a description of the deficiencios found in the HHAS
proposal. HRD furnished HHAS with the information it requested.
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The "ract 3heet" portion of the HRD report further indicated that
the awards had teen made. However, we have since bean advised by
HRD that in fact the awarda have been withheld pending resolution
cf the HHAS proteat,

HHAS firat challeages the award to Upjohn on the basis that
Upjohn did not comply with the RF?, which, in HHAS' view, required
an offerer to submit a single hourly rate for all the categories
of vuvrk. Upjohn, as well as & number of cther offarors, submitted
one price for categories A thru D and a second price ior category
E. HHAS maintains that Upjohn's offer should have beea rejscted
for thls reason.

The otiginal solicitation requirxed offerors to quote on all
five categorias of work, HHAS maintains that at the pre-awara con-
ferunce on February 7, 1977, a osestion was raised whether a
separate quace could be submivted for categories A thru D and
another for category E, in view of the more costly nature of the
wotk required by category E. HHAS states the DHR response was that
there could be only 'one bid". After the cunference, the RFP was
amended on February 11, 1977, as follows:

"Any offeror respouding to sublect RFP who fails to
submit a quote for the entire package (all categories
of required services) will oot be considered for
award.

"The 'Caretaker Program - Category E' will be evalu-
ated independently of Items A through D utilizing the
same evaluation critaria esrablished in Sectiom IX,

"It is conceivable that two (2) awards may be let as
a result of this RFP, one (1) which encompasses
categories A-D and a second (2nd) for category E.”

DHR argues that this amendment did no* require a "single”
nuote, but simply required all offerors to submit a quote for each
categotry of service. The agency cxplains that the purpose for
this was to compel offerors to submit an offer for category E, the
least attractive category from the standpuint of the contractor,
However, we need not resolve this issue in viaw of our comclusion
+s discussed below. )
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The RP nl-initiilly fssued provided for payment to the

‘contractor on a cost reimbursement basis for all categories of

work, The Fabruaxy 11l asendment, however, deleted the cost
reimbursable feu‘'ure and provided instead that;

PThe Contractor shall be remuner1ted for actual ser-
vices # % ¥ on a fixed-rate astimeted ouantities
bcnia‘lpxcept for emergen.y purchases which shall be
on & cost reimbursuble basis/."

In itl pioposal, Upjohn quoted fixad hourly zaces but added:

"In the event that the direct cost to Homemaker wers
to, increase at the discretion of tue District Home-
makers Upjohn reserves the right to renegotiate the
base salary to reflect the rata increase * ¥ &, '

' HHAS n&intainu that because Upjohn s offer sgecified a cost

esculstion contingancy At was neither fi;m vor ' 'efinite and,
therafore, could not'be acczpted unless a'. . i+ . offerors are
given an upportunity to offer on the same . :s-.:

DHR argucs, on the other hand that tir Efer is ncceptahle
lince ‘the RFP as anénded merely stated ‘that”~ tne contractor would
be paid for actual seivices rendered at an es.ab‘ished hourly rate
and the Upjohn offer complies with thia rira*‘an. While the
Upjohn hourly rate would ba subject to escalation, .DHR points out .
that in any event the total cost to DHR would .depend upon the
actual total hours of service provided by the contractor. 1In DHR's
view Upjohn was free to propose thz escalation facture since the
procurement is GLeing conducted under negotiated procedures, not
formal advertising. R

. We agrea with the protaster, =It is & fundamental rule of
conpttitive negotia:iona that offerors be. afforded the oppottunity
to compete oni‘in equal basis. An eusentisl element of’ that treat-
mant inVOlven providing offerors with identical statements of the
agency's requirements. Minjares Building“Maintenaice Cg:panz,
B-184263, March 10, 1976, 76-1 CPD 168. Thus, when an agency
decidas thnt it ia villing to accept a proposal that deviates from
its stated needs or requirements, all offerors must be informed of
the change. usually through smendment of the sclicitation, and fur-
nished an opportunity to submit a proposal on the basis of the

revised requirements, mputek Incorgorated, et al., 54 Comp. Gen.
1080 (1975), 75-1 CPD 3—PZ'§_sa- Comp_E'—'TiT. Gen, 663 9). A similar
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reanlt obtains wiien there is a‘change in th- “ground rules” of
the procuiement, such &8 where a uoncomratitive procurecsnt

in fact becomes competitive, 48 Comp. Gen. 405 (1969); 47 id,
778 (1968), cr where rhe evaluation fuctors have been changed.
51 Comp. Gen, 272 (1971). Imn short, the prr~uring activities,
in order to insure that offerors are competing on an equal
basis, are required to notify offerora of any change in the
GCovernment's requirements or ''ground rules" and to orovide them
with an equal opportunity to submit offers on the basis of the
change. ilnf{ou Carbide Corporatiom, 55 Comp. Gen. 802 (1976),
76-1 CPD 13&.

Here the AFP as amended called for oiferors to quote on a
"fixed-rate estimated quantities basis." The estimatad guanti-
ties were se> forth in hours and o££elurs were expected to quote
fixed hourly rates. As explained in Federal Procurement
Rngulationl (FPR) 685 1-3,404-1, 404-2 and 404-3, fixed-price
contracts are of several types, including the fxrm-fixed-priCe
contract and “the fixed-price contract with excalation, The
differcnce between. chese two types js! thet tie formwer’ provides
for a firm price while the lalter provides for the upuard or
downwurd revision of the stated contract Price upou the occur-
rence of certain contingencies which are specificnlry definad'in
the' coutract. Also, FFR § -2,409(c) states that thn indefinite
quantity type contract, dapending on the situa'ion, may provide
for (i) firm fixed prices, (il) price escalationm, or (1ii) price
redetermifation. Clearly, under this solicitatiovn offerors were
required to provide a firm-fixed hourly rate, Since the solicita-
tion did not provide for price escalation, Upjohn, by quoting a
price which is subject to escalation, deviated from the 'ground
tules”" of the procurement.

Finally, we agree with DHP that i« ;s total cost uader these
contracts will cdepend in ‘part upon the notal ‘hours of services
provided by the contractor, But the total cost will also depend
upon the hourly rate specified in the contract. In fact the cost
proposals were evajvated based ot the hourly rates quotnd by each
offeror. In this connection, we note that Upjohn's hourly rate
for categories A thru D was $3,25, vhile HHAS quoted a'rate of
$3.40. However, because of the escalation factor in Upjohn'c
price, we questiou whether its price is sctually lower thean the
proteater's price. For example, if Upjohn's price is escalated
due to the increase in the 'D,C. minimum wage rate effective
July 12, 1977 (from $2.40 per hour to $2.90 per hour), Upjohn's
price could exceed the protester's price.
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We have held that tho fnrers: on by a bidder of an escalation
ptovioion does not automatically preciude consideration .nd accept-
ance of the bid, provided that it res-ongtly appears that the maxi-
mom price to the Governmant would be lower, even aftar the escalation
provision is taken into account, than if another bld were to be
accepted. 36 Comp. Gen. 25V (1956); 35 id. 684 (193&). Om the
other hand, we have also pointed out that bid rejection would be
appropriate if it cannot be determined wnether the maximum prices
under an escalation provision would be less than the firm prices
Quoted hy ano:her bidder. 38 Comp. Gen., 253 (1958).

Here, as Indicated above, it is nmot clear that Upjohn's price
would be lower than thie protester's price. Since this procurement
is nogoti.:ed rather:than formally advertised, rejection of Upjohn's
proposal is not requ’ red, Howeuer, undar the circumhtances, we
cannot sanction the ptoposod award of categorics A thru D to Upjohn,
Moreover, since it appears that the protester’'s hourly price was
based on award of all five categories, we do not believe chat an
award should be made to that firm for category E alone. The pio-
tester obviously misunderstood the instructions containad in the
I'FP wimendment concerning the requirement "to submit a quote for the
entire package.,"”

Accordingly, we Trecommend - that negotiations be opened with all
offarors after DHR issues an amendment to the RFP zlarifying that
one rate may bde quoted for categorins A thru D and another for cate-
gory E- Io addition, if escalation is to be permitted, we recomiend
that an appropriate escalation clause should be included in the RFP
auendment so that all offerors may comrpete on an equal basis,

We’ racognize tha: initial pricea have been exposed and that
no;otiotions with the offerors -in this situation would constitute
en auction., On the, othor land, we believe that making the awards
proposed by DHR would not be proper for the reason stated above.
Under the circumstances we believe that the integrity of the com-
petitive biddiug system would be best served by opening negctiations
with all offerors as recoommended ah-.ve.

Ié’# Kitte,

. Ading Comptroller Genc
of the United States

.
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COMIMTROLLER GENERAL OF THE UNITED STATER
WARHINGTON, D.C. 30000

D-180914

SEP 2 7 1977

The Ecnorsble Waltey K. Wasaiagtea
Mayor of tha Listrict of Jolumbia

Daar Mayor Washiagtont

Enclosad 13 a copy of euu dedisiom in respenss to
the protast filed by Humesaker Raalth Afda Lervies
undar solicitation No. 1-7 issued by tha Department of
Human Resources (DHR).

As indicated 1ia tha deelsion, it appears that
compating offerors ware net qompatiug Jn amn equal basis!
Accordiagly, it is recozmeaded that DER glarify the
solicitation by issuiag an asendment gaud theam previie
all offerore am equal opyortuaity to compate by opening
negotiations with them and allewing Che submiceien of
ravisad offarxs.

We would appreciate your advice as to the actien
t.k.ﬂ .

Simaerely yours,

RF.KELLER

Acting gomperollier Gexeral
¢f the United States

Enclosure
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