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Decision re: Garrett Corp.: AiResearch Nfg. ©o. of Arizona; by
Robart P. Xeller, Actin¢ Ccmptrolle¢r General.

Issue Area: Federal Piocurement of Goods and Services (1i9C0).

Contact: Office of the Gena.al Counsel: Procuremeant Law I.

Budget Punction: National Defense: Cepartaent of Defense -
Procurement & Ccpntracts (058). .

Orqganzzation Concerned: AVCO Lycoming, Inc.; Departmont of the
Army: Aray Air Pobility Research and Develcpment Lab., Fort
Eustis, VA; Detroit Diesel: Allison Div., Inc.

luthoritv: 10 U.S.C, 2304(q). Defense Procurement Circular 75-7.
DOD Directive 4105.62, sec. III.D.5. h.S.P.R. 3-805.3. KASA
Precurement Directive 70-15. 51 Comp. Gen. 621. 50 Comp.
Ger. 202. 53 Comp. Gen. 977. 54 cCorp Gen. 408. 54 cCcomp.
Gen. 562. 55 Comp. Gen. 715. S5E Comp. Gen. 802. B-183463

The protester objected 't0o the evaluation of its
technical proposal and tuv the award of contracts to competitors.
Based on review of the voluminous record of the techaical
evaluation, including the asscssment of the technical risk
associats® with the protesier's fizxed-price proposal, GAO
concluded that the Armny's teshnical assessmente Wwere rationally
found2d. A fixed-price contract may be awvarded to a
higher-priced, but technically superior, offeror. (Author/SC)
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1. Since Department of Defanse special test, "four-e«tep" source
selection procedures are compserable te source selection
prrrcoduru of National Aaronautics and Space Administration
(RASA), GAD precedent dm‘ivad frcw protests luvolving NASA's
prior negotiated procun-ents is of aid in reusolving issues
under coutested ''four—step" procurenent.

2. Proteast sgainst Army's interprats tion of “four-ltnp" ulmtion
procodute and evaluation of proposale is timely vider Did Protest
Procedur. s since procest was filed witlLir 10 days from date pro—
tester " :arnad of grounds giving xier. to protesi.

3. Based on raview >f areas of weainessces and deficienc{ss in pro-
testex's proponal, ‘GAO canno'. conclude that failure to probe
; ATeas resulted ‘i nor.s‘o'lplia.uce with statutory mandate for
[ discussions since discuasions in areas might have led to :l.nproper
| leveling of merit of technical proposale, especially as concerns
design weaknesses and deficiencies which are clearly within
offerors' "competence, diligence, engineering and scientific

; : judgment."

4. Based -on reviev of voluminous record of technical a.ilvationm,
including assessment of technical rink associated wvith protester's
fixed-price propossl, GAO concludes Aruy technical assesusments
exre rationally founded.

5. Fixed-price contract may be awarded to higher-priced, but
technically suparior, offeror. Since agency's position that
. higher-priced offerors' proposals are technically superior ia
' supported, awards to offsrors camnot be questioned.
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A{Research Munufacturing Company of Arizona, & division of The
GCarrett Corporation, has protested th: award of contracts to AVCO
Lycoming, Inc,, and Detroit Diemel, Allison Divipion, Inc., under
Department of the Army raquest for quoiations (RF]) DAAJD2-76-Q-0144.

The United Scates Army Air, Mobility Reaearch & Development
iaboratorr, Eustia Directorate, issued the RFQ in'June 1976 for
"expotinen:al development, research, design, fahrication and test of
an 800 Shaft Horeepower Advanced Technology Demonstrator Eungine.'" The
RFQ informed offerors that a firm, fixed-price contract type was con-
templated for the work and that two coniracts might be awarded.

The procuramsar was selscted for "evaluation and contractor awzrd"
under "four atep source selection test procedures," described below.
Appropriatas uotice of the selection of this procurement for the "four
step" process was get fo:th in tha amended R7Q, as follows:

"The evaluation of all quo.ationl rocoi ved will
be accoaplished in accordance with the principles of
proposal evaluation and 'fcur-step' sourca selection
procedures.

The RFQ further informed offerors that proposals would be evaluated
in two major areas: (1) Technical and (2) Finaocial and Managemont, with
the Technical area considered to have the predonioant weight., Under the
"Technical" standard offerors were informed that- quotationn would be scored
on the basiy of "wmerit, general quality, responsivonooo to RFQ, technical
approach, substantiating data, contractor's statement of work, and
adequacy of facilities." Offerors were further informed that the "techni-
cal risk" of all proposad compnaents would be evaluated.

Five proposals, including one from AiRecearch, were received on
August 17, 1976. Army evaluators conducted. & detailed analysis of thae
proposals. 0Ome offeror was found to ba ourside the competitive range for
the procurement and was so informed. Financial proposals were then
obtained frou the remaining offerors in the competitive range.

The Army informs us that "meaningfnl discussicna” were then held
with the remaining fourr offerora-—including AiResearch. Tha Army further
informs us:
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"# % & Quastions wera discussed with offerors. Upom
racaipt of the offcerors’' respomse to thase discussions
tha avaluation process continued.

“The Procurement Advisory Board met and was satisfied with the
resulty of the 'meaningful discussions' with the four contractoers, and
concluded that no further discussions (with exception of one offerour
not relevant here) were nasded prior to requesting ‘Best and Final
offers,' 'Bust and Final offers' were requested with a closine

dnte of 13 Decemder 1976. Upon recaipt the proposals were evaluated
in accordance with Step 3 procedures. AiResearch was advised on

20 Decezber 1976 of its non-selecrion for fisal negotiations under
Step 4. The PAB concludad that the AiResearch proposal pro,ram wvas
considared one of very high technical risk.

"Negotiations (Step 4) commenced with the remaining two
offerors and awards were made after axtensive review

of AVCO lLycoming and Detroit Diesel Allison on 28 January
1977, wicth effective date of contracts 1 February 1977.

"A{Research requested and was granted a debriefing at
the Eustis Directorat:, USAAMRDL on 2 February 1977, & 7 AV

: The r.anons why the Army selééted AVCO and Detroit Diesel-—
notwithetanding the companies’ higher (-n average of 11 percent)
proposed prices. compsred to AiReseazch's proposed price—-are contained
in!various docurents in the Aray reports. The'contracting vfficer
1:10:-: us thar "AiResearch was judged to-have'lower engine performance
with a:higher risk of achieving. this performance than either of the two
succassful offerors." \By contrast, "both AVCO a=zd Detroit Diesel, " the
contrlcting officer continues, "were avaluated to have less’ risk 1w1th
batter cngine performance in tearms of hovsepower and fuel conuumption.
The Army's counsel has also informed us that the "proposals of AVCO and
Detroit Diesel were considered technically superior to the prntester’'s"
and that the "final conclusion of the Covernment evaluatora was that the
protester's lowe:r price did not justify the high technical risk and
[that] # * * he would be unable to meet program objectives witliin the
contemplated time schedule."

Subsequent to the February 2 debriefing we receivad (on Pebruary 11)
AlRessarch's protest. AiResearch's initia]l grounds of protest were:

"The contracting agency failed to properly evaluate
AiRasearch's propusal by neglecting its duty to
conduct meaningful discussions in all areas in
whicli AiResearch received lass than maxitwmum credit.

h—te A ———— e —— e ———



B-188369

"The contracting agency assigned 'weaknesses' and
'deficienies' :in A{Ressarch's proposal in an
nrbitrary :.anner.

""The contracting agency placed uncdue emphasin on its
subjective judgment of potential technical cisk, even
though AiResearch's proposal must have heer, considered
technically acceptable since AiResaarch wa. golicited
for a 'best and f{inal offer.’ It is pointed out that
the solicitation rontemplated a firm fived price
contract under which the concractor would assume full
coost responsibility and a legal contractual obliga-
tion to perform as proposed.

"The contracting azency, as a tﬁlult of failing to
properly evaluate AiResearch's offar, abused its
administrative discrction by awarding subject son-
‘trects at prices $1,500,000 (13.32) and $1,170,000
(9.9%) higher than that proposed by AiResc¢arch,

either of which represents a material incriase in
direct coat to the Government for this procurement." *

AiResearch was Lold at the debriefing that its proposal, wiile
considered to be in tha competitive range, was not selected for award
"due  to the cumulative 1npact of a nuaber of 'molehills’ [weaknesses ]
rather than for arny uin;le compelling reason." AiResesrch criticized
in detsil the Army's téchncial cvaluation, The criticism contelted
the Army's assigmment of deficiencies and weaknasses ratings givem to
various pnrcs of AiResearch's proposal. These contested ratings and
the Army's reply (as developed in subsequent reports submitted by the
Departnent) to the criticisms are summarized under the captioned headings
listed below: (A considerable amount of documentation submitted by the
Army may not be discussed in this decision because it is classifled;
hosever, we have reviewed all the material in developing this decision.)

* The Army argues that the protest is untiaaly filcd under our
Bid Protcs: Procedures (4 C.F.R. § 20.2(b)(1) (1977)) becausa the
Aray viers the protest &s one against the propriety of the "four
step process.” Since the four-step process was announced in the
solicitation, the Army is of the view that AiResearch's protest
should have been filed prior to the closing date for proposals rather
than after award. We disagree, The protest is not one against the
propriety of the process as such but against the way the Army interpreted
¢k process and evaluated proposale. These bases of protest ware not
koown until the February 2 debriefing. Since the protest was filed
within 10 days of that debriefing, the protest is timely. & C.F.R., §
20.2(b)(2) (1977).
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Defici mcies

AiRasaarch

(1) inlet particle separator--AiResearr 3
should not have been criticized for lack
of previous separator experisn:e bzcause
the company's proposal clearly stated
thar it had the required experience,

(2) combustor—AiRescarchf: combustor
design, contrary to tha Army's view tiat
it 1rc undovelopud and would requivre
furthur Gevelopment for acceptance, was
adequately demonstrated in the company’s
proposal and derived from a highly
developed simiisT combuator,

3). bui':l.nza. secls, shafting--Fven 1f
the Axuy s finding that seal buffering
recnvicy pressurs is not effective,

adequate pressuras can be arhieved by other
means as shcwn in the proposal, Pressure for
effactive buffering appears to be a difference

of opinion.

(4) engine design--Contrary to the nruy s

view that the design was deficien” because

of .a large numbar of cross-excitations in

turbina and generator shafts, AiResearch's
design either controlled cross-gx:itations

by damping, whera possible, or properly
accommodated cross—excitations vhich are
inavi_ able.

WVl

Army

(1) Tha Departmsnt
insistr that AiResearck
has vt designed, fabri-
cated, and tested tha
separatoy for s turbine
ongine.

(2) Rotwithstaading the
company's attempts to
julcity its desizn by
rec:ating mich of the
1n£ot-ntion previously
submitted '{n the pro—
posal, thas Army 1is
scill of the opinion
that the proposad
design is undaveloped.

(3) Reaffirms posit..on
that component is not
shown to be effectivaly
buifered.

(4) The Army has infor-~
mation which indicaten
that the design of
bearing mounts in
AiResearch's proposal
is unpredictnble and,
therefore, causes con-
cern as compared with
a design which does not
have a large number of
cross-excitatiouns.
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AlRasearch

(5) engine performance--Although
the Department insists that the
engina will not meez the "600
SHP" requirement, AiRasearch's
calculations show that engine
will produce ‘614 SHP." Further,
the Army's estimate of compressor
efficiency is in erxror.

1.
(6) development plans—-Although
the Army faulted AiResesrch's
fullure to specifically schedule
a "gas generator test" during the
engine tect, AiRevearch promised
the test, if needed, would b=
conducted,

(7} engine cost—Army erroneously
projected (by 43 percent) certain
elements of AiResearch's engine
costs beyond the 100th unit.
AiResearch is correct in saying
that there are little changes

in cost between the 100th and
300th unit.

(8) management structure/
qualifications~-Contrary to the
Army's view that AiResearch's
Rotary wing environment
experiance is limited, AiResearch
does have adequate experience,

(9) "Personnel”--Contrary to the
Army's view that AiResearch's
IPS individual has no IPS
experisnce, AiResearch's
proposed employee is qualified
and experienced.

Army

(3) The Govaranmant mxtrapolation

mathod uscd to get from the evaluated
sea level performuace to ths test
condition was axactly that vatin

as proyosed by AiResearch. AiResearch's
approach will not meat tha SHP require-
ment.

(6) Neither the final statement of
work nor tha development plac states
that gas generator testing wouid be
continued after engine tests begin,
Any verhal understavdings were
raguired to be included in the resub-
misslon as was explained to AiResearch.

(7) No new information was furnished
which would change the original
deficiency. The Government coet
evaluation method was applied
universally to all oZferocs.

(27 The Army affirms irs previous
position ag tc AiResearch's lack of
experience.

(9) Affirms judgment that individual
does not have any IPS expericnce.
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Veakne~ses

AiRasearch

(1) compressor-~Contrary to the Army's
view that AiResearch's cempressor
donign is "high risk" even though
"osy and attractive,” AiResearch
insists that it has Jomonstrated

the denign as shown in its proposal.

(2) impeller performance——the propcased
performance does rot cxcoed demon-
strated performance contrary to the
Army's viev that proposed performance
is considered ovtimistic.

(3) diffuser pcrforunncc--Contrlry

to the Army's viev that insufficient
data wvas provided” and that the per-
formance is not uithin the "state-of-
the-art,” AiResearch's proposal liets
diffuser tests which subatantiate the
capability proposed,

(4) gas generator turbine--Although
*ha Army helieves the assumed pump-
in; lonses due to’ cooling flow are
Optililtic, the Ainnlcarch data
establishes the validity of approach.
The experience documented in the
AiResearch proposal confirmas that oo
additional performance penalties are
Justifiad.

N ? N 1
(5) power turbine--Notwithstanding
Arly'u evaluation that off-design
perforulncc was optiniutic, Aikesearch
has . dcnonstrn:cd the high probubilitr
of attaining the’propcsed performance
objective. Therefora, prediction of
the off-performance of the proposed
turbine is well justified using
AiRessarch's calculation method.

Arwy

(1) Affirmes judgment ‘that use of
preswirl nozeles, inatead of inlet
guide vaues, to ralse flight idle
spoed appears to be high risk.

(2) The company posaibly misunder-
stands the evaluation. Weakness

is related to sea level atatie
comiition rather than evaluation
while operating at the 4,000 ft., 950
condition.

(3) N additional data has been
provided to subatantiate the pro-
posed diffuser performance.

(4) The weak point stemmed largely
from the lxinl turbine axperience
offered as bsabstantiation for the
radial turbine. Nc new informa-
tion waa offered to change the
weak point,

(5) The il'ue ia that the off-~
design performhnce cf a fan
turbine doll not directly apply

to ‘the ofdecligu performance
characteristics of a power turbine
for a turboshift engine. The con-
stant mechanical speed operation
of the power turbine spool of a
turboshaft engine requires a
different turbine operating line
as compared to a turbofan engine
where the fan spool operates free
of RPM governing.

-7 -
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AfResearch

(6) bearings, ssals, shafting—
Notwithstanding the Anay's findiogs
that cavity leakages are not developed
and that one bearing'o life is margi-
nal, AiRerearch's design is fround.

The potential for flow reversals has
been anticipated. The bearing life
maats RFP requiremants and is not
marginal.

(7) engine design and controller
memory-—-Notwithstanding that the
Army felt there was weakness in the
proposed exciied modes .and con-
troller memory, the design is
judicious. The system permits
effective use of hyd-aulic mounts
and doeg not include a volatila
memory. The volatile memory weakness
could have been clarified in discus-
sions, The Army's concern with non-
fundamental modes is not supported
by AiResmsearch experience.

Army

(6) The proposed techniqus of pressurs/
flow control in the ssal cavity wuds
judged to be undevelopad, AlRezearch
had originunlly etated the prassura to
be 150 psia and subsequently changed
this to 86 pasia without any clear
explanation nf how the pressure

drop would be accomplished, 1In
addition, th: dowustream flow pachs
described by AiResearch created a
potential for flow reversals in
opinion of tha evaluators, The

print now belig made by AiResearch,
that the evaluators aisunderstood

the uothad of pressure reductiom,

his litcle bearing on the orig-

inal wealk point. AiResearch
disagrees with the method used by

the GCovermment for bearing life
calculation. The method used is
widely accepted and wvas used
universally with all propoaers

using the bearing loads proposed.

41l bearings except for the Ro. 3
bearing were calculated to have
adequate life using the Govarnment
calculation techniques,

(7) AiResearch'confirms that cer—

tain portions of the engine perfor-

mance and mechanical condition

information would be lost upon

shutdown. This loss of informa-

tion was the basis of the weak

point. Although‘nulti—ahaft

engine designs with vibration

modes in. :hc opsrating range are an

accepted ‘practice, the waeak pointl

were assigned due to the recognized '
difficulty in predicting bearing ;
mount characteristicsa which could
cause thesr self-excited modes to
be of considerable concern later. q
A dasign which had no vibration i
modes within the operation range is [
desirable, particularly in a
hel{copter installation.
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AiResaarch

(4) development plans~=Since the RFP
defines performance pointa at which
performance data will be taken and the
Army will approve teust plans, the
Army's criticiea that AiRecearch's
proposal failed to specify demonstra-
tion at specific power points lacks
credibilicy.

(9/ sngine cost——Although the Army
criticized the proposal for provid-
ing a material list for the 300th
engine rather than data on the 100th
engine, the RFQ did wot clearly
defina the base quantity for the
table. Further--contrary to the
Army's view—the. subaisasion of two
cost reduction targets was
appropriate. Sufficient support-
ing cost informstion was also
provided.

Army

(8) For the inlet thermal distor-
tion and heat rejection tests, the
engine development plan does nout
specify demonstration at specific
powar points over a suitable range
of intereast. The final Statemeut
nf Work or Development Plan does not
address this specific area of con-
carn. Any verbal understandings
ware raquired to be included in the
resubmissicn as was explained to
AiRssearch.

(9) The Design Monitoring Mataerial
List (DMML) is given for the 300th
production engine, whereas the RF(Q
requests this data for the 100th
engine. Although the RFQ did not
specifically speak to the DMML, all
othar cost information wis requested
for the 100th engine. AiResearch
recommsnded that two DTUPC rargets
be established, -one for low-risk,
naar-term production and one for
a!production period using tech-
mologies yet to e déeveloped. It
wvas felt dy the Government that

the use of two targats would have
been confusing. The RFQ specified
the use of one targer based on the
angine design proposed for the ATDE
program. The Preliminary Parts
List (PPL) propused”for use in DTUPC
tracking doaes not contain suffi-
clently detailed information on

the alements tha: make up the
reportad costs in terms of labor
and material. The use of the PPL
wvas proposed as a technique to
assiat in tracking the engine cost
during the course of the ATDE
program, ~Failure to break out

the items on ine list as to labor
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AiRssearcl

(10) mznagsment structure/
qualificetions—-Army's criticisa that
the decision maker in the projrect
organization has not been identified
is not well founded. The proposal
clsarly shows the project ecgineer
as the decision-maker.

(11) personnml-—Contrary to Army'a
view, the proposed keoy combustion
man ie well qualified and should not
be geen as having only minimvm
qualifications.

Axgr

and matarial wma considered a
weak point in that lase visibillty
would be svailable to the analyst
using the FPL during the coursa
of the program, Information
zeferenced in the nfferor's
Supplement 2 has to do with the
ustimated cost of the proposed
engine, not techniques to be

usad for cost tracking duriug the
program,

(10) The original concern was that
it vas not clcarly indicated who
had authority to make program
decisions and majur commitments.
AiResearch states that the Govern-
ment was assured that the Froject
Engineer had primary tecizical
rasponsibility for the program,
during the discussions of 3 Nov 76.
No written clarification of rhe
Management Proposal was made. Any
verkal understacdings were required
to be included in the resubmission
as’ ware explained to AiResazarch,

(11) Most of the information given
erpanded on the background of the
proposed 'key combustor man", over
apd above the proposal resume.

The baois of the weak point is thec
tha oxiginally submitted resume
reflecta that the proposed individoal
has mininmum qualificationa to act as
the keyman in development of the
ATDE combustor,

"FOUR STEP" PROCEDURES

“he "four step' procedures referenced in tha RFP aud applied in the
sudject procurement were set forth in Defense Procurement Circula: #75-7,

February 27, 1976, as follows:

-1C -
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"The Dapartment of Defensa is testing a new
authod of source selectior fbr advanced, engineering,
and nperational systems development contracts on a
selactad numbear of procursments in each Milfciry
Departmant.

"Thia test is Laing conducted pursvant to
instructions outlined in Section III.D.5 of the
attached DoD Directive 4105.62, 'Se’ :wction of
Coutractual Sources for Major Defense Systems,'
dated Jauuary 6, 1976 (Pages 20 thiiu 32 of this
DPC).

"The following spacial test ASFR 3--805.3 language
[Duplication of certaiu key previsions of the
directicns! is applicable only to tnosa procurepeuts
iavolvad in the test,.

3-805.3 Dioccussions Witn O%ferors.

"(a) Excapt as provided in (b) below, all offercr:.
selscted to participate in discussions shall be
advised of deficiencier in their proposals and
shall be offered a reasonable opportunity to correct
or resolve the deficiencies and to atbadr such price
or cost, tuchnical or other revisious to their pro-
posals thac may result from the discussions., A
daeficiency is defined as that part of an offaror's
proposal which would not satisfy the Ciovernment's
raquiremants.

"(b) In discussirg technical proposals for
procurements involving advanced, engineering or
operational systems davelopment (sze 4~101), con-
tracting officecs shall apprise offerorc selected
to participate in dis2ussions < only those
identified deficiencies in their proposals that
lead to a conclusion that (1) the meaning of the
proposal or some ispect thereof i8 not clear, (ii)
the ofleror haa failed, to adequntely substantiante
n proposed technical approach or solution, or {ifi}
further clarification of tha solicitation is required
for effective competition. Technical deficiencies
clearly relating to ar offeror’s management abilities,
engineering or scientific judgment, or his lack of
competence or inventiven=zas in preparing his proposal
shall not be dicclosed. Meaaingful discussions shall
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be conducted with the respective offerors
regarding their cost/price proposals. Such
discussion may include:

(1) cost _raalism;

(11) mathematical errors or inconsistencies;

(i11) correlation between costs and related
technical elexdents, and other cost/
price factors necessary for complete
understanding of borh the Government
requirement and the propusal for meeting
ie¢, including delivery schedule, other
contract terms, and trade-off considera-
tions (with supporting rationale) among
suth elements as performance, design to
cost, life cycle cost, and logistic
support, Offerors shall be afforded a
reasonable opportunity to correct or
resulve deficiencies and submir revisions
to aither their technical or cost/price
proposals, * ¢ &'

The genesis of DOD's '"four step" procedures lies in similar pro-
cedures adopted several years ago (and used, with slight modification,
to tha present time) by the National Aeronautics and Space Admiaistra--
tion (NASA). (See, for example, NASA Procurement Regulation Directive
70-15, December 3, 1975, currently in effect,) Imn both procedures
there are statements as to the need to allow competitive-range offerors
the opportunity for discuasions of technical proposals to clarify or
substantiate the proposul (or clarify the solicitation meaning
vhen needed). Both procedures specifically prohibit discussions of techni-
cal weaknesses (NASA's term) or deficiencies (DOD's term) relating to an
offeror's lack of competence, diligence, inventiveness, or lack of manage-
ment abilities, engineering or scientific judgment.

Since the DOD procedures are, in the main, comparable to the NASA
procedurcs, our decisions involving contested NASA procurements will be
of ald in remolving the issues raised here.

NASA's procedures were initially reviewed in our decision in B-173677,
March 31, 1972 (summarized ia 51 Comp. Gem. 621 (1972)). We recognized
that, although the provisfions of 10 U.S.C. § 2304(g) (1970) do not define
the nature, scope or extent of the discussions required by the statute,
it was our view that the legislative history of the law evidenced a
congressional intent that negotiations be conducted under competitive
procedures to the extent practicable and ‘that thay be '"meaningful by
making them discuseions in fact and not just lip-service.”
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Wa further observaed:

"fhe many decisions cited by the parties to. this
protest, as well as others dealing with the matter of
'discussions,’ were not decided in a vacuum or intended
to be merely abstract statements of law. They involved
actual disputes concerning the conduct&of negotiations
fnr various-services and supplilaes, ranging from mainte-
nance aarvicea tv sophisticated electronic equ;pnant,
the ju.tificnticas for nagotiation 1nvolvad many of
the 17 excep:.ona to formal advartising, 1nc1ud1ng
public q:igency, resaarch and development, and . propercy
or scrviccn fo: which’ 1: was ﬂwpracticubla vo obtain
cunretition. and the methods of contracting including
fixed pricn and one of several cost' reimbursement types.
Nbce-aarily, these varied pro:urenant- involved differenc
coasiderations, requiring judgments as to the nethods
and techniques utiliied in coneumaating the contracts.
In recognition of these facts, we have not construed the
requirement for 'written or oral discussions' as an
inflexible, stereotyped maandate unvelated to the
particular procurement involved. Thus, in many cases we
have found that deficiencies had to ba pointad out in
order to have meaningful discussions. On the other
band, in other cicas, the facts and circumstances called
for a different conclusicn. For example, in 50 Comp.
Gen. 202 (1970), which NASA has'cited as an instance
vhere we held that the mara acceptance, in.effect, of

a Jate revision constituted discussions under 10 U.S.C.
2304(3), the issue was whethaer the other offerors
should also be given an opportunity to revise their
initial proposals. We statad that since 'discussions'
had been conducted with one offeror, discussions must ba
conducted with all offerors within the competitive range.
In B=170297, May 26, 1971, also cited by NASA, the
procurement called for a quantity of generators on a
firm fived-~price basis. Additional tests were required
aftar the initial propolllu were received, and the
offerors weire requested 1o submit revised prices to
raflect these additional tests. Award was made after
Teceipt of the revised prices. 1t was contended in
part that these proceedings did not constitute ‘oral
or written discussions' but rather the acceptance of
an initial proposal without discussions. We disagreed
with this contention but stated that, 'we do not mean
to discourage more aextersive negotiations of price in
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similar uituacions nor to inply that they would

b« insppropriate.' Thus, we have attampted to
resolve these disputes not only in light of the
circumstances of the particular procuxament,

but in recognition of the clear congrassional
mandate as evidenced by the legfslative history
of 2304(g), for competitive negotiations designed
to obtain for the Governmert the .ost advantageous
contract,

"Therefore, it 1is our view that whether the
statutory requirement for discussions must include
the ‘pointing out of deficiencies, and the extent
rthereof, 1s a matter of judgmeat primarily for
detcimination by the procuriug agency 'in ligt®
of all the circumstances'of the pnrticulnr .
procurement ani the requirancnt for ¢ g!getitive
negotiations, .ar1 thac such determination is. not
subject to question by our Office unless cloltly
arbitrary or without a’veasonable basis. However,
the statute should not be interpreted in a mavner
vwhich discriminates against or giver preferential
treatment to any competitor. Any.discussion with
compating offerors raises the question as toc how
to avoid unfairness and unequal treatrment,

Obviously, disclosure to other proposers of one
propose:'s innovative or ingenious solution to a
problem is unfair. We agree that such ‘transfusion'
should ba avoided. It ia also unfair, wa think, to
help one proposer through successive coinda of
discussions to bring his original inadoquate proposal
up to the levas. of other adeyuate proposals by point-
ing out those weaknesses which were the result of his
own lack of diligence, competenca, or inventivenass
in preparing his proposal.

"We think the propriety of the prohibition in
NASA Procuement Directive 70-15 against discussing
'deficiencies' must be considered in the light of
these problema. We think certain weakneases,
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inadequncinn, or d-ficiencicu in proposals can be
discussed without being unfair to other proposers.
There well may be inatancal whaz: it becomes apparent
during the course of negotiations that:one or more
Proposers have . alsonubly placed emphawis on some
aspact of the procureaent different from that
intended by the solicitation. Unless this difference
in the meaning given the solicitation is removed, the
proposers are not competing on the same basis, * » *"

D.lpit. oug’fncling that the Direct1VQ nzeded to be clarified, we
involved--that the nngotiatiOns had with the protester did not comport
with the statutory mandate for oral or written discussions. Particular
facte entering into this conclusion were:

(1) The protester had considerable "informal and formal contact"
regarding technical requirements of the procurement for a l-year period
prior to submitting a proposal;

(2) The procuremen! was for rssearch and development and requested
indepesdent approaches sutstantiated by extenaive data;

(3) Many of the protester's weaknesses resulred from failure to submit
backup data;

(4) Vritten and oral discussions were in fact conducted although thay
did not include pointing out of deficiencies as such;

(5) Many of the technical quastions asked did relate to areas later
Judged weak, although they wera framed in the context of clarifications;

(6) The protester did submit substantiasl revisions to its proposals;

(7) Although some informational deficiencies in one area of the pro-
tester's proposal might have been the subject of "fruitful discussions,"
any poseible upgrading of the protester's proposal in thias one area
would have been insignificant because the source selection ofiicial’s
avard decision was based primarily on a proper considsration—
confidence in engine design--not involving this one area;

(8) The weskaesses in the protester's propos.l were deficiencies only
in comparison with relative strengths of the selected compaiuy; therefore,
discussions concerning deficiencics in comparative weaknesses would
‘vavitably have involved technical "leveliag” and "transfusion.'"
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Ay, ' Wi

. The observations made in B-173677, supra, havn been usmed as giiding
principles in deciding:several othier NASA protasts. See, for example,
Lockheed Propulsion Company; Thiokel Corpoxation, 53 Comp. Gen. 977
(1974), 74-1 CPD 339; Sperry Rand Corporation and others, 54 Comp. Gen.
408 (1974), 74-2 CPD 276; Dynalectron Corporation, Lockheed Electronics
Company, Inc., 54 Comp. Gen, 562 (1975), 75-1 CPD 75; Management Services,
Inc., 55 Comp. Gen. 715 (1976), 76-1 CPD 74; Union Carbide Corporation,
55 Comp, Gen. 802 (1976), 76-1 CPD 134.

The procurement ‘involved here coptains similar facts to the
circumatances in B-173677, supra, namely: . (1) Both procurements were
for research and development; (2) Independent technical approaches to
be substantiated by ext&nsive data were sought: (3) Disc&anionn were
in fact conducted although they did not’ include tha pointing out of
deficiencies as such; and'(4) Many of the protester's weaknesses resulted
from failure to submit backup data and were only weaknesses in relation
to the contents of other suparior proposals. Revieving the areas of
weaknesses and deficiencies, we cannot conciude that the failura to probe
the areas resulted in a;failure to comply with the statutory mandate for
discussions. Specifically, we cannot fault the position implicit in the
Army's report that discusuionsxin the ar~as might have lad to an improper
"leveling" of the merit of techuical proposals, especially insofar as
relates to desirn criticisms, which &re clearly within the realm of an
offeror's "competence, diligence, engineering and scientific judgment."
Moreover--~to use one cf the teats for the absence of meaningful discussions
mentioned in B-173677, supra,--there is no indication that discussions
should have been conducted to correct reasonable, albeit erroneous,
interpretations of the company of some part of the solicitation.

TECHNICAL ISSUE

We have reviewed the Aray's tachnical evaluation of AiResearch's
proposal, Contrary to AiResearch's view, we think the voluminous record
of vechnical evaluation supports a corclusion that the Army fairly and
impartially assigned ratings for the p. jposals involved. Although
AiResearch obviously disagrees with the Army's judgments on these
complicated technical issues, we conclude that the Army assessments are
rationally supported--including the assessment of technical risk associated
with the AiRenearch proposal. The merea fact'that AiResearch's technically
risky proposal was on a fixed-price basis--while fixing the immediate price
of the work--doss not sliminate tha real possibility of neaded adjustments
in contract price that might b2 required by contract amendment to cure the
performance problems ~ssociated with acceptance of a technically "risky"
proposal,
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AWARDS AT PRICES HIGHER THAN TEAT OF AIRESEARCH

Ailnuelrch'n final ground of. protest rtlnt.s to the’ Arly [}
determination to award contraccs at prices nearly 10 percent higher
than AiResearch's proposed pricc. AiResearch also says that the'Army
1gnorcd its lownr life~cycle co-t- compared to costs proposad in the
luccassful quotations. We have held, however, that a fixsd-priced

contract may ba: auurded ro a highcr-priced. but :achnically superior,

offeror. Bell Aerospace’ Company, B-183462, September 23, 1975 75-2
CPD 168, and cases cited in text., Since ue hava not qucntioned the
technical superiority of the selzcced offerors based on orr review
of the record, we cannot taka exception to the higher prices con-

'tained in the awarded contracts. Moreover, contrary to Aik«search's

understanding, its proposed and evaluated life-cycle costs were not
low in comparison to the selected offerors' life-cycle costs.

Protest denied,

Acting (buptrollu&qner‘l"'

of the United States
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