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™M COMPTROLLER GENERAL
OF THE UNITED B8TATRS

WASRHINGTON, D.C. 203148

DECISION

FILE: B-189578 DATE: Octotar 7, 19T(

MATTER QF: Cubic Western Data, Inc.

DIGEST:

Invitation requirement for submission of test data to enable
grantee to determine ''competency" of bidder to perform con-
tract relates to bidder responsibility, and bidder's alleged
failure to furnish complete test data with bid does not render
bid nonresponsive,

On March 28, 1877, the Metropolitan Atlanta Rapid Transait
Authority (MARTA) issued invitation for bids (IT"B) No. CQ 210
for the design, furnishing and installation of the fare collection
system for MARTA's Rapid Rezil Transit System, The procure-
ment is to be funded in substantial part (80 percent) by a grant
from the Urben Mass Transportation Administration (UMTA),
Department of Transportation, pursuant to the Urban Mass
Trunsportation Act of 1964, Pub, L, 88-365, as amended,

49 U.S.C. § 1601 et seg .

Four bids were received in response to the solicitation.
Duncan Industries (Duncan), a division of Qonnar Corporation,
gubmitted the low bid of $3, 726,150, The next lowest bid,
$3, 748, 614, was submitted by Cubic Western Data, Inc, (Cubic),
MARTA determined that Duncan's bid was nonresponsive and
requested UMTA's concurrence in an award to Cubic. UMTA
believes Duncan's bid is responsive and disapproved the
proposed award to Cubic.

.. On July 12, 1977, Cubic filed a complaint with this Office
against any award to Duncan. On July 25, 1977,- MARTA
re;ected all bids trider the IF B because of a purported technical
deﬁcwnc} in the public notice of the'advertisement for bids and
to avoid "protracted adm1n1sfrat1ve and judicial proceedings and
ather costly délays.'" On the'following day, Duncan filed an
action in the United States District Court for the Northern
District of Georgia (Qonnar Corporation v. The Metropolitan
Atlanta Rapid Transit Authority, Civil Action No. T7-121BA&J
seexing to compel MARTA to award a contract to Duncan., We
then dismissed Cubic's complaint in accordance with our policy
of declining to rule on matters involved in litigation in the courts
unless the court expresses an interest in receiving our opinion.
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Cuhic Western Data, Inc,, B-189578, August 3, 1877, 77-2 CPD
78, (Cubic’s complaint was reinstated on August 4, 197‘7, when
the court reques.ad this Office to render an opinion "on the ques-
tion of whether the bid of Duncan Industries shjuld be rejected ax
nonresponsive, ' Sec Union Carbide Corporatisn, 56 Comp. Gen.
487 (1977), 117-1 CPD 243,

UMTA, MARTA, Duncan and Cubic have each submitted
briefs to this Office. MARTA and Cubic allege that Duncan's hid
is nonresponsive for failure to comply fully with Exhibit J of the
IFB which cxlls upon bidders to furnish test daia for the "ticket
handler', an unporta"xt component of the fare collection equip-
ment, Duncan's position is that Exhibit .7 relates to bidder
responsibility, rather than responsiveness, and tnat the alleged
deficiency in its bid was properly resolved after bid opening,
Alternatively, Duncan maintains that even if Exhibit J pertains to
responsiveness, it was responsive to Exhibit J requirements.
UMTA agrees with MARTA and Cubice that Duncan did not ade-
quately respond to Exhibit J, but views Exhibit J as addressing
only bidder responsibility.

At the outset, we point out that this metter does not involve
a direct IFederal procurement and that the IFederal Government
will not be a party to the contract awarded. Our function, in a
case such as thxs, is to determine whether there has been com-
plinnce with applicable statutory réguiremente, agency regula-
tions, and grant terms, and to advise the Federal grantor ngency
accordingly. Union Carbide Lorporatlon, supra, and cases cited
therein. In view of the court's request, we will limit our review
to the question of the responsiveness of Duncan's bid.

The grant requires "unrestricted competitive bidding and
award to the lowest responsive and responsible bidder.,'™ The
IF'B states that ''all questions concermng the Contract, * # %
including all bids therefor, * * * and the award thereof, shall
be governed by and decided accordmﬁ to the law applicatle to
Governiment procurement contracts. Pursuant to this provi-
sion, the parties' submissions to this Office have been based
on Federal procurement law., Accordingly, in resclving the
issue, we will rely on the general principles applicable to
Federal procurements,

The procurement contemplates the use of a sophisticated
ticket handling device as part ol the fare collection system. The
ticket hand!er is to accept a magnetically encoded ticket, similar
in appearance to a credit card, read the information encoded on
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the card and emit a signal to open a turnstil- and let a passcnger
through if the ticket is valid. No fare collection system currently
in use employs all the features requircd by I\* ‘\RTA 's specifica~
tions, but components are available that can be readily modified
to meet MARTA's needs. The record also indicates that when
MARTA learned that Duncan wanted to compete in the procure-
ment but did not have 2 suitable ticket handling device actually in
ger-—rice, MARTA agrced to accept test data basr-d on either the
actual ticket handler proposed or a "prototype', which Duncan
did have.

MARTA regivrded the test data accompanying Duncan's bid as
falling sl.urt of meeting the Exhiblt J requiremerts. However,
after bid vpening, MARTA obtained addxtmnaz information.from
Duncan to the effect that "Duncan's prototype ticket handling
device could in fact meet the performance ‘dnd reliability stand-
ards stiptlated by the sections of the technical specifications on
which Exhibit J was based * * #.'" The threshold question, there-
fore, is whether MARTA may properly consider the ‘nformation
obtained after bid opening, That, in turn, depends upcn whether
Exhibit J bez.rs upon responsibility of the bidder or the respon-
siveness of the bid,

It may generally be state? that invitation requirements which
concern a bidder! 8 general capacity to periorm in accordance
with contract terms are matters of responsibility, while require-
ments dirécted primarily to the item being procured, rather than
to the prospective contractor, concern bid respénsiveness. See
49 Comp. Gen. 9 (1969), Thus, where a requirement goes to the
bidder's experience, it bears on the reSpons1b111ty of the bidder,
while a requirement relating to the precise item being procured
must be complied with as a matter of bid responsiveness since it
goes to the legal obligation that would result -ipon acceptance of
the bid. 52 Comp. Gen. 647 (1873); 48 Comp. Gen. 281 (1868);
B-175493(1), April 20, 1972, ,

The distinction between responzibility and respdnsh‘reness is
an unportant pne because a bid which is nonresponsive at bid
opening must be re;jected it cannot oe mede responsive after bid
opening through the submiseion of additional information. 46
Comp. Gen. 4234 (1966); 40 id, 432 (1961); see Shnitzer, Govern-
ment Contract Bidding 237-3 (1976). However, a bid may not be
vejected for failure to include information relating to the bidder's
responsibility; information bearing on responsibility may be fur-
nished after bid opening. Allis-Chalmers Corporation, [3 Comp.
Gen. 487 (1974), 74-1 CPD 1I89; Concept Merchandising, In.-.. , etal,,

-3 -




v.

B-189578

B-187720, December 17, 1878, 76-2 CPD 505, This is so evern
where the solicitation states that the information must be sub-
mitted with the bid or that the bid will bs rejected if the infor-
mation i8 not included, Victory Van Cor oration. 53 Comp.
Gen. 750 (1974), 74-1 CPFD I Z'E' omp. Gen, 647, supra;
id, 389 (1872); id, 265 (1972); 48 .i_g.__158 (1968).

Exhibit J of the II'B reads as follows:
"EYHIBIT J
TiCKET HANDLER
QRUALIFICATION

""Bidder shall furnisi supporting evidence that the
ticket handler specified herein can be supplied as
specified. This evidence shall consist of test data
furnished with the Bid Document which deman-
sirates compliance with the pasic performance
parameters listed below:

"A. Transport the specified ticket at z rate suffi-
cient to meet the barrier unlatch time specified;

"B. With the condition in A above, write at least
30 bits of magnetic data of the type and of at least
the bit density specified, on a single magnetic
stripe of tie ticket specified;

"C. With the condition in A above, read the
magnetic data recorded in B above.

"D, With the condition in A ‘above, read the mag-
netic data recorded in B ablsve, and transcribe
this data onto the same locaiion on the magnetic
stripe during the same ticket pass with the s:me
characteristics required in B above; and

"E. Repeat C above and erase all data recorded
after reading the data,

""Data sheets certified by the Contractor shall be
provided with the Bid Documents attesting that
each of the above five tests have been performed
1, 000 consecutive times without failure or error
or deviation from specified limits., "
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L -hibit J was introduced by paragraph 4,), which in its

original form read as follows:

"Each Bidder shall submit the Appendix, forins
and Exhibits specified hereinabove {including
Exhibit J] to show that he has successfully exe-
cuted a contract for the design, furnishing, and
ingtallation of I'are Collection Equipment of the
complexity of this Contract within the two~year
period preceding this Bid, Each Bidder shall
furnish supporting evidence that the ticket han-
dler specified herein can be supplied as specified.
This evidence shall consist of test data furnished
with the Bid Documents which demonsirates com-
pliance with“the basic performance parameters
specified on -Exhibit J, Failure of the Bid- «» to
provide complete responses to the forms ror the
Submittal of Bids so that his competency can be
determined may result in his Bid hemg consgid-
ered nonregponsive. The duly e ecuted Bid
Form, Bid Security, and other specified dcru-
ments constitute his Bid. Bids shall b2 gub-
mitted as indicated in the Invitation for Bidc and
on the Bid Form. Bids shall be valid for 60 days
after the specified Bid Opening Date. "

In Amendrnent No. 1 to the IFB, MARTA changed paragraph

4.1 to read;

""Each Bidder in order to demonstrate his quali-
fications to perform the Contract'in a timely rud
satisfactory manner shall submit the Appendix,
forms, and Exhibits specified hereinabove [includ-
ing Exhibit J] to show that he has successfully
executed a contract for the design,: furnishing, and
installation of Fare Collection Equipment of the com-
plexity of this Contract within the two-year, period
preceding this Invitation for Bids. Each Bidder
shall furnish Siipporting evidence that the ticket
handler specified herein can be supplied as speci-
fied, This evidence shall consist of test data
which demonstrates compliance with the bagic per-
formance parameters specified on Exhibit J, Fail-
ure of the Bidder to provide sufficient data so that
his competency can be determined may result in
rejection of his Bid. The duly executed Bid Form,
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Bid Security, and other specified documents con-

stitute his Bid, Bids shall be submitted as ind;~

cated in the Invitation for Bids and on the Bid

Form,. Bids shall be valid for 60 days after the
specified Bid Opening date, "

Duncan argues that the quoted language clearly goes to the
bidder's capability to perform and therefore to the bidder's
responsibility. It asserts that any doubts in this regard are
dispelled by Amendment No. 1 which eliminated certain lan-
guage having reSponsweness overtones, and by the depositions
of various MARTA personnel who participated in drafting the
IFB indicating their belief that the purpose of the test data sub-
mission requirement was to determine bidder responsibility.
MARTA and Cubic, on the other hand, concr:le that the quoted
language go«:s to responsibility in part, but insist that other
language in Exhibit J and paragraph 4.1 can only be construed
as going to ro3ponsivenase, In this connection, Cubic asserts
that Exhibit J establishes descriptive data requirements sim-
ilar to those authorized by F~deral Procur:ment Regulations
(FPR) § 2-202-5, compliance wiih which is a matter of bid
responsiveness.

It is, of course, a basic tenet of competitive advertised
procurement that the procuring activity S needs and require-
ments be stated as clearly as possible in the solicitation so
that all bidders can discern precisely wh'zt is required and so
they will be competing on an equal basis. 'Sce 44 Comp. Gen,
529 (1965); 43 id, 544 (1964). When, as here, the meaning of
a solicitation provision is the subject of dlspute, we believe
the interpretation advanced by the procuring activity must be
carefully considered since it is normally that activity which is
in the best position to set forth whatl was intended. However,
the agency's interpretation is not controlling since it may be
unreasonable or inconsistent with the language actually used.
Accordingly, it is the language of the solicitation itself which
ultimately must provide the answer,

~Our decisions are consistent with this approach. TFor
example, in a case somewhat similar to this one, we consid-
ered what the agency had intended in determining that the
clause in question contained two separable provigions, one
going to bidder responsibility and one going to item reliability
and therefore to bid responsiveness. See B-175493(1), supra.
In that case, the clause could reasonably be read in accoraance




B-189578

with what had heen intended by the agency, See also Western
WaterErool’ing Company, Inc,, B-183155, May 20, 1975, 75-1

) 3Ub, Un the other hand, in another case, we held that the
provision in question involved only bidder responsibility even
though the agency intended the provision to beasr on bid respon-
siveness and had attempted to drafi the provision to give effect
to that iciention. See 52 Comp, Gen. 647, supra, id. 640
(1873), and id. 87 {Ib72). T T

In thig case, of covrse, there is pome dispute as to MARTA's
actual intention, since MARTA's official position and the state-
ments in the depositions are somewiiat at variance. We nered not
resolve that particular matter, however, because in our view
paragraph 4,1 and Exaibit J can reasonably be read only as going
to bidder responsibility.

The purpose of the two provisions is clearly set forth in the
opening sentence of t>e amended paragrapl 4.1, which provided
that the bidder, "in order to demonstrate his qualifications to
perform * * *,'" was to submit Exhibit J and other ferms and
appendices ''to show he has successfully executed a coniract for
the design, furnishing and installation of Fare Collection Zguip~-
ment of the complexity of “his contract within the two-year per-
iod preceding this Invitation for Bids.' Qualifications to perform,
of course, involve bidder responsibility, as does the apecific
2-year experience requirement, 52 Comp. Gen. 647, aupra;
39 Comp. Gen, 173 (1859); B-175483(1), supra.

Cubic alleges that notwithstanding that first sentence, the
next two sentences involve bid responsiveness., Those two sen-~
tences, as well as the following one, state:

""Each Bidder shall furnish supporting evidence
that the ticket handler specified herein ¢an be
supplied as specified. Tlis evidence shall con-
sist of test data which demonstrates-compliance
with the basic performance j"arameters speci-
fied on Exhibit J. Failure oi the. Bidder to >ro-
vide'sufficient data so thaf his competency ¢an

be determined may resull in rejection of his Bid, "
(Emphasis added. ; '

We do not agree with Cubic. While those two sentences, if
considered in the abstract, could argua%ly refer to the ftem fo
be furnished rather than to the bidder's capability < fornizh if,
we think they must be read in conjuncticn with the sentunces
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that precede and follow them. The former sentence, as stated
above, established the purpose of submitting and complying with
Exhibit J. The latter sentence, affirrning what is stated in the
first sentence, makes it plain that the evidence/test data
referred to in the two sentences relied on by Cubic is for evalua-~
tion of the "competency' of the bidder, which again is a bidder
responsibility matter. :

Exhibit J itself merely states, in language virtually identical
to that in paragraph 4.1, that bidders are to furnish ""supporting
evidence that the ticket handler * * % can be supplied, ' by fur-
nishing test data demonstrating ""compliance with * * * basic per-
formance parameters'' set forth in the remainder of Exnibit J.
While there have been instances where test data requirements
inivolved the item to be furnished and this went to bid responsive-
nes3, see, e.g., Western Waterproofing Company, Inc., supra;
there In nothing in Exhibit J which Jeads to the conclusion fﬁa'f
the tes! data was required for any purpose other than that stated
in paragraph 4.1: to enablc MARTA to determine the competency
of the biddesr to furnish tne ticket handler required. In this
regard, we point out that test data requirements do not relate
exclusively to bid regponsiveness but may also be imposed to
enable an agency to determine if a bidder is able to furnish the
item required. See B-174467, February 4, 1972,

With regard to the statement in Exhibit J that the test data
shall be "furnished with the Bid Documents, "' while we have.
neld that similar statements may be sufficient to place bidders
on notice that the recuirement ins -’;.-lw.s bid resprmsiveness, see
37 Cornp, "Gna. 845 (1958), such utatew.onta iy are not oG-
tenrllliog dnd, as stated ahove, do net preclude’tue submission of
informeatic~ ufter bld op-mning when the requiry ment property
must e 2ud as concerving bidider resooneibility. YNee cases
cite- suora, page 4. Tmlight of ‘he precise lo'iguave of para-
graohbz.1, ani in vieyr of the déietion of the iunguage, originally
coulsd med in paragrap) 4.1, we do not think i) is reasonable to
wtae at Bxbioit 5 statemert as by itself estabiishing o reguire-
mene. differen. £09n: faat set forth in paragraph 4,1,

iaally, we fid o merit to the corteition that the tect
dats cequivemint shaJd-pe treated as analogous v5ihie deserip-
tive Lit2rature riquil-emeénts of FPR = 1-2, 212, 5, . Daseiptive
Mteratury is informsticon, gencral:y in the form of'desig.
illustraticns, dravings and hraclicves, which showg the char-
acterisiic? or conotsvction of a preduet or expluing ity onera-
tien. ¢ is required to he “irnishzd brr a hidder us purt of his
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bid to desgcribe the exact product offered. Here, as previously
indicated, the test data was required 'so that [a bidder's] com-
petency can be determined, "' not to indicate precisely what
would be furnished. In this connection, we note that VMIARTA
viewed as acceptable test data based on prototype equipment
which obviously is not the precise equipment that would be fur-
nished under a contract awarded to Duncan, Moreover, we
have consistently held that, where as here, there are detailed
specifications setting forth the agency's requirements, it is
inappropriate to impose the data requirements of 'PR

§ 1-2,202-5 and under such circumstances improper to reject
as nonresponsive a bid which does not comply with ihe data
requirements, See 48 Comp. Gen. 659 (1969); B-174467,

suEra.

The cases cited by Cubic and MARTA involving descriptive
literature requirements are clearly distinguishable from this
matter involving test results. In Western Waterproofin,
Company, Inc., supra, the data submission reqmremen% was
esfa!?ﬁsﬁeﬁ Tor the cxplicit purpose of requiring bidders to
provide evidenc~ of the physical compatability of the replace~
ment stone proposed with the existing building stone. In
Transport Engineering Company, Inc., B-185809, July 8, 1976,
16-4 CPD 10, the protester's bid was rejected because it pro-
posed indoor-outdoor carpeting rather than hard rubber floor-
ing required by the invitation's specification. In Atlantic
Research Corporation, B-17964l, I'ebruary 25, 174, 74-1 CPD
88, the low bid was rejected because the product design indicated
in the descriptive literature showed that the item proposed would
not conform to the IFB purchase description. Global Fire
Protection Company, B-185961, July 8, 197f, 76-2 CPD 22,

concerned the bidder's failure to show pipe sizes on the bidder's
drawing. We find all of these cases inapposite to the gitnation
here.

Accordingly, we concur with UMTA that Duncan's bid is
regpnonsive to the MARTA solicitation.
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Deputy Comptroller Genera
of the United States






