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FILE: 3-187932 DATE: October 18, 1977

MATTER OF: 8SWF Plywood Company

DIGEST: 1. Timber sales coutract included asreemenc to aillow
third-party lcnlinz services at buyer's cost,
terminable by either party upon 30 days' written
notice. Therefrre, any third-party ascaling cosats
inturred before expiration of notice period after
written terminaticn by buyer must be borne by
buyer.

2. Tinbe: snle- contrasnt may not be modified to
retruactively reiuburse buyar in form of stumpage
rlke‘rt‘uctian for third-party scaling costs al-
rendykiusurred\aftar expiration of contract modi-
ficltlon allowing third-party scaling at buyer's
axpense. 36 C.F.R. 221, 16(4) (1976). However,
since buyer eonsinued Lo procure services in good
faith and Government benefited thereby (by being
relieviid of scaling responsibility under initial
contract), and buyer's actiona have teen properly
vatified, reimbursement on quantum meruit basis 1is
alloved.

The United States Departmcnt of Agraculture Forestharvica (Forest
Service) has askad us to consider Che prouvriety of the payment of
claims by SWF Plywood Company (SWF) totaling $13,578.42 un third-parcy
scaling co3ts incurred under a contract for the sale by the Forest
Service to SWF of tinhar in the Klamath National Forest.

The original nalen contract ptovided that scaling of the timber
(the, determinaction of the number of board faet actuzlly cut by the
buyer) was to bs dona by the Forest Service. On March 11, 1975, the
partiea cxecuted an agruement providing for scaling by the Northerr
Califcrnia and SoutharnfOregon Log Scaling and “rading Bureaus to be
peid for by SWF (then Caroline Pacific Plywood, Inc.). The agreement
did not provide for a reduction in stumpage rste (the rate paid by
the tuyer under aeny given contract) to reflect the savings to the
Forest Service. Iu addition, the agreement could, by its terms, be
terminated by either party, if unsatisfactory for any reason, after
30 days' writxen notice.
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On December &, 1975, SWF requestad dodification of Lts contract
to allow third-party scaliug with a colacurrent stumpage Tate reduc-
tion. On December 15, SWF requested termination of, the March 11
sgrcement, effective January 3, 1976. A '"Temporary Third Perty
Mi11l Deck Scaling” agresment was entered into by SWF and the Fores:
Service vn January 11, 1976. It provided thst third-party scalirng
was acceptable and stated:

"A1l ~ontracts for sales * * * not requiring Third Party
Burevs Scaling, will be modified to require such scaling.
Appropriate stumpage adjustments will be made * * * for
eack contract modified.”

The agresment did not provide a date by which modification would bae

wmade, and actual modification did not oceur until July 13, 1976. The |
"Forest Servica states that the delay in modiftcation 'was caused by
other work pricrities in the Klamath N.F." |

sw?'. claims cover the period from August 1975, when Forest
Seyvice Regional direcrions first provided fri igsuance of such
modifications, until the date the modification was finzlly isaved.

;. The parties were oparating undar the March 11, 1975, agreement
during tle perind up to Janutry 14, 1976, which includes the 30 duys'
notice period nftet SWF's zequest for :crmination of that asreenent.
According‘y, thare 18 no legal basis to reimburse SWF in Ehe fotm of
reduca: “stumpage rates for any third-party sciling costs incurred
during that time. Cal-Pacific Manufacturing Company -~ Reconsideration,
B~1357952, June 30, 1977, 77-1 CPD 465; see 1 CZORBIN ON CONTRACTS
$§134 (1952).

. Iz =sgard to the remainder >f SWF's claime, the modificarion
" issued on July 13, 1976, could not proparly provide SWF with a
' stumpage yate reduction to recognize ‘third-perty scaling costs in-
curred prior to tha. date, sinca 35 C.F.R. §221.16(a) (1976) prohibits
the retroactive modification of timber sales contracts. Gene Paters,
56 Comp. Cen. 459 (1977),77-1 CPD 225.

However, 'in certain situations, even absent a formhlly exect.ted
contract or nodification, relief may be furnished to ¢ <laimant for
| services rendered on a gquantum zeruit hasis (the reasonable value of
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work or labor), or for goods furnished vn a guantum valebant basis

(the recsonable value of zoods sold and delivered), Potter Inatr: -

meat Company, B-18743., July 15, 1977, 77-2 CPD 35. For a right

to such paymant to be racognized, it must be shown that the Govern-

ment received a benefiy, and that the claimant's unauthorized actiomn

hll basn ratified by authorizad contracti.g officiaie. illonitor
Producta COnganz, Inc., B-182437, Jvly 27 . 1976, 796-2 CPD ©5,

Hete. tfter the January 14, 1976, termination 'of the Hazch 13,
1973, agtocn\nt mder, which SWF was bound to pay for third-party
scaling contl, the Foralt Sarvice hecame responsible for ccaling
pursuant jto. thecoriginal timber sales contract. Diascinguish/Cal--
Pacific’ Manufacturd ng .omganz Reconsideratién, supra, and Gane
Petora, SUprs. Nevirtheless, SWF, with the approval of Fcrest
Setrvice parsonnel, and in- anticipntion of a modification to pruvidn

- for :hird-pnrty scaling nnd reduced i tumpage rate a3 promised in

writing, continued to procure third-party scaling. Thus, ths Goverr-
ment clearly receivcd a benefit, 1.e.,relief from the responsibilicy

end cost of doing the scaling itself, as a result of SVF's good faith
performance.

'i
.

. Since under the circumatancea the Goven.uel. Jer e .'ted from the
third-party scaling procured by SWF, and sinca the uLprtlnc¢ cf such
services constituted ratification thereof, the pa .on of the swount
claimed for the period from January 14, 1976, to Jui, 13, 1976, may
be allowed, if otherwise propsr. See Honitot Products Compan/, Ine.,

suprxa.
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