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<) ~ FILE: B- 186939 DATE: October 25, 1977
MATTEH OF: International Finance and Economics
) DIGEST:

1. Claim forx propoaal preparation costs may be alJoued vhere
agency action ia unreasonable and reasonable certainty
exists that claimant #ould have received award but for
improper agenry action.

1 Pl ' '\

' 2, By conducting propoaala evaluation in manner different

than in RFP; by failing’ ‘to amend RFP ‘when agency knew it

,wouid accept level of effort aignificantly below ‘hat

atated, in RFP; and by‘failing +0 inaure equality of com—-
petition, ageucy rejnction of claimant's ropoaal wvas

arbitrary and capricioua and failed to. accord propoaal fair

and honest consideration. tince claimant 8 propocal was

ratad liigh ‘technically and proper evaluation would have :
indicated price was in competitive range, '_f not lowest

received, 1t is reasonably certain claimant would have

received award but for erroneous agency action and is

therefore entitled to proposal preparation costs,

3. Since clalii includea nonalloweble.itema of preparing unaolictted
as well as solicited proposal there is no basis rt this time
to deternine quantum, Claimant may submit ueceaaary documenta-
tion “to agency foi vesolution, If agreement cannot be veached
matrter should be returned to GAO for decision,

International Finanoe and Economica (IFB) claima reimbursement
of propoaal proparation axpensea incurred in competing for the
pxocurementfunder requeat for proposals (RFP) 6—18070 iaaued by |
the,Department of Commerce for, a study of foreign varitime aids

hirh vas - the subject of decisions in Internaticnal Finance and
Eeonomica, B--186939, January 27, 1977, 77-1 CPD 66 and Depar tinent
of Commarce—-negueat for Reconaideration, B-186939, July 14, 1977,

As stated by 1FE, ita claim is based upon our January 27
decision: "[T]he ruling hy the Comptroller General and the record
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in the & # & file would appear .to entabliuh lufficieut jultification
for such“compensation.". IFE claims that it expended $11,800 for
professional time in developingzand prcparing prior unsolicited

and negotjated prnposals, ‘5407, 40 in indirect costs, and 55,830

in lost te, totalipng $18,037.40,

. This nlaim was first prenented to Commerce by, latter dated
March 16, 1977, On April 13, 1977, Comierce denied the :laim on
the basis that the "* # * the record does not support’ the ‘coneclusion
that IFE was denied a contract because of 111egal aetions or bad
faith on the part of Commerce proci': Lnent ‘Jérsonrel." Moreover, ‘-
Commerce cited its dioagreement with“our decision as affording additional
bases to deny the claim. We riote that the crux of its disagreenont
vas submitted to our Offlce with the request ftor reconsideration,
which we declined to consider in view of the untimeliness of its

£1iling.

Based upon the recnrd. IFE 1s entitled to its proposal

P

"preparation costs incurred with teapevt -5 the conpetitive procure-

ment only. The applicable atandards governing our consideration
were stated in Keco Industries, Inc. v, United States, 492 F,2d

1200 (Ct. C1. 1974):

. "The ultimate sL.1dard 15, as we said in
Kééo Industries 1, supra, "netb  the Government's
conduct was arbitlary and CGPILCIOUB,toward the
bidder-claimant. We have 1ikewioe marxed out
four subaidiary, but neverrheless geueral ‘eriteria
controlling'all or {some ot Lnese claims. One is;
that aubjective bad faith on the part of the procuring
ofchirls, depriving a bidde- ot the falr“and honest
conSLderation of his proposil norma;1v'warrants recovery
of bid preparation costs. MHeyer Products-Co. (V. United
States, 140 F, Supp.\409, 135 ct, Cl1l, 63 (195 )... A
second is that proof’ that there wis - 'ne3 reasonable
basis' for the admini%trative decision will also suffice,
at least in many situations. Continental Business
Eaterprises v, Unitnd States, 452 F,2d 1016, 1021, 196 Ct,
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Cl. 627. 6’7—638 (1971). The third is thot the
degree of | roof of error necessary for Tecovery

is ordinnr:ly related to the amount. of discretion
entrusted to the procurement officiele by appli.-able
etetutes an regulatione.\ Continental Business
Encerprises v. United: States supra 452 Y';2d at

1021, 196 Ct. C1, at 637 (1971), Kaco Induotriee, Ine.,
supra, 428 F,2d at 1240, 192-Ct, C1. at 784, The
fourth is that proveq violation of pertinent

statutes or regulntions can, but necd not necesserily,
be a ground for recovery. Cf. Keco Industyies I,
supra, 428 F,2d at 1240, 192 Ct. Cl, at 784, The
spplicstion of theae four general principlee may

wel), depend on (1) the type of arror or dereliction
comm‘tted by the, Government. and (2) whether the
ecror ot dereliction occurred with resppct to the
claimant's own bid oz that of a competitor.“

’l

AN
Th“ﬂ,,&wt"ﬂ“f@ld review of the procurement hisg%ry is required

in consideringks claim for proposal prepsration costs.' The ‘firat

concerns scrutiny cf tho sgency 8 action 'to sscertai if it falls
vithin one of ' the csregories putlined in Kecg Industries,! Inc.

V. United States, aupra, On rhis aspect, a comparison of Commerce's
actions with those of the sgency in, ‘Amram Nowak Associates. Inc.,

56 Comp. Gen. 448 (1977), 77-1 CPD 219, is instructive, There, the
agency sought proposals for a documentary film plus an option film,
The RFP indicsted that the svsluation would be based rimarily

upon the pricc of the bssic documentsry film, with conliderstion

of the option film subordinete., However the sgency awsrdcd the

:::::

‘optiOp film. This proceduru\displaced the protester/clsimant as

low offeror on the basic fiim alone., We discussed the effect the
departure from the svalustiun scheme in the RFP had in relation to
the claim for proposal preparation costs:

'k & & ln evslusring the proposels on the V!
basis of ‘the combinsd prices offered for both
filmsvxEPA did not perform -the evs]ustions in
sccordence with the RFP, EPA's svsiustion on
this basis was improper.vsnd the sgency 8 acﬁion
in awarding the contract toMcBride was without a
ressonsble basis. Furthermore, EPA's detarmination
to reject Nowak's proposal was arbitrary and
capriclous and constituted failure to give the
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requisite fair and honest consideration to the
proposal, thus entitiing nowak to proposal. Prepara-

tion costs, See T & H Congnnx. 54 Comp, Gcn. 1021,
1025 (19?5), 75-1 CPD 345.

In our:;anuary 27 decision, we reviewed Commerce's act\?ne
and concluded that the award was improper, . However, we could
not recommand corrective action because work had, been permittod
to proceed by Commerce during the pendancy of the protest
to a point that termination of the contract would not have
been in the Government's best interest, We noted that the extended
time lapse was largely occasioned by Commerce's delay in aubnif-
ting a report on the protest to our Office, The. factoxs -
which prompted our conclusion that award was improper were: (1)
Commerce's failure to amend the scope of work in the RFP to reflect
the aubatantially reduced estimated lavel of effort acceptable to,
and ultimately accepted by, Commerce violated Federal Procurement

Regulations (FPR) & 1-3,805-1(d)" (1964 ed. cire, 1); (2) Commerce's

failure to insure that all unit prices were evaluated on the same
level of effort was a departure from the evaluation method in the
RFP; and (3) Commecrce's faflurr to apply a "should-cost" anelysis

to compare IFE's firm, fixed-price proposal with the awardec's
cost-plus-a-fixed-fee proposal did not realize the inherent benefits
to ithe Government of fixed-price contractius.

When comparing that which transpired here with the eventu .
in Alram Nowak: Associatas, Inc,, supra, we think it is clear that
Cormerce's actions must be\yiewed as unreasonable. The failure
to insureuthat all propoasls are treated equally and awnrding "of a
contract on a basis other than statéd in thc RFP cerrainly does
not represent reasonable procurement pfactices within the second
test of Keco Industries, Inc. v. United States, gsupra. Further,
we note that an error commuitted by Commerce occurred { with respect
to the evaluation of IFE's proposal

Loofho,

The sed%nd aapect of our inquiry cohcerns whether COmnerce'e
actions precluded IFE from recelving '"* * % an award to which it
was otherwise entitled." Morgan Bugihess Associates, B-18387,
May 16, 1977, 77-1 CPD 344, To apply this test, the difference

it



—,

P

B3-186939

be ween formally advertined Jod ocgotiated proeure-earl must be

: considared. That is, ip a fo 2 1lly advertiled _procure mnt,

) 10 U, 8, C.rl 2305 (1970), nandntel _award: to the 'low reeponaivo,
responaible hidder, Thun,%onz may readily ascertain which bidder
is in 14ie for award and otherwiae entitled -to it, Howevet, in
nugotiated procurements other' factora make it difficult in most

instances to determine which cfferor would have received an award,

In this case, had circuuatancea permitted, we would havo recom-

mended that the RFP be mended and negotictions reopened since ve

could not say with absolute certainty that IFE was entltled te

awvard,

- However, as our January 27 ‘decision indicatea, IFL olearly
aubnitted the best technical propoaal The inirial evaluation
scored IFE at 46.¢& pointa out pf a\posaible 100, while TBS uua
rated at 72,3, Tha narrative whioh'accompanied the evaluation
panelza report otated*a\unanimoue preference for IFB. Further,
IP 8 technical superiority Jig-a-via TBS remained conatant
up ). revised evaluatiol’ ocoapioned by elarificationa received from
both offerors by Commerce,,. Hbraover, baaed upon the figurea before
Conmerce at the time it performpd the price evaluation, the cost
offerednper hour?' using only labor, burden and profit, for IFE
was either $35.63 or..§40,72 (depending upon whether an 8 or 7 hour
day, ia&uaed), and $41,21 for TBS! Coneidering only the hourly
rates submitted by L¥E and TB3, the comparison is $39.30 to $44.92
for IFE and/$49 65 for TBS. Our analysie indicates that the
projected eoat {or- prive in the caae pf IFE) was directly related
to the earimated hours involved ip performanee and a cost or
price proposal based on a reduction in the number of hours would
utilize esaentialiy the same hourly rate.

"o

.While many factors may have changed upon resolicitation on
the beeia of a amended RFP,. faced with a elearly technieally
certain th&fuIFE would-have been the ultimate awardee. Given
the uncertainties involved’in the contractor aelection proeeaa
under negotiated" procurementa, we believe reasonable certainty
is the appropriate standard to apply to claims for proposal
preparation ccsts,. Therefore, we conclude that IFE is entitled
to be reimbursed the expenses it incurred in competing for this
contract.,

‘.
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IFE 1is entitled only to axpcnncs 1ncurrad in thc protoltcd
procyrement. Thosa expenses claimed. for professional time in
devel'oping and preparing the unsolicited pronosal are unallowable
aince‘an assential element 1s missing, 1,e,, the implied promise
that |} proposal submitted in response to the Government's request
will be fairly 'and honestly considered, IFE's claim does not
separate its costs for the proposals, Documentary evidence
should be submitted by IFE to suppori'its claim for preparation
costs for \he proposal under the negotiated procurement.

IFE also claims the following costs:

Contract typing $200,02
Reproduction costs 73,38
Binders S 16.:32
Directly related lunciies 46,13
wocal travel expensec 71.55
-

Total $407.40

Only those costs incurred 1n preparing the competitive proposal
ire compensable, T & K Company, supra., Since there i8 no
13dication whether a portion of the costs claimed above relates
to the unsolicited proposal, documentation on this point is alsc
necessary.

Finally, IFE's claim for $5 830 for the fee 1t would havc
earned had IFE received. the award is not allowable. Anticipated
profits on the conLracn ‘hava specifically bean riled nonallowable
because no contract ever came into existencr. Keco Industries,

Inc, v. United States, supra,

In 11ight of the forégoiﬁ@, IFE should submit the necas-
sary documentation to Commerce in order that an agreemeni
may be reached on the quantum issue. In the event that agreement

i {:y—‘ [ /
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: is not reached, the matter should be raeturnea’ here for further \
consideraiton. |
; , Y
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' i For ithe Comptrolier General
| l of the United States
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