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MATTER OF: Liability of General fervices Administration for
Damage to Agency Property

DIGEST: General Services Administration {GSA) is not required
to reimburse tenent agencies for damage to agency prop-
erty caused by building failures or to lower Standard
Level User Charges by amount equal to liability iasurancc
premium pald by commercial landlords. The general rule
is that one Federal zz2ncyv 1s not liable to arother for
property damages., There is no lbasis in Federal Property
and Adninistrative Services Aclk or its legislative his-
tory to create an excep%ion to this general rule where

GSA serves as landlord.

This decision is in response to a rcquest by the Deputy Assistant
Secretary of Deicnse QWdminictration) for cur views concorning the
liabiiicty of the General Services Administration (GSA) for damnve to
the pregerty of Federal agencies which r_ac space in buildéings ouned

or leased by GSA.

Specifically, =iz Departmznt of Defzase (DOD) wants to know
whetuer €SA should reimburse azencies '"for damage to or losses of
furniture, furnishinzs, or equipment which result frem building
failures" where a cormercial iandlord would he liablc "either by
recovery from a lessor, where one is involived, rr threouzh a set-
aside for that purgose in the Yederal Suiidings Fun As an alter-
natlve to reimburscment for damages, DOD suggests that 3\ 'reduce
its Standard Lcvel User Charges to thz Ajzencies by an armount equiva-
lent to the premiums paid by the commercizl landlords for liability
coverage so that the agencics could then underwrite their position

as self-insurers.”
The landlord-tenant relationshin between GSA and the various
agencies 1is governed by the Federal Property and Administrative

Services Act of 1949, as amended, 40 U.5.C. §§ 471 et saq. (1970
and Supp. V, 1975). Section 490(j) of titla 40 prevides in pertinant

part:

"k * # The Adminiscrator is auchorized and
directed to charge anyone furnished services,
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space, quarters, maintenance, rapair, or othar
facilities (hereinafter referred to as space

and services), at rates to be determined by the
Administrator from time to time ana provided

for in regulations issued by him. Such rates
and rharges shall approximate commercial charges
for comparable space and scrvices % # %"

Since the damnges to agenny preparty referred to by DOO are those
for vwhich a commercial landlori would be liable, the question is
whether GSA's status as a Federal agency would affect Its liebility
to another Federal acency for damages. Ve think that it would.

Tha genaral rule pgovernin~ claims for damnpges between Federal
agencies was stated in B8-137208, December 1%, 1938:

"It has been a rule of long standing that
funds of Governuent Departments and azenciles
subject to the zontrol cl the acenuntis: ofri-
cers of the Geovrernment are not availahble for
the paymen: of claims for dcomages to praperty
of other Govcrniant Departruonts and aze-cies.

See 25 Comp. Gen. 49, 54 and cases cited therein.
Such holdings nave been baseu upon tiie prenise
that ownership 315 property is in the Government
and not in a parczlcular eparcmant W o oM

Given the genszral rule whizh prohib.ts clains for damrages bLe-
tirecn Federai agencles, recoverv of dameces from GSA would depend
upon whather, in rroviding that rental rates "shall approximate
cormercial charges for comparable cpdace anld services,' rather than
providing that such races be bused on cost alone, Congress intended
to invest tenant agencies witl: all the richts that the agencies
would have against a commercial landlord. On this issve, beth the
legislative history of section 490(j) and cur comments on the draft
bill are instructive.

The legislative historw mnokes It clear that the purpose for
providing that rental rates approximate commercial charges was
two-fold. The first was to ercourage the 2zencles to consolidate
their space requirements by making them pay higher rencal charges
and tha second was to generate extra funds to be used by GSA to
finznce construction of new buildings., See 118 Cong. Rec. 133500
(1972) (remarks of Rap. fray). In B-95136, Hay 18, 1971, in cumments
on the draft bill, we said:

-2 -



Y .

T

B-177610

"The method of basing rental rates on
cost recovery was rejected by GSA because it
would not produce sufficient income to finance
construction and major repairs, * * * It is
more economical for the Government to occupy
gspace in its own builldings than to lease com~
mercial space, and, as indicaited above, there
is eurrently a bhacklog of $900 million of
authorized but unfunded construction projects
wvhich apparently 1is not being significantly
reduced at the present level of construction
appropriations. Therefore 1i the proposed
procedure is ade=ted, there would seem to be
secne merit in basing the rentel rate on con-
mercial charges vather than at rates designed
to recover only GS\'s ictuzl cost.”

In view of the above, it =eems clear that Cougress interded by the
reference teo '""comrmorcial' charges only to creite extrz rovenue, oot
to invest tenant agenciles with cil rights they would have against a

Yeommercial" landlord.

For the same reasuns, it is also ciear that GSA is not required
to lower its rental chargec by an amount equal to that which a com-
mercial landlord would pay for 1liability insurance since the rental
charges are not baszd on cost. 7There are many expenditures that go
into » cormercial rertal charse for space that are not applizidle
to GSA. Among these are taxes, depreciation, interest on a long-
term debt, and profit, as well as liability insurance. Since it was
the intent of Congress that the funds representing the differenrce
between rates based on cost and commercial rates be used to finance
new buildings, the rental charges should not be lo rred.

Of course, 1f GSA does not own the building, but is renting it
from a commercial landlord, it should attempt to reccver for damages
caused by building defects. This would not be in violation of the
rule against claims for damages between Federal agencies.
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