a0 T g

04560

CISIO:
(=] i~

OIGEGT:

BelKid

LA,
THE COMPTRGLLER CENERAL
OF THE UNITED OTATES

WABHINGTON, D.C. 2905480

FILE: p1A98 3 DATE: JAN12 1918
MATTER OF: yep-lassutes losms to Limiced Partnorshipy Saall

Dustnesy Iavestment Cocaules

Senll Dussness Adwinistretion (FR4) hes legsl suthexity
wnder fmal) Dusinces Ak, 40 Amamied, C» make oW tesourss
loame to limited pweactship eamll businens imvertaent
esmpaniss (B3ICs) thershy limiting ite syediter rights

0 agests of periam'ehip. Altheagh legislative histery
ol statuts sutherisl g lisansing of linited percaexehiy
SBICs 1is ftesemslusive, thets is we statatery weohibiticx
e EBA's lagel surterity ia this yegetd and SA. doas have
spesific sutinrisy wnier fwa’’ Dusirwes Act to mata loans
s BICe on ok tavme and sonditince as It dowas appze-
taga. Memesver, TBA's asutrwectunl agresment to watve
1ts rigite as sruiiter sapsinet parsemal assets of general
pertusy appaars valid wmiw State Law,

This desisnist o the AMdaintis viter of the mll Maisess Adanir-
fiatzativn (SEA) £is in rospease 09 the veguast of the fermer Acting
Adatnisszater for o\w esatuttenss ia FRA's epiaten that it has
aukierity 0o make WMe-vetouwrse lesas e smsll businese iavestasat
esuponics (SBICe) eatablishad 2s i1mived partnerships purpwast to
santion 106 of Pub. L. We. $4-305 (Jume 4, 1976), 30 Szat. 643, 666.

Yhen the Smsll lesineces Iwestmant Ast of 1938, 15 U.8.C.
§§ 661 o vy Was arigiwlly esnsted, sestisu )01 of the act,
15 v.8.C. 1, vequized S3ICs ts be issevrperated bodies exganised
and gherteved pursusal. to State law. BSeutiem 106 of Peb. L. No.
94-303 anvuded sasting 301 of tho 1938 Mat 1y axtend SBA's suthor-
1ty = liacase S3ICs 1 inslude limited paztmvwohips existing wader
Stage lsw.

On Cstedar 29, 11'7¢, SAA published prepesed regulations appli-
esble to Aimived partiwwehip S83XCs. 41 Ped., Reg. 47302 (1976).
The peupsned ragulatisas regmired the artisles of the liaited part-
sevehip FSICs teo preride fer a mela cerpevate gematal jartuer
owrgentised wnder Bizta law selaly fer that pw'pese. The ragulations
turher propsand t» hold tha sorperats geontal partanex of the limiced
pertaarahipy pesssaally liadle 3, SBA fer any resies loaned to the
53ICs '‘miox seskison 303(h) of the Busll Dusinese Isvestmemt Act,
13 U.8.C. # $13(b), te the sxtent that partsecnhip sssets were
insuffiaiont to watinfy sueh debts.
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Thue the preopesed S3A regulutisns weuld have vetaised the stat-
uloTy right of & creditor of A linited yartusvship, puzcuant te the
Uniform Liwmited Partunership Ack, te subject tha sepocute 'ssets of
the general partasr te its claix ‘a the gvaat of a duficiamgy ia
partnurship sssets. Ths prepesed vegulatiows further indicated that
SBA vas cousidaring its legal sutherity asd the aduniniptrative de~
sizrahility of agreeing to 'vaiw" its rigkts agairst he separste
asssts of the corperailes geanerel partusy. Comumsnts vare apacifically
requiited >y SBA concerning this quescion. After reviowing the cem—
mants, vhich wers u.animeus in staiimg that saubjeczicn of the sepa~
rata assets of the corporsts gestral partuner ts pessibls claims by
S3A would “severely limit the vse of the limited pertaershipy ferm,”
SBA deterwined that th2 wse of 2om—rscsurve finsacing for this typs
of 5BIC "is essamtial to imsure tha fullest uss of the svew lagizla-
tion."

As a gemersl matter, the law applicabla to limited parteexships
is contained in the Uniform Limitei Partascshly Act (ULYA), which has
been adopted im mest Scates as wall a8 the Discofet of Colwbia. Its
provisions vould apply te SBICa cetablished ar iixited partoscshipe
since 1% U.5.C. § $81 specifically provides that su SBIC “shgll be mm
incoipzovated body or & limited partacrshiy srgasived and ehe” cate’ oF
otherwisa eximting under State law * & & ™

Sectiom 9(1) of the ULPA explains the status of a gemeral part-
ner in a liaited partnersiip as foliowe:

A generzl paitner shall have all the rights
and powsrs and ba nubject to all of the resrcvieo-
tions snd liabilities of a partmer ia & pesTrer-
ship without limited partasys & @ o.%

The basic operation of a lizited partsership asnd tive respomsibilitiss
of both toe limited and gemeral partasrs uader ULPA has besn described
as follows:

& & & Cemrally, the limited partmarship is
a business forn intermediate betwess 2 partmarsiglp
and corperatisn., It ceusists of gemeral partmers
who have all the rights, duties end obligatisws of
partners in an crdimary partasrship and lindted
partners whoee pooitisns ares scawwhat askin to share
holders iz a cofj.ratien. Thm semmial PAXUMMLR
sonduct the husiness snd ars pepesnelly lisbls to
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e quotsd explammcion fren the Scsaty Tepert wus made with
raspeut to a diffarent previaion that wes mush bveater and provided

that $3ICs could imiude "s partaershipy, ssessistisn, sr sther
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esmprzable provisies.
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Alcthough our reviaw of the lagislative histery of this previsisa
did set roveal any sdiftions) cwplanstiss of the langunge fisally
adepted, 12 is comaaniveble that thn conferencs seumittae agead

repect “to Yimiz cthe liabilitiss of the jartmers.” Thias is pos-
oible eimss the spenifiz purposs of tis limicel parinecehip is te
limit the lisbility of iho wem-managing partnale. Jowesvsr,
Toguiremsat thst the gamernl partner ba fneerperagted further limita
the pecovasl 14adility of tha individunl neubers ¢ the serpegatisa.
I€ this was the intantisn of Coagrese 1w adeptisg this laugves,
further limitations ou the liahsility of the mmbaws of tha pertaes-
saip night net hove boam consideored dosirshla.

Ve baliova that the legisiative histery s dissussed sdeve
is imgomiveive. Wwwever, other soutsutisas sdwaased is ths BBA
svbuigyion ars sufficient, ia owr view, C» sappert the ivitant
preposal ,

As stated in fA's subnissise thewe 18 %0 Statetery preseriy-
tisa iz the fmnl]l Businese Isvestasmt Ast or elsewheare t would
isgmuing to a limiged
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S3A can make lesas by puwchasing o7 gearenteaing debantures issued
by SEICH) . "ou swsh texww and cenditises as it deemw iate
purournt to regulations ifseued by the Aduimnistration.” Ia this
ragard E3L's submiseisn remis fia pertinsmt pavt ss follows:

"SEA hos detexmined that the wes of mem-
repourse fimsasning for partaerskiy EBICs is
RORGNOATY £9 greatest wes Af sush orpeaisaicss,
and would met plasa the 8B a
pesiziva than that whevs {inamsi_g i8 peevided
to a edrpevats S3JC. 53 believes tkat the use
of nmov-vesowrse flasesing fer pertmnershiy £81Cs
would attract additissal iwvesters sad capital inte
tha SBIC progzan, “whish 1s semsistent with aad In
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Ue ave alse ia sgresmemt with SSA's pesitien that twe relatively
resent denisions, 3-153431, March 13, 1975 and Yebeuary 19, 1976—-ia
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