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Indebtedness

Jack W. Herbstreit - Waiver of

1, Employee of Department of Commerce,
who trans/erred to a United Nations agency,
discontinued his coverage under the Federal
Employees Health Benefits Plan (FEHBP).
Upon reemployment with Commerce, he
reenrolied in FEHBP and retired approxi-
mately 5-1/2 months later with a request to

continue coverage,

Employee was credited

for the time of discontinued enrollment to
allow FEHBP coverage in his retirement.,
However, the payment of premiums for that
period cannot ha waived under 5 U. 3. C.

§ 5584 as the premiums should have been
paid by him personally and no appropriated
funds were involved.

2, Federal employee transferred Lo
international organization and cancelled
enrollment under Federal Employees Health
Benefits Plan (FEHBP) during period of such
employment. Record shows that it would be
inequitable to require him to pay back nre-
miume to continue enrollmenti upon his
retirement since he could not have received
any benefits during period covered by back
premiums and nonpayment resulied from
improper agency counselling,
ex’sts such elements of legal liability and
equity as to deserve consideration of Con-
gress under the Act of April 10, 1928,

45 Stat, 413, 31 U,S.C. § 2368, regarding
meritorious clanims against the United States,

Thus, there

Thie action concerns Mr, Jack W, Herbstreit's request for
wajiver of collection of $2, 630,85, which constitutes the full amount
of employee contributions he owes to the Federal Employees Health
Benefits Program (FEHPRP,, 5 1J,5.C. §§ 8901, et seqg. (1970), as
amended, for the period of discontinued enrollmeént while he was

employed in a specialized agency of the Uaited Nations (UN) based

in Geneva,
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The record shows that Mr. Herbstreit was an employee o. the
Institute for Telecommunication Science (ITS), Department of
Commerce, until August 27, 1966, At that time he transferred to
a position in a specinlized agency of the UN based in Geneva, the
International Telecommunications Union, BEffective the pay period
beginning November 5, 1866, Mr, Herbstreit cancelled his enroll-
ment under the FEHBP, after carryiag the high option of the Service
Benefit Plan since 1960. He did 2o because he was compelled to
enroll in the United Nations European Office ILO-ITU Health In-
surance Fund. Moreover, he was not counselled about the require-
ment to be enrolled under the FEH™.P during the 5 years of service
immediately preceding retirement in order to be eligible to continue

enrollment after retirement,

On October 7, 1974, Mr, Herbstreit resumed employment with
the Depariment of Commerce and reenrolled in the Service Eenefit
Plan from Octaber 13, 1974, until his retirement on March 29,
1975, Upon his retirement Mr, Herbstreit's coverage in FEHBP
was cancelled by the Civil Service Commission (CSC).becansge the
law (5 U.S.C, § 8905(b)(1)(A) (1970), as amended) requires that an
annuitant be cnrolled in FEHBP for 5 years immediately prior to
retirement,

Subsequently, the CSC charged its position and allowed
Mr, Herbstreit to contirue coverage as an annuitant in FEHBP for
the following reasons. Mr, Herbstreit had originally cancel'ed his
FEHBP coverage when he transferred to the ITU because it was com-
pulsory that he L'c covered urider the United Nations FEuropean Office
I1LO~1TU Health Insurance Fund. Morecver, the CSC round that the
Department of Commerce did not properly advise Mr, Herbstreit
at the time he dropped the FEHBP coverage on transfer to the [TU
that there was a requirement that he be enrclled under the ¥ EHBP
during the 5 years of service immediately preceding retirement in
order that he be eligible to continue his enrollment after retirement,

The Commission, however, concluded that the law required
Mr. Herbstréit to pay his share of the cost of FEHBP coverage
for the period from November 11, 1986, through October 12, 1874,
as if he had actually had such coverage, Mr, Herbstreit, therefore, l
requests that the repayment of these premiums retrospectively found
due, be waived. The Department of Comraerce has concurred in
and expressed full support for Mr. Herbstreit's request.
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There 18 no authority under the law, 5 1J,5,C, § 55P1, to relieve
Mr, Herbstreit of his indebtedness. Section 5584 of title 5, United
States Code, autherizes the Comptroller General to waive claims of
the United States against persons axising out of erroneous payments
of pay or allowanc2s. This law, however, by its terms, does not
extend its benefits to Mr, Kerbstreit. During the period involved
Mr, Herbstreit was an employee of a UN nrganization and not of
the Federal Government, There:fore, even if he had been properly
counseéled in 1968 concerning his heslth b2nefits and he had elected
to continue paying the premijums for the pencd of non-Federal em-
ployment in order to qualify him for continuaiinn of the health bene-
fits into retirement at some laterdate, such pryments wnuld not
have corne from any Federal sglary either by direct withholding or
otherwice, Since there wasg no pay due from the Federal Govern-
ment, if Mr. Herbstreit had continu-d coverage under the FEHEP,
payment of tiie premium would have come from his own personal
funds and not from appropriated funds. Under such circumstances
it cannot be said that the failure to collact the premiums resulted
in an erroneous paym:-it nf pay, Accordingly, we canrnot waive
Mr. Herbstreit's {indebtedness,

While we cannot waive the indebtedness under 5 U, S.C. § 5584,
we recognize that the Commission’'s requirement that Mr, Herbstreit
pay premiums for almost 8 years in order to continue coverage
under the FEHBP, imposes a se vere hardship upon him, Moreover,
during the period in question Mr. Herbstreit was required to pay
premiums for the UN health insurance. Also, the time during which
Mr, Herbstreit could have filed cipims for medical expenses for
the period covered by the payment of back premiums has expired.

In view of the unusual circumstarices and since Mr. Herbstreit did
not make timely premium payments due to the failure of his agency
to counsel him properly, we beli eve that he is entitled to equitable
relief. Therefore, we are referring Mr, Herbstreit's request for
relief of liability to Congress under the Act of April 10, 1928, 45
Stat, 413, 31 U,S.C. § 236, regarding meritorious claims against
the United States.

/2? 411&1,.

Deputy  Comptroller General
of the United States

M
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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE <

Memorandum

TO : Director, Claims Division § January 31, 1978

Deputy /%
FROM : Comptrollier General ket s

sUBJECT: Request for Waiver of Jack W. Herbstireit's
Indebtedness (Z-2715128) - B-188058~-0, M.

Attached is our decision uf today denying Mr. Hzrbstreit!'s request for
waiver of his indebtedness in the amount of $2, 630,85 for the Federal
Employees Healtl- Benefits premiums found due for the period November 5,
1966, through October 12, 1874, We have, however, submitted to Con-
gress a request for relief of liability under 31 U.S.C, § 235, concerning

meritorious claims,

Attachment



I

.¢/ /
.t « _g-,../’ 4 f/,/,v( ,s:

COMPTROLLER GENENAL OF THE UNITED STATES o
WARMINGTON, D.C. il //

B-1d8058

JANM 31 1978

Tho Honorable Walter Iy Mondale
Fraaldeat of the Senate

Deay Mr., Prasid:nt:

Fursguant to the Act of April 10, 1828, 45 Stat, 413, 31 U, 5.C.
§ 850, we have the I onor to tranemit our report and recommenda-
tion to the Congrese concerning tho meritorious ciaim of Mr. Jack v,
Hearbstrait against the United Status with the reguest that you presont
tna same to the United States Senate,

An identical report is being transmittod to the Sp2aker of the
House of Representativas,

Sinceraly yours,

r.F. KELLER

y Ly
Dowt Comptroller General

of the Unitued States

fnclosure
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GOMPTROLLER GENERAL OF THE UNITED STATES 4
WABHINGTON, D.C. MW

The Honorsble Thomas P. O'Neill, Jr.
Sp2aker of thz House of Represaentativas

Dear Mr. Spoakaer:

Pursuant tc the Act of April 10, 1028, 485 Stat, 413, 31 U,S.C.
§ 238, we have the honor to transmit our raport and recommenda-
tion to the Cougress concarning the meritorious claim of Mr. Jack W,
Harbstreit against the United States with the request that you
present the saine to the House of Repraventatives.

An identical repori is being tranamitted to the Presxident of the
Senate,

Sincarely yours,

7. KELLER

DevtitY Comptroller General
of the United Statas

Enclosurea
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COMFTROLLER GENERAL OFf THE UNITED STATES ‘-’H
WASHINGTON, D.C. M)

JAN 2 - -
B-188088

Ths Honorable Timothy BE. Wirth
Member, Unaited States

House of Representatives
Districi Office
5485 West Colfax Avenue
iakewood, Colorado $#0315

Dear Mr. Wirth:

We refar further to ingerest in the request of Mr, Jack W,
Herbctireit, 47C7T Briar Ridg~ Trail, Boulder, Colorado 80301,
for a waiver of collection of the amount of §1, 630, 85, which con~
stitutes the full amow’ < his premiums to the Fedoral Employeses
B:alth Benefits Program (i’ KHBP), 8 U.S.C, §§ 8801, ct meq. (1970),
as amended, for tho period of time he was employed in a specialized
agency of the United Nations based in Geneva.

By decisian of today we have held that we have no authority
uder 8 U.S.C, ¢ 5534 to ralieve Mr, Horbstraoit of his indebied -
ness, We hav., howcver, becauss of ths strong asquitias in favor
of Mr. Herbstreit, today referred the matter to the Speaker of
the House of Reprasentatives and the FPreasident of the Senate with
our report and recommendation that Congress favorably consider
Mr. Harbstreit's claim that his indebtedness be waived pursuant to
the Ac::)f April 10, 1928, 45 Stat. 413, 31 U.S.C. § 238 (copias
onclos .

Sincersly yours,

R.F. KELLER

ot Comptroller General
of the United States

Enclosures
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COMPTROLLER GENERAL OF THE UNITED STATEM a
WASHINGTON, D.C. 30848 / '

B-1660358 JAN 3 1 1978

To ths Congross ol the Unitzd Statas

Fursuant to the Act of April 10, 1928, 43 Stat. 413, 31 U, 5.C,
§ 238, regarding meritorious claimag againat tha Unitsd States, wa
submit the following report and recommendation on the cluim of
Mr. Jack W, Ilxrbstreit, o retirad employa2a of the Department of
Commerce, to ba raliaved of Mability in the amount of 52, 330, 85,
which conatitutes thz full amount of ecmployez contributiona for the
Fadoeral 2mploycca Hzalth Benefits Frogram (FSHIIP), 5 U, 5. C,
§§ 8303, et £, (1970), ab amaended, for the puriod of tima he was
zlmployed'ﬁ a apacialized agency of th> Unjted Nationy (UN) based

Geneva,

The record shows that Mr. Hurbstreit was an employeo of the
Institute for 7' :lecommunication Sci;nce (11S), Depariment of
Conumercs, until August 27, 1988, At that time hs transforred to
a position in n gp2cialized apeney of the UN kased in Geneva, thae
International T zlecommunications Unfon (I'TU .

Erfectivs the pay poriod beginning November 5, 19886,
Mr. Hurbstrelt cancell:d his enrollinent under the FEHBD, after
carryipg the high option of the Service Banefit Flan since 1060,
Hz did so becausc he was compsilled to onroll in tho United Nations
European Offico ILO-ITU Hoalth Insurance Fund, Norcover, he
was not counscillad about the requirsinant to be enrolled under the
FEHBF during tho 5 years of sz2rvice immediataly preceding retire-
ment in ordar to be aligiblz to continuz enrollm:nt after retirement,
On Gctober 7, 1974, Mr. Herbstreit resumed employmeant with tha
Department of Commoerce and reenrollzd in the Service Senefit Flan
from Octobar 13, 1974, until hiy rotirement on Merch 28, 19175,
Upon his retiremant Mr, Herbstroit's coverage in FEHBF was
cancelled by the Civil Service Commission (CSC) becauye the law
(5 U.S.C, § 8Y905(b)(1)(A)) requires that an annultant be enrolicd
in FEHBP for b years immediately prior to retiremunt,

Subsequuently, the CSC changed {ts position and allowed
Mr. H:rbstreit to continue covarag: as an annuitant in FEHEP fox
the following reasons. Mr, lLerbsirzit had originally canc:lled his
FEHBP coverage when hz transferred to the 1'1'U becausa it was
" compulgory that he be coverad under the Unitad Natiors Suropean
Office ILO-I1TU I[J:alth Insurance ffund. Moreover, the CSC found
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that the D >partment of Commercoe did not prop:riy udvise

Mr, H:rbotr:it at ths time he dropped the FESHEFP covarag: on
transfer to th: 11U that th2re was a requir:m-:nt that hz b: :n-
roll:d undcr the FZHEP during the § yrara of sorvica fimm ~diat2ly
praceding retiremant in order that bs be 2ligibls to continu: his
carollment aft2r rotiramaut,. Th2 Commission found:

"¢ & # P.xticularly in vicw of thz fact that h>
continuxd to pay his Fnderal life insurance
premiums and rotirament contributions during
his assignmeont with the Intzrnational 1'elccome
munications, wa belisvo that if h: had bren
propzrly counns>llad h2 would havs conumrd to
pay his health banafits pramiums, "

Accordingly, the Commission ordopad that My, Herbstreit's
Novembeaer 11, 1965, cancclintion of his F .JHLP >nrollmant b void.:d
and that he b allowed to continu: his h:alth b.ncfits enrollmant into
ratiremonte Th: Commiusion, howoever, {21t that th: Iaw roguirad
that Mr. lierbstreit pay his share of th: cost of ['..HHBP cov.:rage for
the period from Novembor 11, 1963, through Uctober 12, 1074, as
l!h‘. had actually had such coveray:, {r, Herbstrait then askoxd us
to waivz the requir-moent of his payment of th s« pramiums roetro-
spactively found due., Th: Departmeoent of Commorce, in consid>ring
the cquities of th: casz, has coacurr:d in and expr:sscd full support
for Mr. Herbstreit's roquast.

In our d:ccisfon dated today, B-188058, w2 have hald that wo
have no authority to ralieve Mr, Ilerbstrait of his ind. btidness un-
der 5 Us5.C, § 6534 concerning tha walvor of claims of the United
States apgainst porsons arising out of erronzous payme=nta of pay or
allowancess, Mr, Herbstreit was an amploy:e of a UN organization
and not of the F d-ral Governmeant during th2 pariod involvad,
Thapefore, wven if he had been propurly couns=lod in 18968 coacarn~
ing his h2alth bonefits and he had elceted to continu: paying th.: pree
mivms for the pariod of ncn=Fead xral smiploym-=nt in ord :r to qualify
him for continuation of thz healtl ben :fits into retirement at some
lat=r dat», such paymunts would not havz com: {rom any Fad:ral
salary either by dircct withholding or otharwisc, alnce sli:re was no
pay du2 from th: Fadcral Governmeont, if Mr. Herbstrzit had con-
tinu:d coverang: under the IFiZIIBP, payment of th2 premium would
have been from his own parsonal fuuda and not from appropriatad
funds, Accordingly, we cannot walve Mr, Herbstreit's ind:btodncas,

‘2-
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Tho rzsult of tho apova action 1a that Mr, Horbstr:it must pay tho
United States an anount totaling $2, 630.85 in ord2r to continuy
coverage undar the FEUDBP,

W=z notz, howevar, that the CSC bas found that th> Department
of Commorca was at fault in not prop:rly advising Mr. Herbstrzit
and that AMr. H. rbstroit did not know that h: should havs retained
FIHBF cov:rage, und this lack of knowlcdge was not hia fault,
Mor:zovar, Lir, Horbotreit has not reezived any bencfits from the
FIZHBP covarag: for widch ha must now pay th: promiums. In
oth:r wordn, Mre. H:rbotirzit is now faced with paying pramiums
for I':2HBP coverags for &n 8-year pariod during which h: could not
and did not tak: advantage of th: bonelita conferrad by such covarage,

In addition, w2 point out that Mr. H-rbatr2it's employment by
the ITU was sanctioncd by th: United Stat2s Governmont. In fact,
rocognizing th» dasirabllity of his scrvice with the ITU, Congress
enactzd 'rivate Low 21-166, 2pprovzd september 26, 1970, for
th2 purpoa: of 2xtuvnding righte and cntitlemaonts confarroed on
Mr, Hoarbstreit by virlu: of subchapter 1V of chapter 35, title 5,
United Stetes Code, for a neriod in oxceas of that stated in tha
aforagaid oubchaptar, The above-citzd law, however, doas not
romaedy th? unfortunate situation i{n which Mr. Hoerbsetrelt now flnds

hima-lf,

Considoring all of the abovy, wa consid::xr that coll2ction action
againgt ilr. Horbstrcit would b2 against 2quity and goud conscionce
arx! not in the beot futorcsts of the United States, liowever, as noted
above, this Offic> is procluded fromm ucuing its walver authority undar
5 U,8.C. § 5584,

The Act of &pril 10, 1028, 43 Stat, 413, 31 U, S.C. § 238, pro-
vid <8, howav:r, for th: submission to th: Congr:se by thls Offic.o
of thos: clainms against the Unil.d States which may not bs lawfully
adjusted by an apnmprlutlon thexretofors mad2 but which are detor-
mined to contain "such cl 'm.nts ot lagal lability or cquity as to ba
deserving of the coasid ratlon of th2 Congrass.’ W2 balizve the
claim of Mr. Herbstrzit containe such clom:nis of legal lability and
cquity as to deserva the consid sration of Congr:88, and w= rzcom-
ra2ad that ho be rolisvaed from liability te pay the aum of §2, 830,85
for FZHBP premiums o the period Movember 5, 195G, through
October 12, 1974, and that the Congress approoriate such amount
for paymeoent into FEHBP on behalf of Mr, Herbstrait,
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If tha Congresa ehould concur il our recommendation in this case,
our oplidon is that vnactment of a ntatut: in substantially the followiag
languag: will accomplich th: relicf recommended,

“Be it cnacted by th» Sanat-: pad Hous: of
Reproconuiuaves or ta > Lattod o tal. 6 ot somervica in
oner +s3 ase ammbl-d, Lhats () Jiuck we licrbuir:it,
= rotirid cmiploy > of the Institutz for T2l:commu-
nication Scicncw, Oifice of Tel2communications,
Departmant of Commerce, is her:by reilcved of
Mability to th: Uniizd States in the swn of $., 830, 85,
repraganiing promiums to the Faderal Zmployses
Health LBen:fita Flan for th: pariod Novembar 5, 1086,
through Octobz2x 12, 1474, In theo awdit and suettlment
of the accounta of any cortifying or digburring olficer
of the Unitad Statos, credit shall ba given for the
anount for which Hability is rell:vzd by this Act,

"(b) Thar: is appropriat>d out of monzy in th-
Traasury net oth2rwisa appronristed th: ~um of
$4,0630.85 for paymunt into th. F.d:ral Pmploycas
Hzalth I n={its Fwud to covar Mr. Herbstreit's liability
for th: aforzsaid pr:miums, '

R.F. {ELLLR

" by e COmptroller Ganeral
of the Unit:d 5tat:a





