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HE COMPTROLLER GENERAL
OF THE UNITED 8TATES
w

HEBHINGTON, D.EC. 20848

DECISION

FILE: B-190365
MATTER OF:

DATE: ¥etrusry 1, 1978

Security Systems, Inc.

DIGEST:

GAO has no jurisdiction to review denial
hy agency of claim for extraordinary con-
tri~wtual relief under Public Law B5-804
regquested by contractor who contends that
he was misled by agency personnel into
believing that Service Contract Act

v"ge rates did not apply to its guard
service contracts. There wer: no other
gtounds for relief since solicitation con-
tained vzlid Service Cuntract Act wage
determinacion and clearly indicated 'that
act waz applicable. Moreover, Government
is not responsible, in absence of statutory
provision., for malfeasance, misfeasance,
negligence or omission of duty of its
agents or employees.

By letter dited December 5, 1977, counsel for
Security Systems, Inc. (SS1), redquested our Office to
review' a denial by the Corps of Engineers of a claim by
58I under Public La.s 85--804,

According to SSI's counsel, the claim arose as
a result of the following chain of events. SSI
entered into a contract with the Corps of Englneers,
Buffalo District Offxce, to provide guard services
at the Corps of Engineers Civil Works facilities in
Cleveland, Ohio, for the period July 1, 1875, to
Jiine .30, 1976. This contract was extended for a
period of 3 months through September 30, 1976. A
second contract was entered into for the period
October 1, 1976, to September 30, 1977. Due to a
misunderstanding concerning the applicability of the
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Service Contract Act, 41 U.5.C. § 35], et seq. (1970},
SSI paid its employees the rate prescribed by the Fair
Labor Standards Act, 29 U.S.C. §§ 201-219 (1970), rather
than che higher rate prescribed by the Service Con-
tract Act. SSI contends that the reason it did not

pay the Service Contract Act wage rate was that it

had asked Corps of Engineers personnel whether the
Service Contract Act appiied to the above contracts

and had been led to believe that it did not.

On February 8, 1977, the United States Depariument
of Labor informed SSI that it was in violation of the
Service Contract Act and owed itse employees $15,563.58,
the difference between the wages actually paid and the
rates called for under the Service Contract Act.

This amount covered the period from the beginning of
the first contract, July 1, 1975, to December 31,
1976. By letter of Febraary 28, 1977, SSI requested
extraordinary contractual relxef under Public Law
85-804, allegxng that the Gnovernment's erroneous
advice caused its loss. The reguest was subsequently
denied by the Corps.

while SSI contends_ that it was misled by the
Corps of Eng1neers personnel into bellev1ng that the
Service Contract Act did not apply to its (SSI's) con-
tracts, the record does not clearly establish how
this was accomplished. SSI states that the bid forms
referred to certain minimum wages under the Service
Contract Act, but when inquiry was made of the Corps
of Engineers, SSI was advised that this reference
was for information only, applying only to wages of
employees hired directly by the Government. SSI
refers to page 13 of the solicitation. to the section
which requires that every contract covered by the
Service Contract Act contain a statement of rates
that would be paid by the Federal agency to the vari-
nus classes of service employees if 5 U.S.C. § 5341
(1970) were applicable to them. Section 5341 applies to
Federal Wage Board employees and quards are not Wage
Board employees. This section 2f the solicitatinn
is for information only. Page 22 of the solicitatcion
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\ncorporated Wage Determination No, 67-11ll1l. SSI con-
tends that inquiries were m2de of the Corps of Engineers
vegarding the significance of the page 22 Departmenc

of Labor Register of Wage Determinations and that the
response by the Corps of Engineers personnel was con-
sistent with SS1's interpretation that the refer:snce

was for information only and that the wages and benefits
listed applied only to Government employees working in
comparable positions.

The Corps of Engineers gave as one basis for
the denial of S55I's request for extraordinary con-
tractual reljef the fact that SSI had not shown
that its activities were in Any way connéicred with
National Defense requirenanta, thereby not activating
the relief provisions of Public Law §5-804. Addl-
tionally, the Corps pointed out in its Memorandum of
Decision that, the golicitations for the subject
contracts contained 1dent1cal clauses referencing the
contractor's obligations inde: the Serv1ce Contract
Act and that each clause advised that inquirles
regarding that sectien be &ddressed to the Department
of Labor. While $SI misunderstood the requirements
of these instructions, believing compliance with the
Act wes not necessiary, there is no indication that
inquiries were made to the Department of Labor. There-
fore, the Corps ¢f Engineers concluded that SSI had
nct shown that specific Government action caused any
loss to SSI but that SSI had. failed to contact the
proper authorities as instructed in the solicitation,
in order to verify its interpretation, and that this
failure was the basis for S8SI1's misunderstanding of
the solicitation reguirements.

Concerning SSI's request that our Office review
the Corps of Engineers denial of SSI's claim under
Public Law 85-804, we have held that denials of claims
by Government agencies under that statute are not
nubject to review by our Office 80 far as entitlement
to the relief authorized by the statute is concerned.
fice Edfield Research, Inc., B-185709, June 28, 1976,
76-1"CPD 413, and cases cited therein. Therefore,
we have no jurisdiction to review the denial of the
¢laim under the above statute.
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Concerning aany other grounds for relief, it appears
from the record that the solicitation contained a valid
Service Contract Act wage determination and clearly
indicated that the Service Contract Act was applicable
to the contracts in question. Regarding SSI's conten-
tion *hat certain Corps of Engineers personnel led it to
believe that the Service Contract Act was not applicable
to these particular contracts, aside from the fact thet
8SI should have requested clarification from the Depa! tment
of Labor and failed to do so, it is well aettled that''in
the absence of specific statutory provision, the Govetrn-
nent is not responsible for the malfeasance, misfeasance,
negligence or oinission of duty of its agents o; employees.
National Ambulance Co., Inc., 55 Comp. Gen. 597 (1975),

75-2 CFD 413,

For the foregoing reasons, we find the denial of
881's claim by the Corps of Engineere to have been

proper.
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Deputy  Comptroller General
of the United States






