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DIGEBT: 1. The po6itions of General Counsel, Inspector
General, and Assistant Secretaries, estab-
lished by the Department of Energy Or-
ganization Act, Pub. L. No. 95-91, require
Presidential nomination and Senate confir-
mation. Section 902 of the Act authorizes
the President to make interim appointments
nf officers previously confirmed by the Senate.
Four of the five interim appointees serving
in such positions had not been previously
confirmed by the Senate. Hence, they were
improperly appointed.

2. Although Vacancies Act, 5 U. 3.C., SS 3345-49.
which was intended to preclude extended filling
of office 'subject to Senate confirmation without
submission uf nomination to Senate, applies to
"executive departments" which includes Depart-
ment of Energy, Act does riot apply to the named
positions because these Positions have never
been filWed and therefore have not been vacated
as cot Lteniplated by the Act.

3. Validity of decisions made byrfour acting
officials of the Department of Enorgy during
period they were not authorized to hold posi-
tions could be challenged. Secretary is advised
to consider ratifying those decisions.

By congressional request, the General Accounting Office has
been asked for a legal opinion as to the eligibility of the following
persons to continue to serve in an acting capacity at the Depart-
ment of Energy, in positions that require confirmation by the
Senate:
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Eric J. Fygi Acting General Counsel

Joseph Seltzer Acting Inspector General

Donald A. Beattie Acting Assistant Secretary for
Conservation and Soler
Applications

Donald M. Kerr Acting Assistant Secretary for
Defense Programs

James L. Uiverman Acting Assistant Secretary for
Environment

The following information has been provided our Office by the
Department of Energy concern-yg the officers presently serving
in acting capacities. Mr. Fygi was appointed Acting General
Counsel by the Secretary on Septembert28. 1977. effectivi
October 1, 1977. On September 30, 1977, Mr. Fygi waefserving
as the Deputy General Couus el, a position not requiring Senate
confirmation. Mr. Fygi hms never been confirmed by the Senate
to serve in any capacity. On September 23. 1977. Mr. Lynn R.
Coleman was nominated by the President to serve as General
Counsel. The nomination of Mr. Coleman was returned when the
Senate adjourned and resubmitted to the Senate on January 26,
1978. Mr. Coleman was confirmed by the Senate on May 9. 1978.

Mr. Joseph Seltzer was appointed Acting Lnapector General
effective October 15, 1977. by William S. Heffelfinger, Director
of Administration, acting on behalf of the Secretary. Mr. S6ltzer
baa never been confirmed, by the Senate to serve in any capacity.
On April 19. 1978. Mr. J. Kenneth Mansfield was nominated by
the President to serve as Inspector General, and was confirmed
by the Senate on May 3. 1978.

On September 28. 1977. the Secretary appointed Mr. Donald A.
Beattie to serve as Acting Asiistant.Secretary for Conservation
and Solar-Applications, effective October 1, 1977. At the time of
his appointment, Mr. Beittie was serving both as Deputy Assis-
tant Adminhistrator and A cting Assistant Administrator for Solar.
Geothermal, and Advanced Energy Systems. Energy Research
and Development Administration. Mr. Beattie has never been
confirmed by the Senate to serve in any capacity. On January 25.
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1978, the President nominated Mo. Omi Walden to serve as the
Assistant Secretary for Conservation and Solar Applications.

On December 29, 1977, Mr. Heffolfinger, acting on behalf of
the Secretary, appoirted Mr. Donald M. Kerr to serve as Acting
Assistant Secretary for Defense Programs, effective January 1,
1978. At the time of his appointment Mr. Kerr was serving as
Deputy Assistant Secretary for Researcb, Defense Programs,
and continues to concurrently serve in that position. Mr. Kerr
bas never been confirmed by the Senate to serve in any capacity.
No nomination has been submitted for this position.

Mr. James L. Liverman was appointed by the President on
September 30, 1977, to serve as ActingAssistant Secretary fnr
tho Environment, effective October 1, 1977. On September au,
1977, Mr. Liverman was serving as the Assis'tant Administrator
for Environment and Safety. Energy Research and Development
AdiministrJtion (ERDA), a position for which Mr. Liverman
received Senate confirmat'on. No nomination has been submitted
for this position.

The position of General Counsel was established by section
202(b) of the Department of Energy Organization Act of 1977,
approved August 4. 1977, Pub. L. No. 95-91, 91 Stat. 565. 569
(42 U. S. C. S 7132(b)). This section provides,

"(b) There shall be in the De'artment***
a General Counsel, who shall:be appointed by the
President, by and with the advice and consent of
the Senate, and who shall perform such functions
and duties as the Secretary shallprescribe. 4 **
(T[he General Counsel shall be compensated at
the rate provided for level IV of the Executive
Schedule under nection 5315 of Title 5. "

The position of Inspector General was established by section
208(a)() of the Act, 42 U.S.C. S 7138(a)(1), as follows:

"(a)(l) There shall be within the Department
an Office of Inspector General to be headed by an
Inspector General, who shall be appointed by the
President. oy and with the advice and consent of
the Senate, solely on the basis of integrity and
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demonstrated ability and without regard to
political affiliation. The Inspector General shall
report to. and be under the general supervision of,
the Secretary or, to the extent such authority is
delegated. the Deputy Secretary, but shall. not be
under the control of, or subject to supervision by,
any other officer of the Department. II

Under section 203(a) of the Act, 42 U. S. C. 5 7133(a).
Congress provided for eight Assistant Secretaries as follows:

"(a) There shall be in the Department eight
Assistant Secretaries, each of whom shall be ap-
pointed by the President, by and with the advice
and consent of the Senate; who shall'be compen-
sated at the rete provided for at level IV of the
Executive Schedule under section 5315 of Title Sz
and whr shall perform, in accordance with appli-
cable law, such of the functions transfditred or
delegated to, or vested in, the Secretary as he
'shall prescribe in accordance with the provisions
of this chapter. *O *"

Congress made special provision for interim appointments
to be made when officer3 required by the Act to be appointed and
confirmed by the Senate bad not, on the effective date of the Act,
completed the nomination and confirmation process. The require-
ments for the designation of interim appointments are established
by section 902 of the Act, 42 U. S. C. S 7342, as follows:

"In the event that one or more officers
required by this chapter to be appointed by and
with the advice and consent of the Senate shall
not have entered upon office on the effective date
of this chapter, the President may designate any
officer, whose appointment was required to be
made, by and with the advice and consent o the
Senate, and who was such an off icer immediately
prior to the effective datfeo-tthe chapter, to act.
In such office until the office is filled as provided
in this chapter. While so acting such persons shall
receive compensation at the rates provided by this
chapter for the respective offices in which they act.
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First, it can be seen by the clear terms of the above-quoted
sections of the Act that all five officers under consideration here
are required to be appointed by the President by and with the
advice and consent of the Senate. Further, the record indicates
that none of the five officers have been so nominated and con-
firmed. Therefore, the provisions for interim appointments
found In section 902 of the Act, set forth above, which provides
ftOr designating officers to serve until nomination and confirmation
has taken place, are for consideration. That section authorizes
the President to make an interim appointment of any officer of the
Governmeriz who, immediately prior to the effective date of the
Act (October 1. 1977). was serving wit' Senate confirmation.

Consequently, in the absence of appointments made by the
President in compliance with the various appointment provisions
enumerated above or by use of the interim appointments provi-
sions discussed above, only the Secretary himself, in whom. by
statute, all of the sigencies functions are vested until delegated,
may perform the duties of the interloping officers. Sections 201,
203(a): 42 U.S.C. Sf 7131. 7133(a).

The'record indicates that Mr. Liverman was appointed by
the President to serve as Acting Assistant Secretary and at the
tntm of his appointment was serving as an Assistant Administrator,
ERDA. with Senate confirmation. Therefore, in view of the pro-
visions cf section 902 of the Act, in our opinion there Is no legal
objection to any service b3y Mr. Liverman as Aciting Assistant
Secretary. Howeyer, none of the other four officers under
review have been appointed in accordance wfth the requirements
referred to in section 902 for interim appointments. We, there-
fare, conclude that Messrs. Fygi. Seltzer, Beattie, and Kerr,
have not been legally appointed. Thus, there has been no legal
authority for any of them to perform the duties of the respective
offices.

Since there Is no legal authoiityfor Messrs. Fygi, Seltzer,
Beattie, and Kerr to occupy the positions of Acting General Coun-
sel, Acting Inspector General, and tActing Assistant Secretaries,
respectively, in the absence of conipliance with section 902 of the
Act, the validity of their actions in their acting capacitIes could be
challenged. Therefore, we recommend that the Secretary give
consideration to ratifying such actions. See 56 Comp. Gen. 761
(1977).
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We have also been requested to discuss the applicabllit; of
5 U. S. C. S 3348 to the subject tenaporary appointments at the
Department of Energy. Sectiona 3345, 3346. and 3347 of title 5,
United States Code, provide methods for the temporary filling of
vacancies created by the death. resignation, sickness or absence
of the head of an executive or sltlxitary department, or the head
of a bureau thereof whose appointmnent is not vested in the head
of the department. Section 3349 of title 5 makes the xnethods
described irz the preceding sections the sole means for filling
the vacancies described therein, except in the case of a vacancy
occurring during a recess of tie Senate. Section 3348 of title 5,
United States Code, imposes a 30-day limit on temporary ap-
pointments under sections 3345. 3346, and 3347 for positions
which are subject to Presidential appointment and Senate
confirmation.

All of the cited sections are derived frtnr1 the Act of Ju3W 2S.
18685 ch. 227, 15 Stat. 168i hereinafter refeired to as the'
Vacancies Act. The legislative historyjof the Act tnakes it clear
that the provisions now c6dified as sections 3345 through 3349 of
title 5 were intended to preclude unreas6nable delays in submitting
nominations for offices in executive d6partriints subject to Senate
confirmation. See, e.g.. 39 Congressional 'Globe 1163. 1164
(February 14. 1868). The executive departments have been defined
to Include the Department of Erergy. 5 U.S. C. 101 (1977). The
Vacancies Act, by its termst clearly contemnplates the vacating of
an office by the person occupying the position as a condition prece-
dent for the application of its provisions. Since none of the five
offices discussed above were previously occupied. it would appear
that the Vacancies Act would have no application.

We believe that the Congress, in providing for interim
appointments. may have been mtotivated by a recognition that no
provision of law would otherwise allow for anyone to occupyj the
positions in question without the advice and consent of the Senate.
The interim ap'pintments provision is siinilar to the Vacancies
Act in that it allows the President to appoint any officer of an
executive department serving with Senate confirrnmtibn to serve
as an officer of the Department of Energy in a position requiring
Senate confirmation. One significant distinction between the
Vacancies Act and the interim appointments provision is the
absence of any time limit on the service of an interim appointee
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under section 902, whereas an officer directed by the President
uwder the Vacancies Act to perform the duties of a vacant office
would be limited to SO days.

Since our decision contains a recommendation for corrective
action, we have furnished a copy to the congressional committees
referencel in section 236-of the Legislative Reorganization Act
of 1970, 31 U.S. C. 1170 (1970). which requires the submission
of written statements by the agency to the Committees on Govern-
ment Operations, Governmental Affairs, :Pd Appropriatioas
concerning the action taken with respect to our recommendation.

Aetig ComptrollGenelral
of the United States
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