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DIGEST: 1, The positions of General Counsel, Inspector
! General, and Agsistant Secrataries, estab-
: lished by the Department of Enexrgy Or-
ganization Act, Pub, L. No. 85-9], require
Presidential nomination and Senate confir-
l mation. Section 802 of the Act authorizes
the President to make interim appointments
l nf officers previously confirmed by the Senate,
Four of the five interim appointees serving
in such positions had not been previously
' confirmed by the Senate., Hence, they were

f improperly sppointed.

; 2. Although Vacancies Act, 5 U.5.C. §§ 3345-49,
| which was intended to preclide extended filling
' of office subject to Senate confirmation withont
nubxmsmon of nommation to Senate, applies to
exet.utxve departments" which includes Depart-
ment of Energy, Act does not apply to the named
positions because these vositions have never
been filied and therefore have not been vacated
as conteniplated by the Act.

3. Validity of decisions 'rﬁna.de'tby four acting
officials of the Department of Encrgy during
period they were not authnrized to hold pora-
tions could be challenged. Secretary is advised
to conaider ratifying those decisions,

By congressional request, the General Accounting Office has
becn asked for a legal opinion as to the eligibility of the following
persgons to continue to serve in an acting capacity at the Depart-
ment of Energy, in positions that require confirmation by the

Senate:
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Eric J. Fygi Acting General Counsel

Joseph Seltzer Acting Ingpector Guneral

Dcnald A. Beattie Acting Assistant Secretary for
Conservation and Solar
Applications

Donald M. Kerr Acting Assistant Secretary for

Defunse Programs

James L. Liverman  Acting Assistant Secretary for
Environmant

The Iollowing informatioz: has been provided our Office by the
Depariment of Eaergy concérsning the officers presently serving
in acting capacities, Mr, Fygi was a ppointed Acting General
Covnsel by the Secretary on September 28, 1877, effentivn
October 1, 1977. On September 30, 1977, Mr, Fygi was' .Berving
as the Deputy General Couusel, J4 position not requiring Senate
confirmation. Mx. Fygi has never been confirmed by the Senate
to serve in any capacity. On September 23, 1977, Mr. Lynn R.
Coleman was nominated by the President to serve as General
Counsel. The nomination of Mr. Coleman was returned when the
Senate adjourned and resubmitted tc the Senate on January 26,
1878, Mr, Coleman was confirmed by the Senate on May 8, 1878,

Mr, Joseph Seltzor was appointed Acting‘inspector General
effective October 15, 1977, by William S, Heffelfinger, Director
of Administration, actmg on behalf of the Secretary. Mr. Seitzer
bas never been confirmed by the Senate to serve in any capacity.
On April'19, 1978, Mr, J. Kenneth Mansfield was nominatec by
the President to serve as Inspecior General, and was confirmed
by the Senate on May 3, 1878.

On September 28, 1877, the Secretary appointed Mr. Donald A.
Beattie to serve as Acting Agsistant Secretary for Conservation
and Solar:Applications, effective October 1, 1877, At the time of
his appomtment Mr. Besttie was serving both as Deputy Apsis-
tant Administrator and Acting Assistant Administrator for Solar,
Geothermal, and Advanced Energy Systems, Energy Research
and Develocpment Administration. Mr. Beattie hag never been
confirmed by the Senate to serve in any capacity. On January 25,
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1878, the President nominated Ms, Omi Walden t.o serve as the
Asnistant Secretary for Conservation and Solar Applications.

On December 28, 1977, Mr. Heffelfinger, acting on behalf of
the Secretary, appoirted Mr. Donald M. Kerr to serve as Acting
Assistant Secretary for Defense Programa, effective January 1,
1878. At the tite of his appointment Mr. Kerr was serving as
Deputy Assiatant Secretary for Research, Defense Programs,
and continues to concurrently serve in that position., Mr. Kerr
bhas never been confirmed by the Senate to serve in any capacity.
No nomination has been submitted for this position,

My, James L. Liverman was appcinted by the President on
September 30, 1977, to serve as Acting Aasistant Secretary fnr
ths Environment, effective QOctober 1, 1877, Oa Séptember asu,
1877, Mr. Liverman was3 serving as the Agsistant Administrator
for Environment.and Safeiy, Energy Rese..rch and Development
Administrition (FRDA), a position for which Mr. Liverman
received Senate confirmation, No nowinaticn has been submitted
for this position.

. The position of General Counsel was established by section
402(b) of the Department of Energy Organization Act of 1977,
approved August 4, 1977, Pub. L. No. 85-81, 91 Stat. 565, 569
(42 U, S,C. § 7132(b}}). 'This section provides:

"(b) There shall be in the Department * # %
‘a General Counse], who shall:be appuinted by the
President, by and with the advice and consent of
the Senate, and who shall perform such functions
and duties as the Secretary shall prescribe, * * *
(T]he General Counsel shall be compensated at
the rate provided for level IV of the Executive
Schedule under oection 5315 of Title 5."

The position of Inspector General was established by section
208(a)()) of the Act, 42 U.5.C. § 7138(a)(1), as follows:

. "(8)(1) There shall be within the Department
an Office of Inspector General to be headed by an
Ingpector General, who shall be appointed by the
President, by and with the advice and consent of
the Senate, solely on the basis of integrity and
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demonstrated ability and without regard to
political affiliation. The Inspector General shall
report to, and be under the general supervision of,
the Secretary or, to the extent such authority is
delegated, the Deputy Secretary, but shall not be
under the control of, or subject to supemnion by,
any other officer of the Department, "

Under section 203(a) of the Act, 42 U.S.C. § 7133(a)},
Congress provided for ejght Agsistant Secretaries as follows:

“(a) There shall be in the Department eight
Assistant Secretsries, each of whom shall be ap-~
pointed by the President, by and with the advice
and congent of the Senate; who shall’'be compen~
sated at the rate provided for at level IV of the
Executive Schedule under section 5315 of Title 5;
and whr shall perform, in accordance with appli-
cable law, such of the functions transfeired or
delegated to, or vested in, the Secretary as he
shall prescribe in accordance with the provisions
of this chapter, * * %"

Congress made special provision for interim appointments
to be made when officer3s required by the Act to be appointed and
confirmed by the Senate had not, on the effective date of the Act,
completed the noming- ion and confirmation process. The require-
ments for the designation of interim appointments are established
by section 802 of the Act, 42 U.S8.C. § 7342, as follows:

“In the event that dne or more officers
required by this chapter to be appointed by and
with the advice and consent of the Senate shall
not have eutered upon office on the effective date
of this chapter, the Président may designate any
officer, whose appointment was required to be
made, by and with the a.dvxce and consent of the
Senate, and who was sur.h an officer immediately
prior to the effective date ol ihe chapter, to act
in such office until the office is filled as provided
in this chapter. While so acting such persons shall
receive compensation at the rates provided by this
chapter for the respective offices in which they act.'
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Firat, it can be seen by the clear terms of the above-quoted
sections of the Act that all five officers under consideration here
are required to be appointed by the President by and with the
advice and consent of the Senkte. Furthar, the record indicates
that none of the five officers have been so nominated and con-
firmed. Therefore, the provisions for interim appointments
found in section 902 of the Act, set forth above, which provides
fur designating officers to serve until nomination and confirmation

- bas taken place, are for consideration. That section authorizes

the President to make an interim appointment of any officer of the
Governmer.. who, immediately prior to the effective date of the
Act (October 1, 1977), was serving wit™ Senate confirmation.

Conaequently. in the absence of appointments made by the
President in compliance with the various appointment provisions
enumerated above or by use of the interim appointments provi-
sions discussed above, only the Secretary himself, in whom, by
utatute, ail of the sgencies' functions are vested until delegated,
may perform the duties of the interloping officers, Sections 201,
203(a); 42 U, S.C. §¢ 7131, 7133(a).

The record indicates that Mr. Liverman was appointad by
the President to serve as Acting Assistant Secretary and at the
time of his appointment was serving as an Assistant Administrator,
ERDA, with Senate confirmation. THherefore, in view of the pro-
visions cf section 902 of the Act, in our opinion there is no legal
objection vo any service 2y Mr. Liverman as Acting Agsistant
Secretary. However, none of the other four officers under
review have been appointed in accordance with the requirements
referred to in section 802 for interim appointinents, We, there-
fcre, conclude that Messrs. Fygi, Seltzer, Beattie, and Kerr,
have not been legally appointed, Thus, there has been no legal
mrxfthority for any of them to perform the duties of the respective
offices,

Since theve is no legal authority for Messrs. Fygi, Szltzer,
Beattie, and Kerr to occupy the positions of Acting General Coun-
8el, Acting Inspector General, and'Acting Assistant Secretaries,
respectively, in the absence of compliance with section 902 of the
Act, the validity of their actions in their acting capacit:es could be
challenged. Therefore, we recommend that the Secretary give
c(:onui)deration to ratifying such actions. See 66 Comp. Gen. 761

1977).
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We have also been requested to discuss the nppuclbilit 7 of
5 U.S,C. § 3348 to the subject temporary appointments at the
Department of Energy. Sections 3345, 3348, and 3347 of title 5,
United States Code, provile method® for tha temporary filling of
vacancies created by the death, resignation, sickness or absence
of the head of an executive or military department, or the head
of a bureau thereof whose appointment is not vested in the head
of the department, Section 3340 of title 5 makes the methods
described ir the preceding sections the sole means for filling
the vacancies described thexrein, except in the case of a vacancy
orccurring during a recess of the Senate, -Section 3348 of title 5,
United States Code, imposesa 30-day limit on temporary ap-
pointments under gections 3345, 3346, and 3347 for poaitions
which are subject to Presid ential appomtment and Senate
confirmation.

All of the cited sectiohs are derived froni 1he Act of Juiv 283,
18488, ch, 227, 15 Stat. 168, hereinafter referred to as the,
Vacancies Act. The legzsla.tive history of the Act makes it clear
that the provisions now codified ag sections 3345 through 3349 of
title 5 were intended to preclude unreasonable delays in submitting
nominations for offices in executive departmentu subject to Senate
confirmation, See, e,g., 39 Congressional Globe 1163, 1i84
(February 14, 1868). The executive departments have been defined
to include the Department of Entergy. 5U,S8.C. § 101 (1977). The
Vacancies Act, by its terms, clearly contemplates the vacating of
an office by the person occupying the position as a condition prece-
dent for the application of its provisions. Since none of the five
offices discusaed above were previously occupied, it would appear
that the Vacancies Act would have no application.

We believe that the Congress, in providmg for interim
appointments, may have been muotivated by a recognition that no
provision of law would other-wise aliow for anyone to occupy the
poaitions in question without the advice and consent of the Senate.
The interim appointments:provision is simjlar to the Vacancies
Act in that it allows the President to appoint any ofﬁcer of an
executive department serving with Senate confirma'tion to serve
as an officer of the Department of Energy in a. position requiring
Senate confirmation. One significant distinction between the
Vacancies Act and the interim Appointments provision is the

absence of any time limit on the service of an interim appointee °
!
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under section 902, whereas an officer directed by the President
und 3r the Vacancie2 Act to perform the duties of a vacant office
would be limited to 50 days,

Since our decision contains 2 recozamendation for corrective
action, we have furnished a copy to the congressional committees
referenced in sectioi: 238 of the Legislative Reorganization Act
of 1670, 31 U.8.C. § 11768 (1970), which requires the submission
of written statements by the agency to the Committees on Govern-
ment Operations, Governmental Affairs, =and Appropriatioas
concerning the action taken with respect to our recommendation,

Acting Comptro General
of the United States






