-1 i J “;

b. Bhooe

41y
. THE COMETROLLEA n-u-nm.
BPRECISON OF YME UNITED rrAr:-
° WABRBHMINGTON, D.C. f NN N |
FiLrz: B-1917..3 PATE: Key 22, 1978

MATTEFR OF:Sohn L. Swigqert, Jr. -- Lump~sum Pa,mant
for Annuval Leave :

DIGEST: 1, NASA eaployee wen: i leave without pay (LWOP)
in order tc accept position with Congressional
committee. Employee later resigned from NASA
and bhis right to lump-sum pavment for annual
leave accrues at date of separation rather than
date he was placed on LWOP.

2. NASA employee who vas on leave without pay (LWOP)
while employed by Congressional committee, later
resiqned f£rum NASA position without returning to
duty. Employee is not entitled to yith1n-grade
increaszes at JASA since nonpay;statuu under these
civroimstances does not con-tituto credjtable
service for purposes of withingrade increase,
See 5 C.P.R. § 531.404. In addition, employee's
pay rate at NASA may, not be adjusted upward
based on highest prpvxous rate rule, Employee

‘ did not undergoc position or appointment chanqe
' . which warrants consideratior. of highest orevious
rate, B8Sce 5 C.F.R. £ 531.203(c).

3. NASA employee who was on leave without pay (LWOP)
from 1973 to 1977 while employed by rongressxonal
committee, later resigned from NASA. Employee's
annual leave balance in excess of 240 hours at
end ot leave year 1973 is forfeited under

i , 5 0.5.C. § 6304(a) (1976) ard remainder would

. be paid in lump-sum upon separation. Sick

leave balance would he available for reciedit

if employee iz reemploved within 3 years from

date of sepatation. 5 C.F.R. § 630.502.

4. NASA emoloyee, who was on leave without ‘pay (LWOP)
. for ‘extended period while he was employed by
Congressional committee, resiqned from NASA
_ position but remained in Congressional position.
’ Lump-sum payment for annual leave accrued in
. NASA poegition does not violate limitation
: on dual compensation since lump-sum payment
is considered pay for taxation purposes only.

—————
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This action is in respense to the recuest for an advance
decision from Joyan F. Thomps=on, an authorized certifying
officer with the National Aernnautics and Space Adminis:ration
(NASA), reference BFP-6, concerning the computation of lurp-
sum payment for annual leave due Mr, John L. Swigert, Jr., a
former NASA employee.

The record indicates that effective April 29, 1973,
Mr. Swigert was placed.on leave without pay (LWOP) from his
‘position with NASA in order to accept a position as Executive
Director of the Committee on Science and Astronautics, U.S.
House of Representatives. Mr. Swidgert remained on LWOP from
his position with NASA until July 18, 1977, when he ¢esigned
without having returned to duty. Mr. Swicert later resigned
from his' position with the House Commxttee on August 31,
1977. NASA questions whether it ‘has correctly computed
Mr. Swigevt's lump-3aum p.yment for annual leave which the
agency pu#id on the hasis of 297 hour. of annual lzave at the
1973 sal:ry rate for grade GS-15, ateo?s Ir connection
with this computaticn, NASA gquestions wherher Mr, Swigert's
salary rate with NASA should be adjusted ir accordance with
the highest previous rate rule and whether the receip*
of a lump-csum payment for leave while Mr. Swigert was
still employed by the House Committee violzates the limitation
on dual compensation.

The authority for lump-sum payments of annual Zeave is
contained in S5 U.8.C. § 5551 (lY76) which provides, in
pertinent part, as follows:

*(a) An employee * * * yho is separated from the
mervice* * * is entitled to receive a lump-sum
payment for accumulated and current accrued annual
or vacation leave to which he is. entitled by
'tatute. The lump-sum payment shall equal the
pay the employee or. individual would have received
had he remained in the service until expiration

of the period of the annual or vacation leave.

The lump-sum payment is considered pay for
taxation purposes oaly."

We have long held that the employee's right to a lump-sum
nayment of annual leave accrues to the emplovee at the
time of geparation and that the payment is baced on the
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emdloyec s rights ac the time of seraration undec all

laws and regulations wnich w-.uld have affected his

compensation had he remaired in the service for the

period covered by the leave. 8z¢ 33 Comp. Gen. ns (1953);

and 26 id. 102 (1946). Therefore,. since Mr. Swigert remained on
LWOP until 1977, he wae not entitled to a lump-sum payment for
his annual leave until he resigned from his poaition with NASA
on July 18,,1977. His lump-sum leave payment should he computed
beginning July 19, 1977, rataer than the date chosen Ly NASA,

‘April 30, 1973.

In considering the computation cf Mr. Swigert's lump-aum
leave payment, NASA questions whether Mr. Swigert is entitled to
within-grade increases in his position at 'NASA while he was con
LWOP and was employed by the House Committee. The authority for
the granting of '‘periodic or within-grade increases is containeAd

in 5 U.S.C. § 5335 (1976) and 5,C.F.R. Part 531, Subpart D (1977).

In accordance with 'those prOVislons,\emplo;ees must complete
certain wiiting periods for advancement between step-rates
consxstinq of 52, 104, or 156 calendar wecks of “creditable
service.® See 5 C.F.R. § 531.403. However, nonpay ate‘.: ri..
more than 2, 4, or 6 workweeks does not constitute creu: LatrL€
service for the purposes of a within-grade .incraasge,, ex/ ==t
in situations involving & work-related injury, service C i
a national emrrgency. oc an .assignment to a State or locai
goverihment or, ‘other istitution under the provisions of 5 1.S.C.
5§ 3371-3376 '(1976). 8ce 5 C.F.R. § 531.404. Therefore, while
Mr. Swigert was or LWOP from his position with NASA he earnel
no creditable service for the purposes of a within~grade inc:ease.
However, we believe Mr, Swigert's salary rate would be adjusted
ir. accordance with the annual salary increases provided under
5 U.8.C. § 5332,

The‘aqency also questions whethnr Mr. Swigert's rate
of pay. ‘should be adiusted in accordance with the highest
previous rate rule and :based upon the htherfsalaxy rate
he received with the House Committee. The authority for
the highest previous rate rule is contained in 5 U.S.C.
§ 5334 (1976) and the implementing requlations contained
in 5 C.F.R. Part 531. Subpart B {(1977). Under those requ-
lations, when an employee is reemployed, transferred,
reassigned, promot 23, or demoted, the agency may pay
him at any rate of his grade which does not exceed his
highest previous rate. 5 C.F.PR. § 531.203(c). However,
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in the present case it does not apéaar'ﬁhqt Mr. Bwigert
underwent any.of the position or appointnent changes
listed above which would warrant conaidecration of the
highest previcus rate rule. Therefore, wu find no basis -
for adjustment of Mr. Swige.c's salary rute at WASA based
on the highest previous rate rule.

Wich ~egard to the amount of leave fo: which Mr. Swigert
should receive a lump-sum payment, we note that when
Mr. Ewigert wis placed on LWOP in 1973 he had 297 hours
of annual leave ;%9 his credit. While Mr. Swigert was
on LWOP, he earnad no leave in his pogition at NASA,
See 5 C.P.R. §630.208. Eovever, under the provisions
of 5 U.5.C. § 6304(a) {1976), any leave in excess of 240
hcurr at the end of leave year 1973 would be forfeited,
and such forfeited leave does nct appear to be restorable
under the provisions of 5 U.5.C. § 6304(d)(1) (1976).
Thus, Mr. Swigert's lump-sum payment for annual leave
should be computed on the basis of 240 hours of annual
leave. Mr. Swigert's sick leave balance of 713 hours
would be available for recredit if 1e i5 reemployed within
3 years from the date of separation fr-m his position
with NASA. See 5 C.F.R. § 630.502.

Finally, the agency questions whether receipt of X lump-
sum payment of leave while Mr. Swigert was still euployed by
the House Committee violates the limitation on dual compensation.
Under the provisions of 5 U.S.C. § 5533 (1976), an:employee
may not rLceive basic pay from more than one position for more
than an aggreaate of 40 hours of work in one calendar week.
However, since the statute governing lump-sum payment
f leave specifically provides that the lump-sum payment
is considerad pay for taxation purposes only, we believe
that Mr. Swigert's receiot of a lump-sum payment while
he was still employed by the House Committee does not
violate the limitation on dual compensation.

. The agency also asks whether ‘Mr. Swigert could be placed

on ‘anniual leave for 57 hours in 1973 so .as to avoid:the
forfeiture of leave as discussed above and whether this
action would violate the limitation on dual compenaatxon.
We have neld generally that annual leave may be substituted
for LWOP only when there is a mistake of law or fact, '
wvhich, based on the record before us, does nct appear t
to be present in this case. See B-180870, August 27,
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1974. In addition, we believe that ithe payment for annual
leave whilae Mr. Swigert was receiving basic pay from

the Aousa Committee would violate the limitation on dual
compensation conteined in 5 U.5.C. § 5513,

-Aceordingly, we conclude that Mr. Swiqgert should receive
a lump-sum payment for 240 hours of annua’ leave which should
be computed beginrning July 19, 1977, at the applicable salary
rate for grade GS5-15, step 5, on that date. Any overpayment
would be subject to waiver under 5 U.S.C. 8§ 5584 (1976) and

4 C.F.R, Part 91 (1977)- .
| ﬁfﬁlf«,,

Acting Comprroller General
of the United States





