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validity of low "guaranteed" rate pro-
pesed by offeror is mattier petween
offeror £nd regulatory agency, and need
rot be cousidered by contracting officer
in awarding contract for lease of cable
rircults.

.. RCA ¢lobal Communications, Inc. (RCAG) protests
the award by the Defense Commeircial Commuanicatioiis
Office (DECCO), bDefense Communications At ency, Lo 17T
Worldcom (ITTW), of a contract for the lecase nf two
uridersea cable circuits bhetween Guam and ths Phil-
ippines.

Prior to the award to ITTH, DECCO had leacsed
the two ~able circuits from RCAG on a monthly bas_’s,
effective in November 1977, based on a guotation
of $8,424, consisting of $3,500 for service at the
Guam terminal and $4,924 for service at the Phili-
ppine terminal. However, the Philippine terminal
rate nad bean quoted contingent on a rate reduction
cubject to approval by the Philipnine Board of
Communications (BOC). Until this rate was approved,
the Philipnine termipal rate in effect was $6,000
per mont™. and this is the rate at which RCAG billed
DECCO.

RCAG notified DECCO on December 23, 1¢77, that
its api.lication for the $4,924 rate had been rejected
by BOC and that it would apply for approval of a
$5,725 Philippine terminal rate as well as [CC
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approval of a reduction in the Guam terminal rate
from 533,500 4o §3,350, for a total monthly rate

of $9,¢75 per circuit, On Jannary 24, 1178, RCAG
advised DECCO that <he scheduled BOC rate hearing
hard been postponced until February 21, 1978. In view
of this, DEUCO deuided to resolicit for the l=ase
of the two circuits.

BRecause of the problems which had developed
under the contract with RCAG relating to the rate
regulation proccedings, DECCO decided to reguire
offerors to either assure DECCO that it wculd be
billed cquoted rates as of the start »f =zervice, or
provide the contracting officer with suificient
documentation and enable him to determine when the
quoted rate would be approved., Arcordingly, the
DUCCO solicitation inclvded the following:

"Any cuotation which offers a rate re-
duction over the existing approved
rate * * ¥ must include:

"A, A statement as to which rate will
apply (i.e., for billing purpose«)
effective on the date of service.

No further documentation is required
if the reduced rate will be billed

on the service date. If, however, the
reduced rate cannot be billed until
altey requlatory authority approval,
the yuote should state:

"{i) By what date would the USIC
expect to cbtain regulatory approval
(and commensurate bhillings can be-
gin) anad

"{ii) What guarantees can e provided
to suggest the validity of that pro-
Jerted date "

Three proposals were received in response (0 the
solicitation. RCAG proposed the lowest total rate of
$8,945 per circuit, contingent upon approval by the
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BOC, expected on 0. about February 20, 1978, of a
§5,725 rate for the Philippine terminal, and by the
Federal Communicetions Commission (FCC) of a $3,220
rate for the Guam terminal, ITIW proposed the next
low total rate of $9,075 per month, per circuit,
bused on charges of $3,350 for the Guam terminal and
$5,725 for the Philippine terminal. %“he ITTW pro-
pusal stated that: “"the rate * * * ywjll be effec~-
tive on the date ol saervice,"

DECCO notified the third offeror that its pro-
posal was outside the competitive range, and noti-
fied ITTW and RCAG that the award would he held in
abeyance until February 24, 1978. HCAG was requested
to provide a written response, by that date, con-
cerning its ability to provide service at the $5,72%
Philippine terminal rate.

.., On Pebruary 24, 1978, RCAG advised DECCO that
the' 'POC rate heaﬂing had been postponed, and stated
thar "under the circumstances we fail to see how
any carrier can guarastee effective as of now a
rate of [$]1.725." On March 1, 1978, RCAG agein con-
tacted DECCO stating that it did not believe any
carrier could guarantee the §5,725 Philippine rate,
and reguesting DECCO to defer acLion until after
the BOC had acted.

DECCO then determined that the RCAG rate
proposal was, in fact, $9,220, based on the $6,000
BOC approved Philippine rate, which RCAG was
presently billing, plus the $3,220 Guam rate. On
March 2, 1978, DECCO awarded the contract to IT'PW,
advising i%: to begin zable service on March 15,

1978, based on its "lowest cost to Government"
guaranteed cquote of $9,075 per circuit, per month.
DECCO then advised RCAG of thz2 award to ITTVW. and
instructed RCAG to disconnect existing cable service,

RCAG reguested clarification of the bhasis for
the award, contendirg that it was the louw offaoror.
DECCO replied that ITTW's offer was low, based on
the guuranteed rate effective on the date service
began. RCAG then filed - protest with our Office.
It states:
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"The basic issue * * * ig whether
IDECCO! is permitted to apply a
Philippine terminal rate of §%,725 in
its evaluation of TTT Worldcom's pro-
posal for service between Guam and

the ?hilippines solely because ITT
Worldcom 'gqguaranteed' this rte<e, a
rate which has not been app oved by
the Philippine Board of Communica-
tions, and is permitted to disallow
RCA Globcom's guoted rate of $5,725
because it was not a 'guaranteed' rate
and instead apply the existing author-
ized rate of 6,000 to RCA Gloobcom's
proposal * * * v

Essentially, RCAG maintains that it should have bheen
awarded the contract, since 56,000 is the only law-
ful rate that any carrier mav charoe for the
Philippine circuit in guestion.

On the other hand; DECCO maintains that ITTW's
gqua.-anteeu rate, including the $5,725 Philippine com-
nenent, was the low proposal, and notes that ITTW
llas, ’n fact, billed at this rate cince service hrs
peen instituted.

We need not coasider the question of the effect
of BOC's rate ruling, or lack of rulina., As stated
ahove, the RFP reguested firm rate proposals, based
on either a price guarantec from the outset of
service, or a description of the timetabhle under
vhich a contingent ra“c would become approved, along
with guarantees of the dates. The solicitation, on
its face, did not reguire BCC rate approval. ITIW's
quotation was recponsive to the terms of the RFP,
and was the lowest rate proposal. As RCRAG states:

" x &k * it must be recovnized that
rtates gquoted by a common carrier for
tariffed services are considercd to
Lo prices set by Legulabtion, even if
the tariff will not be established
until after execution of the contract
* % % Accordingly, it has been held

b
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taat the need for regulatory approval
of services and rates to be charged

is similar to the reguirement con-
tained in other typ2s of solicitations
that a bidder or oiferor possess a cer-
tain license or permit., * * * a license
is a reguirement concerning the
responsibility of a prospective con-
tractor, and not related to the evalua-
tion or responsiveness of a bid * * *_*

We huve considered cases in which a bidder
failed to obtain prior approval for a bid rate,
in the face of the apparent local governmental
regulatory requirements to do so as analogous to
a failure to meet a state licensing requirement.
We hava taken the view, in this situation, that:

"compliance with the requirement for
approval of the hid rate * * * is a
matter which must be settled between
the local authorities and [the con-
tractor] either by agreemznt or by
judicial detarmination." Aetna Ambu-
lance Service, Inc., G¢L Ambulance
Service. B-190187, March 31, 1978,
78-1 CPD 258.

In the absence of specific language in the solici-
tation, such as a requirement to possess a sperific
license, "a bidder's failure to possess a particular
license or orerating authority need not be a bar

to award to that bidder because the question of
whether a bidder needs a license to perform the
contract may be treated as a matter between the
bidder and the licensing authority," Id., and need
not be a consideration in determining the prospective
awardec's responsibility. '

In view of the foreqgoing, we have no r2ason to
make any judgment with respect to the validity
Oof ITiW's rate quotation under pPnilippine law.
Similarly, RCAG's allegation that ITMW's rate may
come under question by tke FCC is contingent on
speculatisn concerning the state of affairs that
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might exist if BOC denies ITTW's rate reduction,
While thic question may arise at some time in the

administration of the contract, it is not relevant

to this protest.

The protest is denied.
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Tepizr Comptroller 'General
of vhe United States






