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Proposals were due by’ August 12,

", .

| '

B-191996 DATE: September 18, 1973
MATTER OF: Urited Electric Motor Company, Iac

Protest against continued esvaluation of
best and final offers that were not
extended until after they had expired
ic denied. Since only right conferred
by expiration of acceptance period is
coiferred upor offeror, contracting
officer may allow offeror to waive

such right.

Although bid under IFB is ‘rrevocabkle for
acceptance period indicateqd, offeror in
negoliated procurement may withdraw offer
any time before award.

Request for p?opoQals (REP) No., F04606-77-
R-0595 was issued on Juhe 29, 1977, by .the United
States Air Force for the repair of motor generatcrs.

Ten proposals

were received and cvaluated and discussions were

held
were

with all offerors. Best and final offers
submitted by November 7.

All best and final offers were to expire

60 calendar days from November.?7 (January 6, 1978),
which is the stapdard RFP proposal accept;nce period
(no offeror indicated a different expiration date

in its best and final nffa2r). On December 23,
while proposals were still bexng evaluated, United
Electric Motcr Company, Inc. (United Electvic)
extended its offer an additional 60 days.

by January 6,

The evaluation of rroposals was not compl

Electric's therefoze expired. On January 11,
the contracting officer requested that all offerors

extend their offers to March 7.

1977,

eted

1978, and all offers except United

United Electric

" then filed a protest with the contracting officer
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against the. continued evaluation of proposals
other than its own. United Electric contended
that since the proposals had expired they could
neither be acceptad nor revived v tha con-
tracting cfficer,

The protest was denied by letter of May 11.
United Electric filed 2 protest on the matter
in our Office on May 22. Extensions of the
other offers through November have been obtained
and award is being withheld pending resolution
of United Ele«tric's protest.

Inited Electric contends that our decisions
in this area fall into five groups distinguishable
by factors such 'as whether it was in the Government's
interest to accept an expired offer; the number
ard acceptapility nf the ‘offers that expired; and
he number of offerors that agreed to renew their
Offers. United Electric characterizes th~ present
gsitnation as being one of a group whare an accept-
able offer did not expir: but other acceptable
ones dicd. United Electric cites our decisions
ir Surplus Tire Sales, B-179929, Apr1l 2, 1974,
74~1 CPD 161, and 42 Comp. Gen. 604 (1963), as
reflecting our position that in such situa*ions
offerorz may not be permitted to revive oxpired
offers. -United Electric recognizes that the cited
cases involve formally advertised procurerants,
but points out that we have stated that consider-
ations with regard to expired bids apply as well
to expired -offers in negotiated procurements. See
in this connection Rigqgins & %illiamson Machine
Company, Incorporated, et al., 54 Comg. Gen. /83
(1975), 75-1 CPD 1l68.

Notwithstanding United Electric's character-
ization of our decisions in this ar=ea, our basic
position is that a contracting officer may allcw
& bidder/offeror to waive the expiration of its
bid/offer acceptance periocd so as to make an
award on the basis of the ‘bid/offer as submitted.
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The rationa]e therefor is tha* the only right

conterred by expiration of the acceptance period

is conferred upon the bidder/offeror; vho may therefore
waive such right.ng accert an award av ts discre-
tion. Radionics; Incorporated, B-185597, April 14,
1976, 76-1 CPD ”52: Donald N. Humphries & Assoclaces,
et al., 55 Comp, Gen. 432 (1975), 75-2 CPD 275;

Rquins & Williamson Machine Company, Incorporated,

et al,, supra, Of course, waiver is not permitted

if it woufg compromise the integrity of the com-

'peti*iva prorurement system, See Veterans Admin-

1stration-request for advance decision, 57 Comp.
Gen. 228 (1978), 78-1 CPD 59; Bogue Electric Manu-
facturing Companz B-189118, September 22, 77,
77-2 CPD 217,

‘In the cases cited by the protester, Sur ’us
Tire Sales, 'supra, and 42 Comp. Gen. 604 (1%62)
we discussed the type of situation in which thc
prejudicial effect on competitinn would preclude
the acﬁeutance of. an expired bid. In each é:
the bidder whoan Lid expired had limited its

‘atceptance to a period shorter than the standi

one: prescribeu in the IFB.“ We stated essentia.’
thaL, where there was another acceptable bid not.
so! limited, . allowing Lhe.explred bid to be rc'ived
would compromise the integrity of the competiti.:
procurement. system because the lovw bidder, by not
assuming the risk of f‘uctuatlons in the market-
place, in eEfect sought and gained an advantage
after bid oponing not sought by the other bidder--~
the advantage of reV1v1nq its bid in short incre-
inents or allowing it to lapse as his inte.ests
dictate. See also Veterans Administration-request
for advance decision, supra, at 230.

United Electric argues tnat waiver of ! the
expiration of offers here would prejudice United
Electric and compromise the competitive system
on the following basis:
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% * * They eich had the
opportunity to review their pricing
in the light of current rapidly
escalating price changes and ‘'get
off the hook' on their proposal
if they so depired. On the other
hand, Uniteé Electric is being
unfajrly prejudiced and penalized
for i.eepinug ita cfifer viable because
United Electric hiis to maintain the
price structure inherent in its still
viable offer without the opportunity
to review i{ts pricing position and
'get off the hook' if price escala-
tions would indicate tha. this is
desirable £from United Electric's
point of view."

It thus appears that United Electric believes that
any of the other offerors could refuse an award
under the RFP on the basis of its uest and final
offer or could revise its proposal when extending
the acceptance date therefor and that neither
oplLion is available tc United Electric.

Although our basic position in this area is
essentially the same with. regard to both formally
advertised and neqotiatecd procurements, in deter-
mining whether prejudice would result by:alleowing
the waiver of an expired acceptance period certain
fundamental différences in the two procurement
methods must necessarily be considered. In formal
advertising, absent a mistake in hid, a bidder must
accept a contract awarded prior to the expiration
of the initial acceptance period. 50 Comp. Gen. 383,
385 (1970). 1In situations such as those: in the
decisions cited by United Electric, bfdders submitting
acceptable bids with standard acceptance periods
therefor clearly assume marketpiace risks which
bidders indicating shorter ‘acceptance periods do
not. However, in a negotiated procurement, an
offeror may withdraw its proposal at any time before
award. Plaragraph 8(f), Scolicitation Instructions
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and Conditions, Standard Form 33-A. Thus, United
Electric can "gut off the hook™ if it so desires.
In addition, once best and final joffers have been
submitted, an offéror cannot further revise its

‘proposal unless all offerorc in the competitive

range are ufforded the same opportunity. 51 Comp,
Gen. 479 (1972); 50 id. 202 (1979). 1In this con-
nection, the January ll recvest by the c¢c-ntracting
officer that offers be extended to March 7, and
all subsequent requests, specifically stated that
"Revisions to offers w!ll not be accepted."” See
also nadionics, Incorporated, surnra.

_Agcprdingly, we do not agree Jhat either
United Electric or the competitive system is
prejudiced by th2 contracting officer's actions.
The protest is denied.

er General
of the United itates
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