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"MATTER OF: Varisble Toeeitive !’ny contractn

oo UIGESF 'I‘vel'lre Doetou:t '\ are comiuioned officu..a of
the ?uﬁlie ',!ealus ‘Bervice executed \'ariable | T

G0 Incmtiveu'ay‘ sVIP)‘ cqntt’tcu at a- ]aur date

thay. thé date, lfﬁ 'eporting to actds re, 1uty

| ’becausc oi hck oi! wfomtzl.on or I.‘lﬂia‘lfotllitiuto‘
dr. 1 cﬁ of foril':';"},;{'rheu docl:orulmy be l1.-0)4!:::::1::!
.,1,&-&:0. aetive‘sluty pr:lo- touhtcn o! expu:at:l.on in
,ViPi eontract, snd ch.,f‘cfﬁce will ‘nit, ohect 1f

JI " sebrie Heslth Seivice does ncit make coliection

e A N fron VIP. paynem. ordinarilv requirnd, if the
* ‘ docturs serve tours. of duty required by their -
‘If“ original activa duty orders.

: J.
l rl! A

v .. This decisi,ou 18 the result of & request fiom the Uni.ted Sta:es

: l'u..lic Kealth Set“:ico.* A deternim tion is requeste') conceming what:
ac=ion :l.s to, be takm cmcetuins Variable Inrenti.w. Pay'! ,VIP) cc.\ntracts
ia the case ot‘ 12 doctors, Ywho are oificeu of thn Commissioned c::rps

of the Public’ !iealth Serv{cc.
y The 12 o‘fhceu axiis
Anthu, v Halurker
lutlm, Rih:!.am D.
c-irm:, ‘loberl: B.
) !:awherd, c. ‘Mekd
Geil, fJauea H..
Gundouon, ‘Elizaneth P.
!mctsky, 1 lan M.
| - ncc-un, Gary 'D.
oLTr st b I ?Oe. D.Vid Fo'
n X g '_Rlbkin. JOQ].I}K.
| Rm-aeler, Gnrald C.
Warren, Edward 'S,

}; In each case\ the 1nd1v1dual doctor agread to aer@e‘d% active
duty with'the Pubric Health Servicn for a specified eriod of time.
All of the doc&ora are elibible to rereive Variable Incen*ive Pay
(VIPj under the wrovisions of 27 U.S.2. 313 (Supp. IV, 1974), as

amended. .However. they have executed VIP cortracts which obligatc

{- . 7 j‘j‘)' )
b4 v - A : = NS \
~ LI ' o /

th t (i g r.‘ \ r i
Y i\ !

.
“—

L — g - ———




, . Ll
Y [ od -2 v e bee . ... ..3.‘..3“':.‘&. -e 4 V-
1

'] ' ’ %

- B-192338 . .

B T

therm to nervc a longer period than contauplatcd by thair active duty
oxdors. Therefore, if they do not serve the period agreed to in the
VIP contracis thcy are subject to- subatantinl forfaiturea of their
incentlve nay, The doctors have made varinu\ connitucnta following é
tha tours of duty with the Public Health Sérvice and the untimely

execution of the VIP contracts creates conflflts with such commitments,

The periods betweim their active duty orders tuguirament and the ;
period they have ob‘igated thems2lves to serve under tha VIP contract 1

range from 2 days to substantial pcrioda.

-4‘ l’)

Gencrally, yh;,rcasona advanccd by thc doctors " fcr’not axecuting
the VI? contracts o run fot rheir agraad tc period ofaactiﬁe duty
ace: that they were unaware of”thc rcquirenant of exccuting .ua
contract prier to reporrrng for active duty ‘ot ttat they did° nit -
have the contract forms" available, In one instnnce the, menber
indicates that he muiled the contrapt bit it was not . received in '
*he Comm)ssioned Personnel Operations Division of tha Public Health .

Service.

e ———— . -

Sy i v ‘-5 : -

A1 of tharaoctcrs wcre recruitcd to scrvc in tbe Jndian Health ;
Sarvice and their duty locaU1ou3 aere in remcta areaa vhara there
was limited access to’ perconnal office aervicas. ﬁrn moet: of thc“
cnses the. ductora 1ndicata they aia- npt becomc awtrc of the prablcma
concerning the Vip* payment until they racetved their Tirst peyment
of pay and allowances 'and the VIP payment was not inéluded. At that |
time they became lefe of the necesaity of cxecuting the contracts. |

¢ The Public. Health Servicz’atatca that all. doctora ara sent a !
racket of matctials prioz: to’ rlporting for active duty ‘afd that the !
VIP contract and 'instructions are iicluded. However, it is acunowl-
edged that the pcqsibility exista that.some memders may not havc |

received their VIP contracts. .
Va'l.':l.able incan\ti ‘7@ pay for ned:lcal doctora ohth"e"" }x'hfifos“ ed -

services ia{hutﬁori&&d by 37,U. - c. 313, This’ atatute?requi-as 28 R

a condition préggacnf“to aligibility for. VIP the executicnﬁcf a

wititten agraemanf by./t)ie medical. officcr and 1ta acccptanre by the

Secretary'‘concer(id, o' ‘his .csignec. Under: that agreemenruthe

medical” u-Ficer‘wosﬁd‘rcccivc inc&ntive pay' for ccuup].at:lng‘j

spacific Rume gllyears of continuots active: duty subacqu&nt to

executing ousican agrccnint. Thus, under the applicable law a

member is not 2ntitled to VIP <% any period priox to his

execution of an appropriate agrcemcnt, : i

\
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. The Pﬂ! regulations coneerniag the ad-inietrw*ien ot tha VIP
progjam are cosntained in the Commissioned Corps Personinel Manual
(CCPM), Tha eftective date for VIP agreements ‘i3 get forth in
CC22.2, Instruction 3, Section ?.4, subsection a of which provides

as tollew-s , 3

l‘ﬂf\

"a. Initial Agreement {idcident £o Entgz on/gu y-
Such an agreement will be effective on:’
i\ L 'y
"(1) the date of entry on’ active duty, pgoviued
executed agreement i-\received in CPOD .
witLin 45 days after’ dete\nf enf;;Jy ou astive
’ 5 dhty, and beirs s notar.‘ei‘signatureaon or
L o b‘tore the date of entry ou'ective gJaty.
! S ’ . . t\-
"(2) thé date the executed agree-ent is received {?; |
in CPOD, if not roceived within 45 days S
. sfter date of entry on active duty, or 7

— e e mare et — s

“(3) a eubaequent date deeigutted by the officer."

The 71? egreei%nt1inetruetions printed on the - agreement iteelf ) ,

eontaiq directione forneoepleting the agreement in triplicate,
Lforulrding ‘the . original to. the supervisor or. organizational addressea,
retrin the triplitata. , . 1
TN O ooyt PP (RN T
Thns, under ordinarv ciétunstantes it{il necessery for an officer
tv exicute and have hi -signature notarized on'a’ eontrect which comnits
hid to, sérve.for & epecified pericd subsequent to the’ date of ,
execution, in order to Tecelve'the VIP. The written agteement
evidences the physician'e infent to remain on active duty and also o
serves as a neene of’deternining the rate of co-peasatitn to be
raceivéd. By i lementing tegulations, a physician executing a
long~term contra t:recctvee ;-greater yearly eo.;enlation than one

enetuting a short*lcru eontr.ct. "
( "! u{“-

o The view has’ beeu e:presaed by the eoééte andjtﬁﬁs Offiée that
wuare it is elear that there war.an. intent to’ -eet the’ requirements of
a statute or regulation and substantial perforlnnce of the require~-
-ente 18" acvomplished, the. oqiesion ‘of a requixe-ent, such as the
filing of an exemption or execution of a writtea agreement, wculd
not recessarily preclude entitiement to authorized benecfits. Sece
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Méthodist Home' and’ Hotel Corg, v. United Stelee. 291 F. Supp. 595

(s. D,,Tox, 1968), Also compare B-186923, Novamber 4, 1976. Thus
it would appesar thet notuithetendieg the lenguege of a etetute
requiriug the execution of a written agreenent as a condition .
precedent to xeceiving some benefit or nltoweuee, the' fe lure to
execute a'. written agreement will not neceseerily preclude payment of
the benefit or, allowance if the party .concerned 1e‘otherwiee qualifiea,
han-eubstantjelly eomplieq uith ‘all other requirelcrge and there is
evidence, cither expresn or: implied,lnf an intent by fhe member tf
timer execute nuch an agreement; sceted another way, . if the failure .
to exccute was ‘dite to’ leck of inforna 1on or nie;ntoreetien end it AR
can be”shown thef\had the’ eérecment ‘becn ttqg&y preeented to thp
eemheﬁ‘ne would heve exeeuted it, then eubeteuﬁial conplienee ‘with
the zequiremente of the etetu:e mey be 1nferred/ Thie is notsta say
that the tequirenent to, execute an’ egreeuent will.be eoneideted in
all rireumstencee:es pertunctoty and thus of’ no’ value. Where for |
1nstance a membex\is iu?ly avare of the requireuent for a written
egreemev.sbu: refuscs. to execute it thus leaviag open his options
esnd leaying. the Government unsure of his future services in a
critically needed skill, he should not be permitted at a later time
2o claim rer-oective payments of the benefit oxr allowance. Compare o
B-168139, October 31, 1963. | d i
. 2 {¢.“(' .4 g -’th Cot ’i

< ~In¢ he cireuustencee p:eeented 1: is- epperent ‘that - nany of the :
1ndividuele expected the VIP peynent ‘to be made with their peynente :
of pey end allowances; On not reeeiviug the pcylente they' 1nqu1ted
and then exegﬁted the VIP agreenents on’ being made awars of the
necessity. In other cases the claimants' executed the egreelente
ehertly efter repcrLing for duty preeunebly on being made ewete”bf : y
the requirements for reeeiving a VIP peyuent. Aleo, for coneideretion i
fe the fact that the individuals concerned in these 'cases performed |
their duty assignments in remote areas and did not have access to
personnel oZfices as reedily as ehoee eerving at larger fecilitiee.
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X - These ci;itcmtan“es lead ue d_to eonelude thet the VI?,‘PI'OBL'“
ee eduiulstﬁredyby the%?ublic Health Serviee duee,po'*ineut& tbet~
the necensary information concernin ‘the. 1mport of executing a VIP _ j '
co"tra;t tﬂ’run eontemporaneouely with the period of ordered eetive %
duty.*lu cunvesed to the doctors in a cleer end tieely feehion. While
the regulJtione are specific, it is our view tbat steps could be taken
to insure that the officers who are eligible for VIP are informey; in

a timely /and direct manner so as 'to preclude simiiar cases from '

arising in the future. ) |
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of the 12 euu forwetded to thic Otfiel. we have been !.nfomlly
advistd that 9 of the officers have perforwed the duty required by
their VIP contracts. R Accy uingly no act:ion is necuury in those

ruﬁ ranes, ‘ Xi
. \ "

.3 t:ha cases of Doctors }hrren, Poo and cairns it 1; our view
t.bat had the doctors been full.y avare of tlle requirementa they would
have exgee\l,ed the contracts in a timely faahicn, Thus, the officers
have euhtent:ially complied with the requixements of 37 U.S.C. 313,

since they have served the period or duty Ay accordance with their
active duty orders.

sy
#orﬂn&ly,, tbeu of;ﬁeere uy be paid \'arhble Incentive Pay

to'r the*period of\duty required by ‘their. active duty ‘orders. If the
pamntﬁ have been mnade and the officers do not complete the duty in

accordavice with 'ihe VIP con:race, collection action on these payments
nﬂ&d n°¢b‘ um -.H\’VJ-

SR s S
Ay Ciges whichi Rl eiuihr circusstances should be
forvarded to this Offii.. ... ‘a complete adninistrative report for
a determinacicn on the .. .s of the facts inm each individual case.
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