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Federal Regorts Act Jurigdiction over
Federal Energy Regulatory Commission

1. Upon examination of '‘Department of Energy
Organization Act and application of crite-ia

..established by GAO and OME, we conclude

that Federal Energy Regulatory Commission
(FFRAC) is an mdﬂpendent regulatony agency
subiect t0,GAD clearance jurisdiction under
I‘ederal Reports Act, Information- -gathering
by FERC pursuant to functions formerly
vested in the Federal Power Comimission
and Intershte Ccmimerce Commission, or
to perform’other independent regulatory
functions vested in it, is subject to GAO
clearance, whether-actually performed by
FERC or under its sponsorship. Pub, L.
No, '95-81, § 401; 44 U.S.C, § 3512 (Supp. V

1875); B-180224, February 8, 1674,

2, GAO finds no basgis for relinquishing our
clearance jurisdiction stlely because JFERC
will reportedly conduct much of its information-
gatheTing through the Energy Information
Administration (EIA). Section 225 of tlie
Department of Energy Or ganizatxon Act gives
EIA power to perform functions vested in

the Sécretary of Energy relating to gathering,
analysis, and dissemination of energy infor-
mation, but does not appear {o require FERC
to rely solely on EIA to collcet information
for it, Use of EIA by FERC, pursuant io ils
independent regulatory functions, would he
under the spongorship of FERC and would still
be subject to GAO clearance authority.

44 U,S.C, § 3512(c) (Supp V 1975).

3. Since clearance of the.same frrms under the
Federal Reports Aci by both GAO and OMB mighi
frustrate the intent of the Act (44 U, S, C. § 3512)
by possibly delaying clearance of FERC forms, and
the intent of the Department of Energy Orgonization
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Act by dischuraging consolidation o nnergy
information collection activities in EIA,
FERC may choose whether to submit reports
1t sponsors, which are collected by EIA, to

This decisio: is in response to a request from the Director of
the Office of Management and Budget (OMB) of May 31, 1978, that
we reconsider the pouttion taken in a memorandum by our General
Counsel of January 31, 1878, concluding.thai the I'ederal Encrgy
Regulatory (‘ommission (v LRC) is an independcnt regulatory com-
mission, subject to Federal Reports Act clearance by the General
Accountinﬂ Office (GAO). The memorancum was submitted to OMR
and I“I"R(, for comments. FERC has not responded but, according
to OMB, both FERC and the Encrgy Information Admintstration (£IA)
which collects information for ¥ERC, agree with OMB that "'adding
GAC clearance c.ould substantiaily disrupt their effective collection
of information, "

‘The issue ariseﬂ because FERC has succeeded io at leart scme
of the fuuclions and’ powers of the Federal Power CommisFion (FPC)
and ithe FPC hes been terminated, Under the Federal Repo,rts Act
ac smended, FPC was an independent regulatory agency ang there-
fore was u.quired to obtain clearance from this Office for efforts
to collect ideriical information from 1C or inore respondents.
Federal agencies other than independent regu;atory agencies muat

-obtain such clearance from OMB,, 44 U.S.C. §§ 3501—"512 (1970 &

Supp V 1075). FERC is expectéd’to conduct much cf its iiformation-
gathering through the Department of Fnergy (DOE) and OMB believes
that there i3 no rrtional basis for splitting review resposnsibility for
FERC from ihe rest of the Department, which is subject to OM3
clearance and review,

In the memorandum which OMB cites, we pointed out that I"L‘Rx,
has been given many attributes commonly identified with independent
regulatory agencies and is identified by the statute us such., Sec-
tion 401(a) of PPub, L. No. 95-9l states:

"There is hereby established within the Depart-~
ment [of L‘nergy] an independeat rcgulalory commission
tn be lmown as the I'ederal Eaergy Regulatory Commis-

sion." (E¥mphasis added. )

We also showed that FERC meets the criteria which we and OMB
agreed upon to determine whith agencies are subsect 19 GAC ieview,
We concluded that the mere lact that FERC is thlnn" the Depart-
ment rioes not defeat our jurisdiction., '1so, we concluded that the

.
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Department of Energy Organization Act (Pub. L. No, 85-81, 81 Stat,
585, August 4, 1977? in section 707, assures that the transfer of
FPC (and certain Interstate Commarce Commission (ICC)) functions
to FERC does not defeat the intenticn of the Federel Reports Act,

ap amer-led vy gection 409 of Pub. L. No. 83-153, thai information-
gathiering relaied to the transferred functions be subject to GAO
c]emance.

OMB evidently does not now dispute that FERC is an independent
regulatory agency. However, OMB believes that Congress, in
enactmg the Department of Energy Organlzation Act, wonsolidated
all Information collection functions of DOE and IFERC into the
Energy Information Administration (EIA)., It ias argued that since
all functions not {réansferred from FPC to FERC were transferred
{o the Secretary of Energy, and since EIA, and not FERC, was given
the responsibility to-collect information, OMB would have the
responsibility for clearance of FERC reporting resuirements
carried out by EIA.

. We firid no basis for relinquishing our jurisdicﬂon aolely i
because FERC roportedlv cenducts information-gathering through ’
DOE, While scetion 205(c) of thie DOE Orgamzauon Act gives
EIA power to perform certain.functions vested in the Secrelary
by law relating to gathering, analysis, and disseminaiion of energy
information, those functions do not include functions formerly
vested irn the FPC and ICC. . Hence, section 205 does nnt appear to
requii e FERC to rely solely on EIA {o collect fisformation for it.

. We do not agree with OMB thﬁt the Congress, in the DOE
_ Orgamzatlon Act, consolid ated all information colleclmg functions

ol the Department of Energy (DOE) and FERC" into EIA, or that
"FERC was not given'the res;mnmbxhty to collect information, '

See section 401(g) of the Act, p¥oviding that FERC may by one

or more of its members or by such agents as it may designate,
conduct any hearinq or other inquiry necessary o appropriate to
its Minctions #* * %,

EIA has considerable independencc. withm DOE.. The

Administrator of Energy. Informatitn is appointcd not by the
‘Secretary’ ‘but'by the Prisident,. subject o Senate confirmation,
‘Section ‘705(9.)(1) He is not 1‘equ1rer.l tojobtam if.e approval of any
officer or ‘employee “of DOE in conneclion with collection of any
information. Section 205{d). The Administrator operates under

his own statutory information collection charter, on behalf of
FIERC. We are reluctant to assume, without more evidence, that
the - _ongress intended to maks IFERC's ability to zather information
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needud lo perform its functions dependent on EIA's willingness tc
assist it or, even if EIA were willing, on the availability of EIA
resources for that purpose,

Of course, there may be cases where information collected
by EIA for its own purposes would be useful to FERC. The DOE
Organization Act requires the Administrator of Energy Information
to provide any information in his possession to FERC upon request,
Section 205(f). Moreover, there is no objection to the procedure
which OMDB iells us has been adopted by DOE, EIA, and FERC,
whereby FERC uses E]A forms ''to conduct Btatmtlcal gurveys
and establisl: rates or promulgate other regulations,"

Where FERC uses EJA to collect information in furthérance
of its independent regulatory functions, such collectlon would be
under ithe sponsorship of I‘ERC and would still be subject to GAO
clearance auchoritv. 44 U.5,C. § 3512(c) ctates that a.. independcnt
regulatory agéncy ''shall not conduct or Pgonsor the collection of
information upon an identical iteri from'I0 or more persons * * #
(emphasis adued) withcut the advance submission of plans or forms
to be used to the Compiroller General,

While FER( i8 an independent regulatory agency subject to GAO
review under the I'ederal Reports Act, its circumstances are, in
certain respezts unique. Irirst, it is, orgamzationally, within an
execltive agency. Seczond, therc exists within the same agency an
orgamvatmn, EIA, which collects information for its purposes and
for DOE purposcs on subjects.and in a form equaJy usable by FERC.
Thus, OMB says that 'individual data eiemenls in the same forms
provide information serving policy, statistical and regulatory needs.'

In those circumstances in which EIA collects information, -
wuether or not for use by FERC, OMB believes that the law makes
the colleciion subject to OMB clearance. OMB's mandate is provided
by 44 U.S.C. § 2509 (1070).. ~vhich is analognus to the authority given
GAO over independent regulatory agencies by 44 U.S. C, § 3512(c),
supra, and which requires OMB clearance of collection ‘'conducted"
by a I*ederal agency.

To réqulrc FERC to submit information collection requirements
which it sponsors to GAO and at the same time, to require EJA, as
the collecting agency, to submit the 4ame requiriments to OMB.
would, in OMB's view, create the 'duplication and overlap Congress
specifically sought to avoid, ' aud would be 'contrary to comnion
sense and practical management practices. "
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We agree thet this double clearance result would conflict with
Congress' irtent, under the Federal Reports Act, to reduvce delays
in collection of information neceded by independent regulatory
agencies, MNoreover, it could possibly deter FERC from using EIA
as its collect!ng agency. Although FERC is not required to do so,
we recrgnize that there may be considerable practical advantage
for it in using EIA, where EIA has unique experti=ze and resources,
Additionally. ir ®ERC collects information itself while EIA collects
the same infcrmation, the result is burdensome to respondents,

a result the Congress wanted to avoid.

We cannot atidicaty. our. v -ppons1bilities under 44 U,S.C.
§ 3512(c) to clear reports sponsored by independent regulatory
agencies merely I}ecause an executive agency, subject to OMB

review, is the collecting ¢ gency. Congrazs intended that independent

regulatory agencias shouid have available to them clearance review

by GAO which, unlike OMB, is required to complete its reiiew within
45 days and cannot make any determination as to the necessity for the
information. 44 1,8.C. §/3512(d) (Supp. V 1975), However, Congress
also intended both tkat the Reports Act lessen the burden on respon-
dents, not increase it and, by putting FERC within DOE, that efficiency
would be enhanced by. for example, combining FERC ini‘ormation needs
with identical EIA needs. In the unique circumstances present here,
where EIA is to collect the information and this would result in dual
review, to require our review could frustrate these policies, We

wiil thersfore not require FERC to submit information collcctlon
requirements to us for clearance if FERC chooses to rely on EIA

for performing the collection and EIA submits tho: e requirements

to OMB for review,

When FERC relies on EIA for information collection, *ERC may
choose whether fo submit its information collection requirements to
GAU or to leave this regponsibility to OMB, through EIA. The con-
gressional reqilrement for sponsors of informatlon collection, as
weli a5 the collectors, to receive clearance would be raet, since EIA
‘would be required to submit forms or plans to OMB prior to under-
'taking a collection.

However, since 1. ‘ERC is an independc':t regulatory agency under
GAQ clearance jurisdiction, it must submit nny reports o. ather infor-
mation collection réquirement to GAO for review when it 1¢‘colh.r‘tmg
the information itself or is sponsorlng the collection by any agency
or contractor other than EIA., Also, in order to satisfy the purpose
of’ vesting review of information collaction by independent regulatory
agencies in GAQO--*hat the IIxecutive not be in a position to frustratc
needs of those agencies for informaticn, for reasons other than pra-
veniing duplication or burden--FERC may at any time choose to conduct
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its own information-collection, to sponsor collection, by an entity
other than EIA, or to request that we clear information collection by
EIA for FERC. We would review collections made by EIA for FERC,
unless FERC agrees to submit to review by OMB only.

OMB stated chat our prior position requiring GAO clearance of
FELC-sponsored asg well as FERC-collected information

"eould render potentially. 1llega1 the various forms
already issued by EIA and FFERC which have OMB but not
GAO clearance and lead to disiruptive litigation that could
substantially delay collection of needed information, "

Sinece we now hold that ElA-collected information need not be submitied
for GAO review if FERC agrecs, there is little basis for litigation.
Forms or plans are cleared by OMII3 based on the same criteria--
burden and duplication--whicnh we would apply. Morecover, during that
clearance process, a forum is available for respondents to express

to OMB their objections to the form or plan.

The Reports Act is intended to prevent burden and duplication,
whether clearance is performed by GAO or OMB, Litigation in this
area has arisen where forms which plaintiffs think should have
been cleared were not or where plaintiffs think clearance should
not have been granted, but we see no hasis for cbjections by a
respondent, merely because the clearance was performed by OMB
rather than GAO, when the forms have in facl been subject to the
clearance process and he has been given the oppoitunity to comment.

Of course, if it were a.lle;g;cdI that for substantive reasons OMB's
clearance should not have been granted (for example, because the
form is unduly burdensome), there could be a basis for litigation.
Such litigation could not be said to be the resull of our position
that FERC information-gathering is subject to GAO clearance,
however. Ii would not be based on the procedural defcct thal the
form was clecared by OME insiead of CAO but rathes on )
substantive defect thal the form is i ¥ unduly bungensofife.
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