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[loqu-t for Maiver of nobt Arisiag tco- irronecus Paysents o! - - ' Ty
Retiriid Pay]). B-193375. Deceaber 11, 1974. 3 pp. ' |

Deciiiion re: Capt. James i. .Duang by Robert ¥. Keller, untg
Coutto 10: c.notll. n

contnct: ottice o! tho Seneral Coussel: Fezsonnel Lau Batters Co
iz,

Orgenization conco:ud: Departsent of tie Air rorce.

Aathority: 10 0.8.C., 2774, .Onited States v. Northwasters Nat. ~
Baak and Trest, 34 F. Bupp. 484 (1940) . Pederal Crop Ias. .
Corp. v. Herrill, 332 0.8, 300 (urn o ' POSSY v. Baited -
stutnl. 89 r. M 220 (1'71)-

A Tetired Air htoo aenber lncncl the «uu ¢t his o
reqiest for wvaiver of a debt which resulted 2res: -xmnu/l v
payments of rctired pay. The deaiul wes --nuua«cu« unttng ‘
of u vaiver is not a matter of right. Although the meaber was
not at fault and notified officials of the error, he kiew of the
overpaysent and had tiwe rospomrsibility of iasaring tht it vould

be returned. (HTW)
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THE COMPTMROLL%M GENERAL .
1)) oF YHE UNITED BTATHS i
" WAEHINGTON, D. V. POBAS :
'y

FiLg: B-103375 DATE: December 11, 1978
MATTER OF: ¢Captain James H. Dunn, USAF, Retired

oicesT: Retired service member's request for waiver
of debt duc the United Siates arising from
erroneous pzZyments of retired pay, must be
deniéd.even thoughie was without fault and ‘
-had promptly rotified officials of error, be-
.cause the granting of waiver urder 10 U,8.C. - P
2774 18 not a matter of right, rather a maticr '
of grace and dispensiticn and sli'ce maember j
immediately knew 'of jsverpayment. and knew
that payment woulc gventually be requested,
he’had the respong, 'tlity.of insuring that
money ‘would be retiziable. Therefore, col-
JleCtjon wag not against equity and good con-

- [jcidhce nor contrary to the best interest of

'ne United States.

... This“actioi.is _jin:ié‘sp%bﬁ;éé"to a letter dated Septexibsir 19,

, 1978, of Captaln James . {dunn, USA¥, Retiréd, concej‘nihg his
indebtedness to the United States, which arnse from er-lineous
payments of military retire] pay during the period Fébruary through
May 1876. T"at letier is co’_hsiqered ar an appeal from a determina-
tion by‘our Claims Divisio’, whick by letter \lated. November 2,
:1677,-"addressed to the Air Force Accounting and Finance Center, :
‘ceniad Captain Dunn's réquest for waiver. i

oo K PRERR S ‘- . .

. . . The file shows tliat the member, who retired from the Air
Force/in 1861, and thereafter was emplojed by the Federal Gov-
,ernment in a‘civilian capacity, Tetired.from that latte:! position
effective Februarycl, -1976., P "paratorylto that retirement, the
meribier cloge to walye redeipt of his military retired Tay so thet
"he could add his military service credits to his ‘civil service time
for annuity computation:purposfs. His_sgtatement requesting this
dction was dated December 4, -1975,. Gt for some unexplained rea-
-8on the request was not received in)ife Finance Center's Retired
Pay Division until' May 25, 1876. Dugihg the interim, the member

-

received his civil service annuity computed based on his combined
militaz r and civil service years of service aa well 4s military re-
tired/jvwly. The overpayment in his military retired pay account

‘continued until June 1976 and totaled $1, 361, On audit it was -
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determined that $83, 18 was due the member, thereby réducing
the indebtedness to §1, 277, 84,

The waiver denial was based on qﬁestionahle good faith.on
the member's part. The member requests that he be specifically
advised of the grounds as to why his claim did not meet the

requirements for waiver.

”1he lew governing waiver of claims of the United States
arising ou.. “of erroneous payments of pay ram allowances, includ.-
ing retircc-pay, made to or on behalf of a’‘member of a uniformed
service is contained in 10 U, S, C. 2774 (1076). That provision
authorizes the Comptroller General to waive such claim if “the
collection * * * would be agZainst equity and. ﬁ }od conscience and
rot in the-best intersst of thﬂ United States.'” However, subsection
2774(‘0)(‘) thereof p'ohibits the exprcisa.o-_tha.‘ authority if there
is "én indiGation of fraud, misrepresentation, fault, or lack of
good faith on the part of the member or any otk er person hr.ving
an interest in sbtaining waiver of the claim, ! Pl

We would point out, that waiver action' u//dex 10 U,.8.C.. A'I'M
is congidered a matter of grace or dxspensaf’ on, ard not a mastter
of right that arises golzly by virtue of an erroneous payment being
raade by the Goverment, If it were merely a matter of right, then
all erroneous payments nade by the Government tc service mem-

bers would be =xcused from repayment.

The forepoing directly ties in with the prece,)t that persona
recewing money erroneously paid by a f._wovernmeut age enc’/.of offi~
‘cial acquire no right to the money, Theé,courie have consistently
held that such persons are bound in equlty ‘and. good conscience
to make restitution, In other words, if a benefit jg’begtowed through
mistake, no matter how careless the act of the’ bestower nay have
been, the rec1pient of the benefit myvst make restitutmnu,zthe theorv
being ‘that restltuuon results in no iu88 to the recipient. He' mere]'v
received something for nothing. See for examnle United States v.
Northwestern Nat, Bank & Trust, 35 F. Sufip. 44 (1940}, Also
compare L'ederal Crop Insurance Corporatlsu'v, ‘Merrill, 332 U.S.
380 (1947); and Posey v, United otaics, 440 F. zm..‘nsn) .

The file shows that the méniberts tant military 1etired pay
payment should have been for January 1976, and that no manthly
payments should have been made. thcreafter. Accc rding to the
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member. upoq mr.eipt of payment of retired pay for February 10786,
he notified the Air Force Accounting and Finance Center that an
erigneous payment was made to him. In this regard, *he member
stated in his application for vaiver that his basis for' seeking walver
was that he was ‘aware of the ovarpayiaents but ceidld not siop them
and fhat he exertdl max‘mum efforts to preclude the overpayments

‘of riilitary retired pay

: The fact that the member dld \ hat he’ could to Btop the. over-
payments is not a. basis !for authorizing waiver, As prevxo;xexy noted,
thz;member walved receipt of retired ‘piy and hie was ot entitled to
military ratired pay froin the Air Force. He knew thaiThe was not
entitled to military; retired pay and v tat he was';being overpaid when
he received the February 1976 check! Theret‘ore. it is“our view that
he had the responsibilily of insuring that the mén>y would be return-
able, by either holding the checks uncashed or setting aside the
money for- subeequent refund on requeat.

it !
. In the circumetancea, it is our view that reqmring the member
to repay the dobt is not.against equity 'and good conscience nor '
contrary to the béa* interests of the United States.

Accordingly, ‘the action by our Claims Division denyiiig walver
in Captain Duan's case 18 sustained,

i

Deputy Comptroller ener
of the United States
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