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THE COMPBTROLLER BCNEF‘AL

DECISIICN OF THE UNITED STATES
WA'SHINGTDN. o,.Cc, a0549808
FILE: B-205526 DATE: August 16, 1982
MATTER CF; Ebsco Interiors )
DIGEST: . \
Where Lurporation submits bid. 1n name of o

trade style first registered after bid

. openiny and record does not eyidence use
of that trade style prior to bid opening,
bidder has not adequately fdentified itself
as the party to be bound, The facts that
the bidding corporatinn is described in
bid as parent corpovation of bidder and
that bld was signed by presiderit of cor-
poration may show honest error on part of
bidder, but they do not evidence necessary
intent to bind named Lidder,

Ebsco Interiors protests the award of a contract
for carpeting to Smith & Smith Carpet Corporation under
invitation for bids No., DACA84-81-B-0261 issued by the
U.S. Army Corps of Engineers., Ebsco primarily anntends
that award could not have been made to Smith & Umith
as it was not a legal entity which could be bound tn
perform. For th2 reasong set forth below, we sustain
the protast,

Background

On August 25, 1981, the Corpa\isqued the subject
invitation seekiny:carpeting for sﬂipment to Japan,
Four firms responded by the Septenmber 1¢ bid opening
- date: ‘The low bid was submitted in the name of
"emith & Smith’ Carpwt corp." of palton, Georgia
and signed by Charles L. Smith as president, The
accompanying bid forms indicated the contract would
be performed at Smith & Smith's plant in Dalton aad
sﬁated that the bidder was a corporation, incorporated
i\ Georgia. The bid also showed that Ehony Sales Comrany,
Inc. of the same mailing address in Dalton, Georgla
was the bidder's pareint company.



SRt
[LTYP - - ——

3-205525 . . .2

The. contracting officer requested a Dun_ & Bradstreet
financial rxeport.and a preaward survey from the Defense
Contract Administration Services (DCAS), tn reply, th-
contracting officer received g telegraphic!report rfrom
Dun & Bradstreet dated September 22 that furpished
generally favorable information on Ebory Sales Company,
Inc, an¢. its president Charles I, Smith, In iti tele-
graphic report of September 25, DCAS advised that

-Smith & Smith Carpet Corp., had thé necessary equipmant

and adeguate employees to do the work and that the
£irm had satisfactorily completed two prior Govermient
contracts during the year, :

.,- Based on these repoqtsiﬂthe contracting offider con-
cluded ‘that Smith & Smith was a responsible bidder aund

. awarded it the contract on September 29. A few days

later the contracting officer received an anended Dun

& Bradstreet report advising that "smith & Smith and Etony
Carpets" had been added as trade styles by Ebony Sales
Company, Inc., Shortly thereafter, by mailgram of October 6,
to the contracting officer, Ebsco protested award co Smith

& Smith Carpet Corp. - :

Protest

Ebsco conplains that Smith & Smith Carpet Corp.,
the entity named on the bid, did not exist and does
not currently exist &s a corporation and was there-
fore ineligibile to receive the award,

The awdrdee states that while Siith, & Smith Carpet
Corp. is not a gevarata business crgyanization, Smith
& Smith Ccarpets! is a regiis tered trade name of Ebony
Gales Compahy. Inc., EbonyiSales Company, Inc, is a
corporation incorporated i Georgia in 1979 and-its
facility was the subject of the DCAS survey and was

- used- to perform the contract, The recoxd indicates,

howvever, that Smith & 6mith Carpets was not registered
as a trade name in Georgia until five days after bid
opening. .

1 phe abbreviation “Corp." was, accordihg to the awardee, in-

“advertently attachzd to the trade 'name on the bid.
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while the contracting offlcer argues that the award
to Smith & Smith Carpet Corp. was'proper because Smith ,
& 8Bmith Carpet Corp, was not a separate entity from Ebony
Sales Company, Inc. but merely a trade name referring
to Ebony Sales Company, Inc,,; the Corps of Enbineerb
Headquarteys takes the position ‘that the avard was
erroneous because Smith & Smith Carpat Corp, does not
exist as a legal entity which could be contractually
bound. Nevertheless, the Corps maintains that since
the avard was based on an "honest factual error" and
sir:ce the contrarnt has keen performed it Is not possible -
for it to grant the protPBteL any relief, -

We agree with the protester and the COrps that the
award to Smith & Smith Carpet. Corp, was erroneous, .

7he protester and the Corps correctly arque that in
general a contract cannot he awar¢led to any entity other
than the one which submitted the bid: Martin Con ang.-
B-178540; May 8, 174, 74-1 CPD 234, This rule dogas
not automatically prohibit an award in cases’ like. this
where a bidder uses a, trade name instead of its formal
corporate name in its bid. Rather, the rule is generally
to be. applied to situations like that in Martin: Comnany,
supra, where it was not clear from the face of the h

which of two ¢r more legal entities is tlie bidder, Where

trade names are used bit it is possible to sufficiently
identify the actual bidder so that it would not be able to
avoid the obligation of the bid, acceptance of the bild is
proper. See Mark II, Ing., B-203694, beruary 8, 1982,
82~1 CPD 104; Jack B. Imperiale Fence Co.', 1nc., 3-203261,

Octoker 26, 19681, 81~2 CPD 339.

Here, while Smith & smith Carpet’ Corp. shared a com-
mon addréss and president with Ebony Sales: Company, Inc.,

unlike the bids in the Imperiale and. Mark IX cases, its
bid did not contain any airecE or indirect reference -

to Ebony Sales Company, Inc. as the. entity to be bkound,
The only. mention,of Ebony Sales Company, Inc. in the bid
vas the identifjcation of it as the parent company of
Smith & Saith Carpet.Corp. and the referenca to the bhidder
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ad a Georgla corporation, (Smitb.&'Smith Carpet Corp.
is not registered as a Georgia corporation while
Ebony Sales Conpany; Ianc, is,) Further, although the
contracting officer states fhat Ebony Gales Company,
Inc, has used Smith & Smith Carpets as a trade pame
for a ppmter of years, theére is po evidenge in the
recoyd (as there wis in Imperiale) of that firm's using
the smith & Smith name prior to the subject bidi The
fact that Ebony Sales Company, In¢, registered Smith
& Smith Carpets. =s a trade name with the State of =
Georgia shortly after bid cpering is not evidence
that the Smith & Smith name ha., been used prior to
this bid. . . -

Thus, we do not find it clear from the.clircumstances
here. that the bid submirted by Smith ‘& Smith Carpet .
Corp, could legally bind Ebony Sales Company, Inc, There-
fore, the awerd to Smith & Smith Carpet Corp., whicl '
was not a legal entity or a registered trade name of
Ebony Sal¢s Company, Inc, at the tiyme of bid opening,
was improper, However, since, as the Corps states, the
award seems to have been the result of an hones: error
and the contract has béen perforned, we are unable to
recommend corrective action. ' \

The protest s sustained,

Comptrollgr/ Gineral
of‘the United Sta'tes
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