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(ComptrollenGeneral
of the'United States

\Washington, D,C, 20548 -

Decision

Matter .of; Onyx Computers, Inc,

File: iB-247663

Date: IMay 11, 11992

nyruszE.:Phillips IV, Esq., Keck, ‘Mahin & Cate, ‘for ‘the
jprotester,

Justiin M, :Dempsey, !Esqg., .Steven .S, Piamond, :Esg., .and
James /A, /Dobkin, :Esq., :Arnold & :Porter, and Jeffrey :H,
:Schneider, iEsq., for Digital '‘Equipment Corporation, an
interpsted party.,

.Jonathan (4, Kosarin, Esq., and Brian Kau, Esq., Department
of the Mavy, :for'the agency.,

«Catherine :M, ‘Evans, ‘Esq., Office of ‘the General Counsel,
.GAQ, ;participated in the .preparation of the decision,

IDIGEST

‘Where jprotester :abandons original :basis :for :challenging
Aagency!: s inonresponsibility determination, .and :raises :new
«challenge ito -determination for 'the :first :time :in .comments on
:supplemental :agency :report, new challenge is untimely
ibecause inot filed within 10 days after ibasis .of ;protest .was
known; :since inonresponsible protester is not .eligible for
award, it does not ‘have standing 'toprotest ‘the award on
.other -grounds..

IDECISION

«Onyx (Computers, Inc, ;protests ‘the Department of :the INavy’s
«determination '‘that it .is :nonresponsible :under invitation :for
tbids ((IFB) iNo.. !N60921-92-B-A401, for refurbighed Digital
IEquipment (Corporation (DEC) :rack-mounted minicomputers and
:associated IDEC-proprietary software.,

‘We «dismiss the :protest, .
i

'‘The 1IFB :advised offerors ‘that award :would tbe imade ito .a
'single offeror :for :all items .andibids :for less izhan :all
iftems :would ibe .considered nonresponsive. 0Onyx, tthe low
ibidder :under 'the IFB, .was determined :nonresponsible ibecause
it 1failed :to provide ‘the :Navy with :£irm commitments ifor
thardware .and ‘software .delivery :by an established deadline.
'The Navy subsequently made award 'to DEC, ‘the second-low

ibidde:r..
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In dts :dnpitial protest of ‘the award, Onyx challenged the
nonregpaonsibility determination 'based an ‘the :Navy’s failure
‘Lo @onsider .certain information .about :the firm’s ability to
Sfurnish the :required software, Subsequentlm according t?
Qnyx, .after :filing ‘its protest, it leained -that it could ot
thave «obtained ‘the :necessary :software under any circumstances
ibecause ‘it :is :pot -a DEC .authorized dealer, 1In its comments
an ithe ;:agency report, Onyx .conceded ‘that it could not :meet
ithe IRFP/«s software requirements, ibut asserted as a .new
jprotest :ground :that ‘the IFB’s :software requiremant was
wunduly restrictive 'because it limited .competition to DEC
authorized dealers., Qanyx .concluded :that the :Navy should
thave purchased ithe software items .separately to allow firms
t.hat :are mmot authorized DEC dealers to compete for ‘the
‘hardware portion of ‘the rrequirement.,

In wresponding 'to 'this :new ;protest :ground, 'the \Navy reported
ithat even if it :had purchased the required .software .separ-
ately, ‘Onyx :still :would :have ;been :found inonresponsible ‘to
supply :the thardware. Onyx disagrees, arguing :that it .would
ihave ibeen able 'to :furnish ‘the required supplier commitments
for the thardware if it had :not :been delayed iby its futile
attempt '‘to obtain commitments for the software,

Onyx'’:s .admission iin iits comments .on ‘the agency .report :that
it «could not furnish the software as wrequired :renders .aca-
«demic ithe dssue .of the iNavy’s nonreaponsibility «determina-
itiion .as ito ithe .software jportion of :the :requirement., Fur-
izher, with respect to its ability :ito provide ithe thardware,
Onyx thas inot «@hallenged the :Navy'’:s monresponsibility deter-
mination ‘4n whis :regard in a itimely manner. WUnder cour |Bid
IProtest Regulations, .a protest imust ibe 'filed within 10 work-
fing(days.aﬁterlthexbasis¢of'bhejprotest_is}knownsor:should
thave tbaen iknown., A «C/FMR, §.21.2((a)(2) ((1992)., ‘Where :@a
jprotester iinitiially miuesgattimely jprotest and later .sypple-
ment:s it with new ;and independentrgrounds .of jprotest, ithe
mew @allegations imust independentily :satisfy ourztimeliness
:requirements,«ourlRejulationSQdo:notrcontemplate ‘the wunwar-
wranted jpiecemeal ;presentation of jprotest issues. EER Sys.
Gorp., %9 Qomp,. ‘Gen, .207 (1990), 90-1 -CBD ¥ 123, :Since Onyx
was informed iby \the .agency report, received on IMardh 8,
'3992,tbhat~r0~hadxbeenvfoundxnonreaponSLble1forzfaiuurerto
iprovide supplier : .commitments for itboth software .and thardware,
its(ohauuengemto ‘that .determinatidn .as it wrelates ito the
thardware requirement, caised :for tthe :first time iin its
/April 15 .comments «n ihe :supplemental .agency :report, iis
1untimelyu .Sinoetonyx\did;not timely obfject to ithe INavy's
«determination of rtslabluitylto~furn*sh1the!hardware, we
thave o lbasis ito question ithat «determination., :As Onyx thus
ii:s inonresponsible .with :respect 'to 'the thardware jportion of
ithe requirement, .and 'therefore is :ineligible for award, it
‘Ls mot .an ‘interestetl party -to protest 'the software
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requirement, See 4 C,F,R, § .21,0(
1986,

'The

gorp,, ‘B-221561, Jan, 22,

jprotest is dismissed,
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