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Graphic Industries Association 

FILE: 

MATTER OF: 

DIGEST: 

1. 

2. 

3. 

4 .  

The determination to set aside a procure- 
ment under section 8(a) of the Small Busi- 
ness Act is a matter for the contracting 
agency and the Small Business Administra- 
tion, and therefore will not be reviewed by 
GAO absent a showing of possible fraud or 
bad faith on the part of government 
officials. 

GAO generally will not review an agency 
decision to contract or not contract under 
the section 8(a) program, including when 
that decision is based on a cost comparison 
between the cost of in-house performance 
and contracting with an 8(a) firm, absent a 
showing of possible fraud or bad faith on 
the part of procurement officials. 

The question of whether firm is eligible 
for assistance under section 8(a) of the 
Small Business Act is a matter for deter- 
mination by the Small Business Administra- 
tion, and thus is not subject to legal 
review by GAO. 

Issues raised concerning a section 8(a) 
contractor's ability to perform are matters 
for determination by the Small Business 
Administration, not GAO. 

Graphic Industries Association protests the Depart- 
ment of the Navy's decision to set aside a contract for 
the Small Business Administration's (SBA)  8(a) program, 
and the proposed award of that contract to REZA, Inc. 
dismiss the protest. 

We 

Invitation for bids (IFB) No. N00600-83-E-1459 ini- 
tially was synopsized by the Navy in the Commerce Business 
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Dai ly  (CBD) as  a c o m p e t i t i v e  t o t a l  small b u s i n e s s  
s e t - a s i d e  for  g r a p h i c  and i l l u s t r a t i o n  s e r v i c e s .  A s  
p u b l i c i z e d ,  t h e  p rocuremen t  invo lved  a cost comparison i n  
accordance w i t h  Of f i ce  of Management and Budget (OMB) 
C i r c u l a r  A-76 t o  d e t e r m i n e  whether  t h e  Navy s h o u l d  
c o n t r a c t  for  t h e  s e r v i c e s  or c o n t i n u e  in-house per formance  
of t h e  r e q u i r e m e n t .  A t  t h e  r e q u e s t  of t h e  SBA, t h e  
r e q u i r e m e n t  s u b s e q u e n t l y  was set as ide under  t h e  S B A ' s  
8 ( a )  program and t h e  IFB n e v e r  was mailed to  p r o s p e c t i v e  
b idders ,  even  though t h e  i n i t i a l  CBD s y n o p s i s  had gene- 
ra ted  i n t e r e s t  from more t h a n  100 c o n t r a c t o r s .  

The protester f i r s t  argues t h a t  t h e  IFB had i n  f a c t  
been " i s s u e d "  by t h e  Navy s i n c e  i t  had r eached  t h e  s t a g e  
of a p u b l i c  o f f e r i n g  th rough  t h e  CBD s y n o p s i s .  G r a p h i c  
c o n t e n d s  t h a t  t h e  Navy's  a c t i o n s  i n  wi thdrawing  t h e  small 
b u s i n e s s  set-aside t h u s  amounted t o  a n  improper cancella- 
t i o n  o f  t h e  s o l i c i t a t i o n .  Second,  t h e  p r o t e s t e r  d i spu te s  
t h a t  any v a l i d  cost  comparison can  be performed by t h e  
Navy where,  as  h e r e ,  a noncompe t i t i ve  8 ( a )  procurement  is 
used as t h e  b a s i s  f o r  comparison;  Graph ic  b e l i e v e s  such  a 
compar ison  would be i l l o g i c a l  and c o u n t e r p r o d u c t i v e .  
T h i r d ,  Graph ic  c o n t e n d s  t h a t  REZA is n o t  a n  e l i g i b l e  8 ( a )  
f i r m  because  i t  a l l e g e d l y  is owned by a n  i n d i v i d u a l  who is 
n o t  a member o f  a g r o u p  d e s i g n a t e d  by r e g u l a t i o n  a s  
s o c i a l l y  d i s a d v a n t a g e d .  F i n a l l y ,  Graphic s ta tes  t h a t  REZA 
is  u n a b l e  t o  s a t i s f y  t h e  s e c u r i t y  c l e a r a n c e  requirements 
of t h e  s o l i c i t a t i o n ,  is n o t  q u a l i f i e d  as  a c o r p o r a t i o n  
r e g i s t e r e d  to  do b u s i n e s s  i n  t h e  D i s t r i c t  of Columbia ,  and 
o t h e r w i s e  d o e s  n o t  have t h e  c a p a b i l i t y  t o  pe r fo rm t h e  
r equ i r ed  s e r v i c e s .  

S e c t i o n  8 ( a )  of t h e  Small  B u s i n e s s  A c t ,  15 U.S.C. 
S 6 3 7 ( a )  (19821,  a u t h o r i z e s  t h e  SBA t o  e n t e r  i n t o  con- 
t r a c t s  w i t h  government  a g e n c i e s  and t o  a r r a n g e  f o r  t h e  
pe r fo rmance  of s u c h  c o n t r a c t s  by l e t t i n g  s u b c o n t r a c t s  to 
s o c i a l l y  and e c o n o m i c a l l y  d i s a d v a n t a g e d  small b u s i n e s s  
conce rns .  By t h e  terms of t h e  ac t ,  a government c o n t r a c t -  
i n g  o f f i c e r  is g i v e n  t h e  d i s c r e t i o n  t o  l e t  t h e  c o n t r a c t  t o  
SBA upon s u c h  terms and c o n d i t i o n s  as a g r e e d  t o  by t h e  
agency  and t h e  SBA. Because o f  t h e  broad  d i scre t ion  
a f f o r d e d  t h e  SBA and t h e  c o n t r a c t i n g  a g e n c i e s  under  t h e  
a p p l i c a b l e  s t a t u t e  and  r e g u l a t i o n s ,  o u r  r ev iew of a c t i o n s  
unde r  t h e  8 ( a )  program g e n e r a l l y  is l i m i t e d  t o  d e t e r m i n i n g  
whe the r  t h e  r e g u l a t i o n s  have been followed and whe the r  
there  h a s  been p o s s i b l e  f r a u d  or bad f a i t h  on t h e  par t  of 
government  o f f i c i a l s .  Arawak C o n s u l t i n g  C o r p o r a t i o n ,  59 
Comp. Gen. 522 (19801,  80-1 CPD 404. 
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With respect t o  t h e  f o u r  issues r a i s e d  by t h e  pro- 
tester, w e  have h e l d  t h a t  i n  t h e  a b s e n c e  of a showing of 
possible f r a u d  or bad f a i t h  on  t h e  pa r t  of government 
o f f i c i a l s :  

(1) o u r  O f f i c e  w i l l  n o t  r e v i e w  a d e t e r m i n a t i o n  to 
c a n c e l  a c o m p e t i t i v e  s o l i c i t a t i o n  and t o  i n i t i a t e  a set- 
aside unde r  s e c t i o n  8 ( a ) ,  s i n c e  t h a t  is a matter for t h e  
c o n t r a c t i n g  agency and the SBA t o  dec ide .  
s t r u c t i o n  Co. ,  I n c . ,  B-195044, July 5, 1979, 79-2 CPD 10; 

A r l a n d r i a  Con- 

( 2 )  w e  w i l l  n o t  r ev iew t h e  p r o p r i e t y  of a n  agency ' s  
d e c i s i o n  t o  contract  or n o t  t o  c o n t r a c t  on t h e  basis of a 
s e c t i o n  8 ( a )  award, i n c l u d i n g  when t h e  d e c i s i o n  is based 
on  a comparison of  costs between in-house per formance  and 
c o n t r a c t i n g  w i t h  a n  8 ( a )  f i r m .  
I n c . ,  B-203108, J u n e  8 ,  1981,  81-1 CPD 463; 

- See C.S., Smith T r a i n i n g ,  

(3) w h e t h e r  a f i r m ' s  owner is s o c i a l l y  d isadvan-  
t a g e d ,  and t h u s  w h e t h e r  t h e  f i r m  is e l i g i b l e  for  t h e  8 ( a )  
program, bas ica l ly  is a matter f o r  d e t e r m i n a t i o n  by t h e  
SBA-and n o t  o u r  O f f i c e .  Or incon  C o r p o r a t i o n ,  58 Compo 
Gen. 665 (1979), 79-2 CPD 39; and ,  

(4) t h e  SBA i s  t h e  a p p r o p r i a t e  forum to  rev iew 
issues c o n c e r n i n g  a n  8 ( a )  f i r m ' s  a b i l i t y  ( r e s p o n s i b i l -  
i t y )  t o  p e r f o r m  a contract .  Main tenance ,  I n c o r p o r a t e d ,  
B-199854, August 27, 1980, 80-2 CPD 155. 

Accord ing ly ,  and since t h e  p r o t e s t e r  h a s  n o t  a l l e g e d  
possible f r a u d  or  bad f a i t h ,  w e  have no basis t o  r ev iew 
i t s  protest .  

The pro tes t  is dismissed.  

Harry  
Ac t ing  Genera l  Counsel 
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