151842,

Comptreller Gensral
of the Unitad Sintan 1776

Washingtan, D.C, 30848

Decision

Matter of:t National Steel and Shipbuilding Company--

Reconsidsration
File: B-254154.2
Date: May 27, 1994

Grant L. Clark, Esq., McKenna & Cuneo, for the protester,
Joseph P. Grassi, Esqg., and Stephen J. Wenderoth, Esq.,
Department of the Navy, for tha agency.

Tania L. Calhoun, PBsg., and Christine 5. Meloedy, Esq.,
Office ¢f the General Counssl, GAO, participated in the
praparation of the decision.

DIGESY

Request for reconsideration is denied where protester has
not shown that prior decision contained errors of fact or
law, nor has it presented information not previously
considared.

DECISION

National Steel and Shipbuildlnq Company (NASSCO) requssts
reconsideration of our decision in National Stesl .und
Shipbuilding Co., B-254394, Nov. 24, 1993, 93-2 CPD § 293,
in which we denied its protest of the terms of invitation
for bids (IFB) No. N62791-93-B-0082, issued by the
Departmant of thae Navy, Naval Sea Syotems Command (NAVSEA),
for the repair and overhaul of tha Navy ship U.8.8. Mahlon
S, Tisdala. The protester arguad that thse Navy failed to
comply with its statutory obligations concerning the
identification and quantification of hazardous wvastes
axpectad to ba generated during the performance of the
contract.

We deny thes request for reconsideration.

The repairs and alterations of the Tisdale were described in
numerous work items incorporated into the solicitation;
several of these work items involved the removal of paint
from specifically identified areas of the ship. The IFB
also included NAVSEA standard wvork item No. 077-01-001,
"Hazardous Waste Producad on Naval Vessels; handling and
disposal.” This work item required the successful
contractor to remove, handle, store, transport, and dispose
of all hazardous waste identified within the work item, and
referenced 10 U.§.C. § 7311 (Supp. V 1993), a statute which
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requires the Secretary of the Navy to snsure that each
contract entcred into for work on a naval vesssl (other
than new construction) includes a provision in which:

“The Navy identifies the types and amounts of
hazardous wastes that are required to bs removed
by the contractor from the vessel, or that

ars sxpected to be generated, durirg the
performance of work under the contract, with
such identification by the Navy to be in a form
sufficient to snable the contractor to comply
with Federal and State laws and regulations on
the ramoval, handling, storage, transportation,
or disposal of hazardous waste." 10 U,S.C.

§ 7311(a)(1).

In the space designated for the quantification of any
lead-containing paint expected to be produced as

hazardous waste during the rapairs and alterations,

work item No. 077-01-001, as amended, listed

w)1,000 pounds/15 gallons.” Finally, amendment No., 0002
added clause C-25, "Paint Containing Lead," which provides:
"[c¢)onsider all paint on naval vessels to contain lead
and/or chromate unless it can be 3stablished otharvwise

by laboratory analysis."

NASSCO filed an agency-lavel protesit of the solicitation,
arguing that clause C-25 was incons!stent with both the
Navy's statutory obligations under 10 U,.S8.C. § 7311 and with
the tearms of work item No. 077-01-001. Aftaer the protest
was denied, NASSCO filed a protest in our Office, argquing
that: (1) clause C-25 improperly conflicted with the
hazardous waste disclosure in work item No, 077-01-001
concerning the quantification of lead~containing paint;
(2) the solicitation improperly failad to sufficiently
identify the location or distribution of lead paint
throughout the work arsas; and (3) the solicitation
improperly railed to include sufficient information
regarding tha actual amount of hazardoua waste, including
removal material, expectad to be generatad during the
perforsance ol the contract.

1Tht Sscretary of the Navy ia to renegotiate such a contract
if the contractor, during the psrformance of work under the
contract, discovers hazardous waste different in type or
amount from those identified in the contract, whaere those
hazardous wastes originated on, or resulted from material
furnished by the government for, the naval vessel on which
the work is being parformed. 10 U.S.C. § 731i(b).

2 B-254394.,2
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In denying NASSCO's protest, we stated that the solicitation
identified the various individual work itsms involving paint
removal; clause C-25 identified all paint on board the ship
as lead-containing paint; and work item No, 077-01-001
quantified ths amount of lead-containing paint expected

to be gensrated as hazardous waste as a result of the
performance of all of the solicitation's work items. As a
result, we saw no reason tn'object to the Navy's use of
clause C-25 in conjunction with other provisions that served
to identify and quantify the hazardous wastes sxpected to be
ganerated during the performance of the contract. We also
found that the solicitation sufficiently identified the
locations of the lead-containing paint, considering the
identificatinn of the individual work iteams involving paint
removal and clauss C-25's {dentification of all paint on
board the ship as lead-containing paint. FPinally, we found
that NASSCO had abandoned its argument concerning the actual
amount of hazardous waste, including removal material,
expected to be generated.

Under our Bid Protest Regulations, to obtain
reconsideration, the requesting party must show that our
prior decision may contain either errors of fact or law, or
present information not previocusly considered that warrants
reconsideration of the decision. 4 C.F.R. § 21.12(a)
(1993), A party's mere disagreement with the decision does
not meet this standard. See R.E, Sghexrer, Inc.--Recon.,
B-231101.3, Sept. 21, 1588, 88-2 CPD 1 274.

In its request for reconsideration, NASSCO asserts that:
(1) it did not abandon its argument concsrning the .
sufficiency of tha estimates of lead paint contained in the
solicitation; (2) work item No. 077-01-001 and clause C-25
cannot be reconciled because not all paint on beoard the
ship contains lead; ard (3) the statute requires that the
uollci:ation identify the locations of lead paint on board
the ship.

NASSCO's first contention is based upon a misreading of our
decision. Tha abandoned argument to which wa referred did
not concern the sufficiency of the estimates of lead paint
contained in the IFB, but, rather, the sufficiency of the
estimates of hazardous waste--lsad paint plus any spent
abrasive or chemical material used to remove the paint--
axpected to be generated during the performance of the
contract. While NASSCO initially raised this argument, it
did not rebut or respond to the agency's position, contained
in its report, that work item No. 077-01-001 "provided
estimated gquantities of hazardous wastas (pajint and blast
grit) expectad to be gesnerated during the performance of the
contract,” and its explanation that these wers estimated

3 B-254394.2
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quantitias, in part, because contractors could use
varicus paint removal technigues which would yield
various gquantities of abrasive or chemical removal media,

During the protest, NASSCO did contend that the ,
solicitation's estimate of lead-containing paint was
erronecus in the context of its argument that overbidding
would result unless the Navy was required to identify the
locations of lead-containing paint. NASSCO argued that all
of the paint to bs removed undar the solicitation did not
contain lead since, it assarted, the use of lead paint on
board U.S, Naval vessels was declining; if the Navy did not
identify the locations of the lead-containing paint, bidders
would have to factor in the high costs of lead-paint removal
procedurss sven for thoss surfaces which did not contain
lead paint, thereby rasulting in overbidding.

In our decision, we discussed thess arquments and the

Navy's responses. The Navy stated that the use of lead
paint on board Navy vessels was not rare, cited examples of
the ‘use of such paint, and explained that while current
spacifications call for low-lead paint, even paint with
low-lead levels can axceed the permissible exposurs limit if
removed improperly., The Navy also resported that, while
testing might identify the lead content of paint exactly
vhers tastad, diffarent results wmight be obtained inches
awvay from whare tested. As a result, the Navy asserted that
it was more prudent to direct contractors to consider that
lead paint would be sncountered in all paint removal
operations. The protestar's only specific rasponse to the
Navy's position was to repeat that "lead usaes has ‘greatly
declined,” and to state that it is "common knowledge" that
not all paint on ships contains lead. Considering the
reacord, we found that if the protester was correct in its
assertion that knowladgeable firms would overprice, the Navy
was simply accepting the risk that it might pay more for a
safer operation, a position we found uncbjectionable. We
concludad that the Navy had provided sufficient detail in
this solicitation to psrmit compatition on a relatively
squal basis, and was not required to remove any uncertainty
from the minds of prospective bidders or to eliminate every
performance risk. J&J Maintenance, Ing,, B~248915, Oct. 8,
1992, 92-2 CPD § 232,

NASSCO's ragquast for reconsideration essentially asserts
that the Navy's estimate is erroneous becauses there is a
possibility that all paint to be removed will not contain
lead. However, the protester has provided us no basis

upon which to disagres with the Navy's statements concerning
the widespread use of isad-containing paint on board Naval
vessels and the difficulties involved in as~ertaining

its concentrations. As a result, while the amount of
lead-containing paint expected to be gsnerated, as contained

4 B-254394.2
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in work item No, 077-01-001, may not be absolutely corract,
we have no reason to baliave that it was not based on the

best information available. Sss H;_Anﬂllnri_ﬂgLL_Inﬂﬁ,

B-244682,2, Oct. 30, 1991, 91-2 CPD § 407,

As for NASSCO's assartion that the Navy did not consider
the location of the lead paint in the calculation of its
estimate, during the protest, the Navy stated that the
statement of work contained the lncations of jobs that might
require paint removal, and that work item No. 077-01-001,
the Navy's estimate, was based on tha total amount of paint
to be removed from those jobs., Since thesa individual work
itams clearly idantified the areas from which paint was to
be removed, such as "fusl oil tanks,” it is apparent that
the llavy did in fact consider the location of the lead paint
in the calculation of its estimate.

NASSCO finally argues that a “fair reading® of the statute
regquires that ths locations of lead paint be identified in
the solicitation.

As we stated in our decision, the statute regquires the

Navy to identify the type of hazardous waste “in a form
sufficient to enable the contractor to comply with laws and
regulations on the removal and disposal of such waste." We
found that the specific work items requiring paint removal,
when read in conjunction with clause C-25's identification
of that paint as containing lead, was sufficient
identification to mest the Navy's statutory obligation as
regards this solicitation. NASSCO's mere disagresment with
our decision does not provide a basis for reconsideration.

Ses R.E., Scherrer. Inc., supra.

The request for reconsideration is denied.

/s/ Robart H. Hunter
for Robert P. Murphy
Acting General Counsel

’ror this reason, NASSCO's argument that clause C-2%
contradicts and undermines the estimata of lead paint
contained in work item No. 077-01-001 does not persuade us
to reconsider our decision. The Navy asserts that virtually
all of its paint contains lead, and that the estimate in the
work item is the total amount of paint estimated to be
removed under the contract.

5 B-254394.2





