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Dave Ashworth for the protester

Wm, David Hasfurther, Esq.,, and Michael R, Golden, Esq.,
Office of the General Counsel, GAO, participated in the
preparation of the decision,

DIGEST

Prior dismissal of a protest is affirmed whére the protester
failéd to file with the General Accounting Office within

10 working days after it$ receipt of the agency report its
comments on the report or an expression of its continued
interest in the protest.

DECISION

Gilco Construction Inc requests reconsideration*of our
september 16, 1994,Ldlsmlssa1 of ‘its proréstragainstithe
re;ection ofwits “bid “ds. nonresponsive underwinv1tation for
bids 'No. 1443~ IBB?OO -94-903, -issued" by‘the‘NatLOnal*Park
Service for the ‘constriction ‘of employee housing at*the
Katmai National Park and Preserve, Bristol Bay Borough,
Alaska. We dismissed the protest because Gilco failed to
file any comments on the agency report on the protest as
required by our Bid Protest Regulations, 4 C.,F.R. § 21.3(4)
(1994) .

We affirm the dismissal,

In our Jﬁiyfzﬁ, 1994,. acknowledgment of our receipt of
Gilco’s protest, we advised Gilco that the agency report due
date was August 19, and that:

"Under%our zegulatxons, 4 C.F.R..§ 21, 3(3): .you
are required ;2ither, to submit written comments in
response to the report or to advise our Office
that*you desire to have the protest decided on the
existing record. Written comments, or
notification that no comments will be filed, must

be received in our Office within 10 working days

of your receipt of the report.”
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By letter of August 18, Gilco adv1sed us that_it had
received our letter of acknowledgment apd would appreciate
our decision ‘on -its protest, It then reiterated its reasons
for concluding that it shouyld, as the low bidder, receive
the award and that, contrary ‘to the agency’s posxtlon, its
bid bond was valid and provided no ba51s for the rejection
of its bid, We received the agency report on August 19,
Gilco regeived the agency report op Audust 22, We dismissed
the protest on September 16 after failing to receive any
comments from Gilco on the report or apy advice that we
should consider the protest on the record without comments.
Gildo arques that even though it belisves our: acﬁﬁdwledgment
letter of July 27 was inclear, it .cdncedes that-our letter
required Gilco to submit withzn 10 working days: of ita
receipt of che agéncy report comments .on the report or
advice that Gilco wanted the protest consideéered on the
record, Since in 'its letter of August 18-Gilco asked our
Office for a decision on the matter and since this letter
was submitted within 10 working days of Gilco’s receipt of
the report, Gilco believes that it complied with our
4 C.,F.R, § 21.,3(j) requirement,
Wexbelieve that the: July 27 acknowlédgment ‘of Gilco'a
protest was sufficiently clear in enumeratlngﬁthe_—-
requirementsvplaced ‘on the protester, It 1s§§he ‘duty of the
protester withinZ10 working days -after theiproteater's
receipt of the. _report to eitherisubmit’ comments: onitpe )
report or tok advise us - to. proceed on;ithe: Written: reoord,
ey rtOwadVlseaus to-proceed-even though it*willinotﬂber
submittrng comments oqﬁthe report 1The latter requirement
is 1mposed because - after*recelpt of ! ‘the - report4a protester
may“decide’ thaﬁ?the*aqency § explanaticn ofzits position.is
reasonable, and} theﬁprotester willy decide*notvto pursue ‘the
protest, but failito“advise Us of ‘Ehat decision. Thus, the
protester -is: required to take one of two actions after:it
has received the report ‘Since Gilco'’s August, 10 letter did
not satisfy the requlrements ‘of 4 C,F:R. § 21:3(j), having
been filed before:Gilco received the agency report, Gilco’s
prntest was properly dismissed. BRIT-MCO Int'l--Recop.,
B-246451.2, Apr. 27, 1992, 92-1 CpPD 1 3935.

The dismissal is affirmed,
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Ronald Berger
Associate Gen 1 Counsel
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