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Comptroller Geaerul 32,22
of the United Siates

Washington, D.C. 20548

Decision

Matter of: International Shipbuilding, Inc.
File: B-257071,2

Dnto. Dé’izember 16, 1994

Gary L Thorman for the protester,

Elizabeth Rivera Bagwell, Esq,, for the Department of the
Navy, the agency. )

David R.- Kohler, Esq,, and Jusan L, Sundberg, Esq., for the
Small Busipess Administraticn,

Behn Mlller, Esqg., and Christine 8. Melody, Esq., Office of
the General Counsel, GAQ, participated in the preparation of
the decision,

DIGIST

Prot%st challenging nonresponsxbillty deteéﬁination on
ground that agency%s alleged *failure:ito' constder protestor's
financial, information ‘resulted’ 4nxsmall Business 8 ek
Administratlon s.failure-to receiveayltal lnformation
bearinq on*protoster s .financial® capabil;ty“&s dénied where:
(1)« small pusiness’ protester failed o respond‘to three
separate -requests by contractlng agency for financial
information; and (2} Small Businéss Administration conducted
its own investigation before affirming agency’s
determlnatlon that protester was nonresponsible.

DICISIOI

L et 2ot

Internation§1“5h1pbu1ldlng, Inc..&I‘I);ﬁprotests tho .award
of;aﬁgonnraot*to ‘The Ogilvie Company under request for
proposals  (RFP). No. N0064~93- R—Ollofxassued Dy the Navy
for#10*3~tier ‘paint floats. ISILcontends that it‘was
improperly “determined nonresponsmble ‘as a.result: Of’the
Navy’s failure to consider vital information regarding its
financial capabilxty, because of this'alleged failure, ISI
protests that the Small Business Administration (SBA)
similarly overlooked the same vital information and
therefore improperly affirmed the Navy’s determination that
ISI was nonresponsible.

We deny the protest.
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BACKGROUND

on October 5, 1993, the Navy issued the RFP as a total
small business:set-aside; by the November 30 closipng date,
15 offers--including that of ISI--were received, From
February 8 to -March 7, 1994, the Navy conducted technical
dlSCUSSlOﬂS with each offeror; because ISI’s writtenp
response:to these discussions was initially determinped by
the . agency to be untimely, the protester was eliminated from
urther discussions, However, on April 13--in response to a
protest filed by ISI at this Office-~the Navy reinstated
ISI’s proposal in the competitive range, and issued a
request for best and final offers (BAFO).

Based on the BAFOs received, ISI was the lowest~priced
offeror,;howeverh because ISI's price was more-than $150,000
lower.than"the next .technically acceptable offeror—--and
because ‘another offeror for~a similar “Pprocurement was
termifated for default by the agency based on its inability
to perform at the price proposed by 1SI--the contracting
officer asked_the Dafense Contract Management Area
Opérations, Birmingham (DCMAD) to perform a pre-award survey
of ISI, including an audit of ISI's accounting system, and a
field pricing report to ascertain whether ISI’s offered
price was realistic, .
To. evaluate ISI'sJ;eepon31bllity, DCMAO performed the_
following 1nvestigation.ﬁ First, on May: 17ﬁ§DCMAO -surveyed
ISI's:facilities and¥proposedisite of performance; based on
this', inspectlon, 'DCMAQ, detéfminied that although ISI--as part
of-, a*newly claimed JOlnt venture “with another~ company,
Worldwide Marine--could technically;perform thisie .
requirement ~I1S1!s-findncial: resources "and independent
technical quali:ications were” unproven.F Forhegamplep the
SUrvVeyors discovered that although ISIﬁges ihcorporated in
'1979Fag a; Business’ engaged in the construction: and ‘repair
of_ watercraft, it did not’ have anY current commercial or
governmentﬁyork, ‘and consequently, ‘the ‘firm" didﬁﬁbr have
a¥work force- on¥site and wouldﬁhave*to srely eolely on’ ,g
‘eubcontractorsiior contract performance.e Inaaddition,ﬁgpe
pre—award surveyors” dxscovered that ‘undér a- recengggontract
that ‘involved Similar repair; wOrk to thlS«requirementﬂEEhe
agency had terminated ISI’'s’ performano through*a no-cost
settlement due to ISI’s lnadequate cashflow, speclfically,
ISI’3 lack of:financial resources - had resulted in: nonpayment
of subcontraotors and the firms inab;lity to completefthe
contract, Flnally, although ISI répresented to DCMAO that
it had recently formed a joint venture with Worldwide Marine
to perform this requirement, this joint venture relationship
was not referenced anywhere in ISI's proposal--and in fact,
the proposal under the RFP was submitted in ISI’s name only.
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this contract, accordlng to the protester, _because this
request_was ‘not. made in writipg, .ISI. :refused to respond .and
so advised’ DCMAO .. DCMAO nextfsubmltted a facgimile .request
foria, full; flnanclal and accounting Audic, ISI: ‘agraed to a
May 24 ‘audit’ ‘meeting with DCMAOJdﬂowever, ‘on that date,:ISI
advised DCMAO that it could not: cagree to the audit because
its bookkeeper had to go _to Flérida‘to ‘deal ‘with a family
ilklpness. :DCMAO ’and ISI rescheduled&the ;audit for Juhe-2;
however, ISI-adaip contacted DCMAQ ‘and#advised 'the auditors
that its bookkeeper was still unavallable, and that it had
not yet had a chance to obtain @Ry booKKeeping assistance
for the audit., In reésponse, DCMAO .advised ISI to ‘proceed
with submitting its financial information and data in its
raw form; however, I3I never complied with this request,

As a result of its concerns regardlng ISI's perforﬁince, and
ISI‘s failure to respond to the audit" request, DCMAQ.issued
a negative pre-award .surveéy and responsibllity eévaluation of
IS8I, DCMAO's reécommendation to the Navy that the ‘agency not
award this contract to ISI was primarily based on DCMAO's
determination that ISI lacked the financial resources to
successful;y perform this contract

On*Juneﬁz,tthe agency notlfied ISI tngt itﬁhad been found
nonresponsible.d Where, 'as here, a small® business ‘8% found
nonresponsible, the -matter must be referradétggthé?saa for
reviqupnder*the SBA's certificate of. competencx;(COC)
procedures=sxnce, TUnder 15 U.S:C. §- 637'b)(7) (1988), SBA
has ccnclusive authorityéto determine ‘a small busifess
‘bidder’s: responsibllity by issuing or -refusing”to issue a
CcoC. . Consequently, on "Jiine 13, the Navy referred the matter
of -I81'§* nonresponsiblllty to the SBA Atlanta Regional
0ffice Jfor review, explaining that ISI was found
nonresponsxblt due to inadequate financial and production
capablllty._U

By lettéf“datEHﬁ.une 16, SBA notified ISI“of thegbasis for
its: nonresponSJbllltyggeterminationuﬁpnd further advised the
contractor ‘that™sBA wouldtreVLEwgthe determination but that
"[rltﬁmust “be - emphasized*hndjguly noteds thatntnﬂﬁpurden of
demonatrating competencygto PErform: fig™ solely .your
respondibility." The Tetter also informed ISI:tHat in order
to appeal the Navy'’s nonresponsibility determination, the
firm would have to: :complete -and submit an ‘attached
"Application InstructioniSheet" which required the following
information to-be provided to SBA: supplier and
subcontractor information; completed contracts; present
plant load; facilities and equipment; personnel resumes;

l?The Navy also concluded that ISI is not a regular dealer
under the Walsh-~Healey Act. SBA later found that ISI in
fact is a reqular dealer.
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itemization of all costs, production ‘nilestone chart; labor
requirements ‘and workload;. engineering drawings and
specificacions; a copy of the firm’s quality control manual;
a copy of ISI's small business size determination; cash flow
information; profit and loss statements; and balance sheets
for the past 3 fiscal years.

In response to the December 16 letter, IST provided SBA with
a _copy of its-small ;business size determination, a completed
coc "application, ifformation on a,.1985 loanfmgncome
statemente from 1891, .1992, and 1993, and balance sheets for
theése years., To allay: concernSeahoutiits fipancial )
capability,- ISI provided a proposed “monthlyTcash flow chart
listing"$591,500 in projected loans from Worldwide Marine
for the period of August 1994 through May 1995.as well as a
June 3 letter from Worldwide Marine notifying DCMAO that it
would control all financial administration of this contract.

On June 30,fan SBA industrial specialist conducted ‘a pf%nt
survey of ISI’s prodiction capability; ‘on July 6; ‘an“SBA
financial officer completedia report analyzing the status of
ISI, That same day, SBA- received a letter from Worldwide
Marine advising ‘the government. that Worldwide Marine had
withdrawn from the joint venture with ISI, and would not
provide any performance or support for this contract,

Based ‘o1 - ‘their, investigationsug heﬁﬁbawindustrial&specialist
and:; finanCiai:gnalyst ‘each separately determined tnatfthey
couild not recommend IS8T forﬁpontract award~~ First,ithe ‘SBA
industrial specialist determined that ISIﬁwaa not? capable to
perform fhasadTon: 15535 apparent lack ‘ofz cash%to purchase
needed - materials and pay etaff,ﬂISI'e‘failure tgéprovide
lettérsof” commitment ‘for requifedgpersonnel;dandelsr'
lackiof..a. production plan and facirities»in which o
assemble” the;fier crafte. Similﬁ?lj, theessh ‘fifvancial
analyetﬁdetermined ‘that based on | :his.. review g£§;$1's
submitted balance: sheefts and- profit/loss financieﬁiﬁ
statements, ISI's firm-had a "deficit of: retained eerninge
andza deficit ‘net’ worth " Thet analyst “also ‘noted that the
profit “shown ‘on‘the interim financial -gtatements was not.
consistent with-ISI’s fiscal year end statements, and that
theére was "no evidénce of cash availability to perform the
contract." Additionally, the SBA financial analyst reported

that Dun & Bradstreet? rated ISI "very slow and high risk,"
pin i andiBradstTes =is an independent reportinq service

that makes its reports available’ to ‘the public for
evaluating the financial positions of ‘companies, Such
reports are routinely used by contracting agencies

in evaluating contractor responsibility. See Federal
Acquisition Regulation (FAR) § 9.105-1(c) (S); Qertzen & Co,
GmbH, B-228537, Feb. 17, 1488, 88-1 CPD 1 158,
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and concluded thav as a high c¢redit risk, :ISI was upable to
obtain credit accounts with suppliers._ Finally, while IS37
had stated that Worldwide Marine would plédge $591,000 in
loan money, ISY did not provide any documentation from
Worldwide Maripe to copfirm the availability of these funds,
l.e., a letter of credit, Based on these two SBA reports,
the COC Review Committee unanimously recommended that SBA
deny the COC on the grounds that ISI was not financially
capable of performing this requirement.

By letter dated July 12, SBA notified ISI and the Navy that
ISI's application for a COC 'was denied, ;thereby affirming
the Navy’s initial determination that ISI was
nonresponsible, ISI subsequently filed this protest with
our Office, reiterati:yg its nonresponsibility challenge,

DISCUSSION

In. order to be found responsible, a ‘fiTm must,jamong other
things,faffirmatively demonstrate that it has sufficient
financial resources to perform a contrect, or the ‘ability to
obtaiiy:them. 'FAR §§ 9,104~1 and 97104~ 3(bL.;“Absent ‘auch a
showiug,_the FAR requires“the contracting ‘officer to ..
determine.a firm nonresponsible.; -FAR -§ -9, 103(b). ‘Where a
small, business is found nonresponsible,tthe ‘matter must be
referred “to ‘the’;SBA. We do. not review protests of such
matters ‘unless the protester indicates that {SBA’Ss action on
a referral may have Dbeén tiKen fraudulently ‘or in bad faith
or that SBA failed to consider wvital information bcarinq on
the protester’s responsibility. -

.Lm....- B-241046,2, Feb. 1, 1991, 91 1 CPD g 103,

In- this case,?ﬁfﬁnough ISI maintains i-ha\t thiigfvyﬁp ‘alleged
failure to -donsider vital! Jnformation*bearing on ISl’s
financial capabilitygmlsled theﬁSBA*into denying ISI’s -COC,
we find nojbasisito- questiqﬁgeither ‘the” Navy'sﬁor ;SBA’ 8
determination ithat ISI is nonresponsible.],Firat, theerecord
contains: absolutely o eviderice showing ‘bad “faithon™ “the
part ¢ of either thegyavy OF’8BA. Furtherﬁfas noted ‘above;
tha: record unequivocally shows;thatmdespitgﬁgpree apacific
requegts ‘from the_ agency,%;SIbrefused to7 provideethe Navy
with"any information demonstrating its finanbial ‘capability |
to: perform Tthis reqUirement., In: fact,~the only attempt made
by ISIFto ‘ease the Navy's: fandZSBA's " concerns--ISI's#
attempted ‘joint veénture” ‘with Worldwide Marine--failed when
WOrldwide Marine withdrew: allsits support -from*® ‘this;
requirement:., Finally, as ‘fioted ‘abdve, twoiSBA- officials
conducted independent ‘investigations of ISI's financial
cepability which were not influenced, in -‘any way, by the
Navy’s alleged failure to obtain vital financial information
bearing on ISI’s responsibility--particularly since ISI was
given the opportunity--in the SBA’s COC application--to
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furnish convincing evidence of its financial capability to
the SBA for consideration,

Anagency -is ‘not requirad to delay dwdrd ifdefinitely until
an§§ffgfprgcures the ‘causes?of its ponrespensibility, See
= v T ) P [t

1989, 89-1.CPD § 7, Under these circumstances, where the

3 str. - and Maintena Ing:y B-233027, Jan, {4,
record ‘shows)'that both the agency’and SBA have fully
considered:and investigated all available information-<and
where the protester has-failed to respond to orotherwise
allay .the agencies’ concerns redatrding 'its capability:to
perform—-the subsequent determination that the contractor
is ‘nonresponsible is unobjectionable, See Inc,,
B-255281; B-255281.2, Feb, 17, 1994, 94-1 CBD § 121; Harvard

Interiors Mfg, Co,, B-247400, May 1, 1992, 92-1 CPD 4 413

The protest is denied.

cﬁf\\ Robert P. Muggﬁ/q
General Counsel
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