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DECISION

U,S, Pollution Control, Inc. (USPCI) protests tha proposed
award of a contract by tha Defense Reutilization and
Marketing Service (DRMS) under request for proposals

No. SP4400-94-R-0014, for hazardous waste disposal.

We dismiss the protest,

Under the bid protest pIOVlSionS of the Competitxon in
Contracting ‘Actof 1984, 31 U,S,C, §§ 3551~ 35561(1988), only
an "interested:party" may protest a._federal . procurement
That .15, a protester must be- .an-actual or prcspe"tive
suppller whose dlrect economlc ‘interest would be affécted by
the- award of a- contract or the failure: to award a contract

4 CIF3 RS 21“0(a) (1994)7 }Determining whether a%party is
interested involves consideration of‘a varlety of *factors,
including the ‘qature. of thegissues raised, therbenefit of
the” rellef ‘sought bygthe protester, ‘andfthe party's status
in relation to ‘the procurement. +Black#Hi N

67 Comp. ‘Gén, 261 (1968),..88-1-CPD ¥ 1515 A protester i*
not_an interested party ‘where it would not be in line for
contract award were its-protest to be sustained. ECS

Compogites, Ioc., B- 235349 2, Jan. 3, 1990, 90-1 CPD § 7.

Eo g 2

USEcrﬁgséﬁrts that Lhe aqency did not properlxié%aluate the
respons bility and pasteperformance=of1the awardee, Tri-
btateéﬁovernmenQ;Serv1ces, Inc., thatZDRMS failed to
consider price. reasonableness .and . allowed a’Buy=in to.occur,
andlthatAthe ‘agency’ s”bést value analysis,ewhich traded off
priceﬁénd1past%perlormance, was flawed. Thefiecord shows
thatﬁeven if USPCI wé?é”corzevtaand the agency: “eliminated
TritSYate’ s proposal from consideraticn, there-are.
seven*other offerors*whose proposals .are rated equal ‘in
technlcal merit to UsPCI’s, whose prices are lower than
USPCI’ss, "and who therefore® precede USPCI in eligibility for
award under the solmcxtatlon. The protester ‘therefore lacks
the direct economic interest required to challenge the award
to Tri-State since, even if its protest were sustained, it

would not be in line for award.




ERIP3R Y

The protester ‘dlso contends that discussions were
inadequate; ‘because the agency failed to advise offerors
otHerithan USPCY of its’ lnterpretatxon of the solicitaticn’s
listing of hazardous waste, . Specifically, it is the
agency’s positiop;that the schedule listing is not
exolu3¢ve, i,e,, that a contractor may be required to
dispose of other kinds of hazardous waste than those
specxfxcally listed, This ground of protest is untimely,

By cover letter to its ipltial ‘proposal,. . dated February 16,
1994,7USPCI- “advised the™ agency of itS'understanding of the
1isting of hazardois waste in.the solic;tatlon _stating its
view that "néw or different- waste -streams will ‘be added work
to theicontract to be awarded," By létteridated October 21,
the: aqency advised USPCI ‘that it regarded USPCI'5~ .
interpretatlon as’ incorréct and that ; the bid. schedule was
structiired ‘to cover all waste categories. :USPCI .replied by
letter ‘dated November 2,;asserting ERat: "{t]he playxng field
{was]ino longer level" since USPCI waggthe only: ‘potential
offeror ‘aware of the agencdy’s interprétation:i; The agency
proceééded to receive best and final offers (BAFO} ‘on
November 16, Thus, at the latest,. USPCI was on notice by
November 16 that the agency was proceeding with the
procurement without taking the action USPCI advocated--
formally advising all offerurs of its interpretation of the
schedule.

Unde;gpur Bidﬁg;ofggt Regulations, protests alleging wgﬁg
solicitation?improprietzes must?be: filedsprior%to ‘the”"next
closiiig date for receipt ‘of proposalr; other,protests must
be filed within 107days ;after ‘thejbasis ofiprotest is known.
4 .CiFiR.485213 2 {a):{1);,-#{2).: . In essence,»USPCI “{s;alleging a
solic;tation impropriety—-an*ambiquity‘Hnﬁthegschedule-—
whicH‘shoulthave'been raised :NO 1atersthan ‘November 16, the
nextﬁclosing ‘date’ for£proposals after USPCIHreceived the
agencyés ‘October: 31§gptterssetting out the - agency'
posigipn.a Evenﬁhccepting USPCILs haractexization of its
argument3as goncerning Unequal’ discussions, the protester
should:have known that DRMS woulqigold no further- .
discussions, ‘at the:latest,- Dy - Novembsz 16, when the date
for submission of BAFQs passed Wwithout Turther negotiations,
Even in that case, the protest should have been filed within
10 days—-by December 1; the protest, filed with our Office
on December 5, is therefore untimely,
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Assistant General Counsel

B-259577





