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MATTER OF:
Library of Congress liability for increased 1973

postage charges

DIGEST:
Yeilure of Congress to apprvove deficiency epprepriatior
request by Library of Congress to fully satlsfy amount
due Postal Service for additional fiscal yeaw 1973
postage charges does not extinguish such liability as
matter of law. 1”‘ Libraxry should restore and apply
expired 1973 appropriation balances to Postal Scivice
debt, However, to exteat Lnab debt cannot be fully
palﬂ ther coy it must raasin unsatisfied since no
souvrce other than 1973 anpro FZldu’Ol balances is .availi-

able for thl- purpose.,

; s
tis o ) .
rring it - L
States Postal Service conceralng pavment of/iacroased sostane
< 7 [
charges assessed for fiscal year 1973,

In a decisicn dated Auzust 17, 1973, the Genzral Counscl
the Fostal Service advised the syvary of Congress that 1t could
el

I

not use specicl subsicdized retes and 'phasing iz of incre

eazes

provisicns uader the Postel leorganization Act, approved Aupust 12,

1270, Pub., L. No. 91-375, 8% Stat. 719, which enacted the present

title 39, United States Code (1970). According to the Ceneral

Counsel's decision, mailings by the Library of the type hcre in-

volved were treated as penslty mall under former 32 U.S.C. & 4152
11

(1964) prior to eunactment of Pub, L. Ko. 91-375, Vhile suc!
mailings were therefeore subject to reimbursement to the prede-
cessor Post Offlpe Department at the equivaleat amount of postage
due, 39 U,S.C. & 4150(a) (1964}, it appears that, in fact, the
Library offered—-aﬂd the Post Office Departmment accepted--reimburse-
ment in amounts equivalent to the special fourth class rate and
“library rate' specificd in former 39 U.S.C. E§ 4554(a) end (b)
(1964 & Supp. V), respectively. lowever, in view of his cenclusion
that the Library was not technically cntitled to special subsidized
rates under forter title 39, the General Counsel held that it
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could not benefit by the provisions of present title 39 coucerning
such rates as enacted by Fub, L., No., 91-375s

¥ % % Since the Postal Reorganization Act reflects
a general policy against cross-subsidization of mail
rates, section 2401(c) of title 39 authorizes appropria=-
tions to the Postal Service to cover the auount of revenue
forgone by the Service becausa of rates kept artificially
low by statute, including secticun 3620, lowever, the
phasing and attributable cost ceiling provisions in sec-
tion 3GZ0 and tihwe corvesponding subsidy provisions in
section 2401(c) arc, by their terms, limited to mad
entitled to be sent under the provisions of former title 39
referred to in section 3020, Since penalty mail of the
Library of Cougress was not seat under the degignated sec-
tions of former title 39 (all the Library's pesalty roail
was sent under section 4152 of the former title rathor
thian, for exanple, under the 'libra* ' vate provided in
section 4£554), such malil is mot, ia our opinicn, cubltl
cither to phasing nor to enjoy any ‘{full rate' permancatly
sct at’q subsidized level, and no subsidics weuld be autlior-
ized to Lo epprepuicted to make up Lh~ revenve forgond were
the Lihrary to bz given the Lenefit of h

.x-

[

F\
'l

se rotes

The Library accen i Jiie Postal Servvice deciglicn, bul ini-
tially considoraed it applicable ouly for fiscal yzar 1974 and
thereafter, Howe 1 i

vey, thie Postal Scrvice subgoguentl
st 1973 decision rep
A=

that the Gencral Counse DTes

effect & reaffirnation of PLLO ostal Sewvice positiors and thus
applied also to fiscal year 1973, ‘Acecordiugly, postage chnrges
for fiscal }CnL° 1973 and 1974 were reccomputed by the Libtrary, and
a deficiency supplemental eppropriation rcquest of $300,000 for
1973 and a sunplcﬁental appropriation request of $510,000 for 1974
were submitted to the Congrass., The §300,000 deficiency request
represented the differcuce between the full adéitional amount due
in 1973 postage charges ¢s a vesult of the August 1973 decision
($639,956) and an amount ($232,955) vhich the Lilbrary planncd to
absorb through restoration of expired 1973 appropriation balances.X/

x/ Apparently the latter two figures were subsequently adjusted

since the Acting Librarian's leitter to us, infra, refers to
them as $545,459 and $245,459, respectively.
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In enacting the Second Supplemental Appropriations Act, 1974,
approved June 8, 1974, Pub. L. No. 93-305, 88 Stat. 195, 215, the
Congress approved the $510,000 supplemental request for 1974 in-
creased postage charges, but it denied funding for increased
charges as applied to 1973. See H.K. Rep. No., 93-1070, 17 (1974);
S. Rep, Mo. 93~81l4, 83 (1974). Meanbers of the Senate Appropria=-
tions Committee were critical of the Postal Service decision,
principally in the differeat trecatment accorded the Lile th of
Congress as copposed to other libraries, and of the Librayyv's
scquiescence in the decision, See Hearings bofore the Senate
Committece on Appropriaticns, Sccond Supplemental Appropriations
for Fiscal Year 1974, ¢34 Cong., 24 Scss., 10591072 (pavticulerly
1067-69) (1974),

On the basis of the foregoing, the Acting Librarian presents
to us the following three questions:

My, In view of the rcfusal of the Congress tec appropriate
additional fundiun for postage iua fiscal 1973 due to hirler rates
based on a Fectal Cervice detevanination, is the Library of Conpress
required to nmake any further payments to cover these highzr ratces

to the Postal Service for its 1973 postage?

"2, If the Library is requlred to make an additional payment,
will a paymont of $245,4049,040 fvon fonds aveilahie to t
s

frem lapsed er UTOPITdLLO” {

Librery

* N ¥ N 4 .
discharge the Libravy's oblisation?

3. If full payment of $545,459,00 is required, wmay the
Library properly use future year anpropriations to discharge the

cbligation?"

The Library mailings here involved are trcated as pcwalt" mail
reimbursable pursuant to 39 U.S.C. & 32006(a) (1970), which provides
in part:

" % % executive departments and ecencies, indepen-
dent establishments of the CGovernment of the United
States, and Govermnent corporatiouns concerncd, shall
transfer to the Postal Service as postal revenue out of
any appropristions or funds available to them, as a
necessary expense of the appropriations or funds and

of the activities concerned, the eguivalent amount of
postage duc, as determined by the Postal Service, for
matter sent in the mails by or to them a&s penalty mail
under authority of section 3202 of this title."
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While the result of the August 1973 Postal Service decision that
the Library of Congress canuot benefit by special provisious appli=-
cable to other libraries may secem incoungruous from a practical or
policy viewpoint, it dJoes not appear to be legally erroncous tnde

39 U.S.C. § 3206(a).%/ Accordingly, the decision serves in bxicct
to create a valid obligation against the Library for fiscal ycar
1973 in the amount of $545,459,

Vith reference to the first twe questions presointed, tho
action of the Congress in failing tc approve the Library's 1973
deficiency appropriation request did not, in ouy view, dlschfxre
this obligation a&s a matter of law. As noted, wo belicve that the
obligation arose by the proper application of suustsztivu stetutoyy
provislons. As such, it is wot lp thoory extiuguished by thoe
absence of a liquidating appropriatien, horcovcr, the congressional
ection here involved did not Lpec:.fually purport to overrule the
Postal Service decision or actually discharge the cbligation, It is
notable in this remard that, while tho IFQICuL\d 1973 deficicucy
appropriation was denied, a supplanpatel approprintion was nade forx
1974 to fund increased charges wiich weve bascd ]“'"*TV on the sane
Postal Service decision. Accordingly, it is our opinjan th:t tie
Library should gtill maks the §$245,542 payment toward this obliga-
tion bv restoration of expirad 19/4 appropriaticn halanccs, -
31 U,8.C, § 701{a)(2) (lﬁ/ ). :

Althouzh thie full 1673 obligaticen theoretically womaive valid,
it is fundamental that such obligatien can ouly he liquidated to
the extent of available upaxoprlatLo‘ U.g, Const., art, I, 89,
cl. 7. Also, ecxcept as provided in 31 U,.8.C., §8 ZCl ot seq.,
oblipations chargeable to a particulavr fiscal 3tﬂr 1y fcharally
be paid only from appropriations available for the service oi that
fiscal year, Vhile obligations attributable to pr or fiscal years
lose thelr identity as such once the obligated balaaces for those
years are transferrced to applicable "if" (ner ed) accounts, see
31 uU,S.C. §§ 701, 702 (1970), the Library's fiscal ycar 1973

*/ Vhile our Office gencrally lacks authority to consider the
validity of Postal Service detemminations, sce, e.e., 39 U.S.C,
88 404(2), 410(a) (1970), the instent questions were subaltted
to us in terms of the availability and use of funds appropriated
to the Library. Also, the Postal Service appears to treat this
controversy as, in effect, the referral to us, pursuant to
39 U.S.C. & 2001(a) (1?70), of a matter uncollecteble thircugh
aduinistrative action,
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