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O%L,,D' DECISION

MATTER QOF:  NASCO Products Company - Reconsilderation

DIGEST: ]
DAR 7-103.10 reduf}es bidders to’ include alivapplicable taxes
in the bid price and the insertion in the bid of the words
"All Taxes Excluded" makes the bid nonresponsive.

NASCO Productsigomggny (NASCO) requests reconsideration of our
decieionain NASCO Products Company, B-192116, November 27, 1978,
78-2 CPD 364. In that decision we denied a protest to the action
of the Defense Ceneral Supply Center at Richmond, Virginia, in
rejecting, as nonresponsive, the bid of NASCO wﬁich provided "All
Taxes Excluded."

NASCO contends thatfno takes were applicable under itsTbid and
that thefpurpooegof inserting MAll-Taxes Excluded" in the bid was
to warrant- that no amounts had been included in:its bid for taxes.
NASCO also contends] that the GAO failed to consider the failure of
other bidders to include warranties that taxes were not included
in their bids. NASCO further urges that it is the Government's
burdén, when Invitation for Bids are requested, to inform con-
tractors of any applicable taxes.
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Paragraph 7-103“10 of' the Defense: Acq isition Regulations
(DAR) provides underisubparagraph (a) thatv he price bid: shall
include -all - applicableﬁgsderal State, and localrtaxes ‘and “duties.
The burden.is thus’ placed on” each participating bidderftoﬂascertain
if anyqtaxes are applicable and to include&the ‘amount”of such taxes
in tnszprices bid. Thej] applieability of - state‘and local taxes

- varies “from state’ to state and from’ one 1ocalitytto another. Some
jnrisdictions impose their tax on the vendor, others impose the
tax“on the purchaser. Since state ‘and local governments may not
impose ‘a tax on the Federal Government, taxes levied on the
purchaser are not for payment by the Fedéral Government., Since
nearly all of the 50 states and numerocus localities impose taxes,
and since contracters‘are generally more familifar with the appli-
cation of those partieular tpxes than the contracting officer,

the Government has required the bidding contractor to include all
applicable taxes in the bid price.
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N [f however, an addltional Federnl excise tax or duty becomes
applicable after a contract is awarded, subparagraph (b) of DAR
7-103.10 permits the contractor to ask for an increase in the con-
tract amount to recover the additinnal taxes’”providing ‘the con-
tractor. warrants Jin writing that Jho part of the amount claimed
was included in the initial bid price as a contingency reserve.
The written warranty is required only where there is an increase
in applicable taxes after the contract has been awarded.

NASCOfcoftends that” the coutractingmofficex gﬁould have re=-
quested deletion ‘of the objectionable condition ‘but. subparagraph
(5) of. DAR;paragraph 1-2, 404-2 ‘provides that deletion of objection-
able material“cun be reunsted only if the* candition does not go
to the substance of the bid as distinguished from the form of the
bid. Subpdragraph (5) further provides that the condition goes
to the substance of the bid where the condition affects the price.
Since the addition of any applicable taxes would affect the total
price, a request for deletion of "All Taxes Excludad" would have
been improper.

NASCO's bid does not state that no taxes were applicable. It
states, "All Taxes Excluded." Thus 1f any taxes were applicable
at the time of the bid, a contractor might claim payment for them
from the Government. To avoid this possibility the Invitation for
Bids required bidders to 1nclude all applicable taxes in the bid
prices.

The prior decision is affirmed.
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