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DECISION

FIL.E: :
B-193546 DATE: Mareh 22, 1979

MATTER OF: , . )
American Nucleonics Corporation

DIGEST:

1. Allegi%lon that technlcal dlscﬁsszona were
held wlth other offerors in competi-
tive. range, but not with protester, is
speculatlve, since protester has offered
no, evidence and theére is no evidence in
recoxrd supporting allegation.

2. Protég%erggggﬁgs that it was led to believe
that’only 'Price rev151ons could be submltted
in_beést andﬂflnal offew, ‘However, it is-
axlomatlc that price ‘and’ technical changes
may be proposed in best and final offer and
agency s request for best and final did not.
state or 1mply otherwlse. .
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3. D??igﬁﬁn not “to conduct techn1ca1 dlSCUSSlons
wrth any offero*s was not'linfeasonable, since
contract is for research-and development,
unlque and innovative approach is essence of
procurement, and discussion would be likely to
lead to “technical transfusion" and "technical
leveling."

i '

A%erlcan Nucleon:cs Conooratlon (ANC) has protesced
the proposed cost- plus-flxed ~fee award of a research and
development {R&D) contract for an en11nee11ng study and
development of an~experimental model ultra high freguency
lnterference cancellation system under request for propos-
als (RPP) No. F30602-78-R-1302 issued by the Rome Air
Development Center, Grlfflss Alr Force Base, New York.

' 9 o \\ a\v—- .

Four pr%posals were ‘tedeived”and evaluated.H Three,
ineluding ANC';, were determlned tn be _technically accept-
able and wilthin a competitive ‘range. The contracting
officer determined that technical discussions shouid not
be held, since there would be a2 likelihood that "technicail
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levnllng and "techrical transfu51on" would occur.
Telephonlc negotiations concerning cost and fees
were -conducted with the three offerors in the com-
petitive .range. Then the best and flnal offers
were requested and received., Awawd is proposed to
an offeror other than ANC that, according to the
Air Force, has offered a better proposal at a lower
price.

vkl ';'#: e rg-.'lk#
o ANC allegeséthat techn;cal dlscu5510ns ‘were
he21d w1thlotherﬁoffer0rs, but not. with 1t‘%@nd that
as a result of thoee dlch5510nS orher offerors
rev1sed their technlcal proposals in ther“'best and
final: offers.; NC ‘acset Wthat it. was 1ed to ‘believe
that_g&}y prxce/coat rev1vlons could be proposed\ln
1t*-;est and flmarﬁpffer.)%ANC qlso argues that, if —_
techn1ca1 dlsoulolons weére:not held; all proposals in
the COmpetltlvefrange must “have* been essent*ally equal
technically and award should have been made on the basis
of lowest price. ANC asserts that its price must have
been lowest, 'since it did not propose a fee,

<The Deﬁ%%tment of the Alr Fofae (Alrvéorce), in ‘its
repont, has”denled that technlcal duscu551ons wexe held

with any offeror. The, Air Force ‘also states that it is

axiomatic that. offerors may modify their  technical pro-

posals in theirfbi’st and final offers without prompting

from the Government and that ANC should have kiown this.
The Air Force notes, however, that none of the offerors

proposed technical changes.

& l .

ANC's allegatlon that technlcal dlscu551ons were
held, w1th other;offerors ig specuiatlve and ANC has pre- P
sented ;no. ev1dence in support of the ailegatlon. un :
of technlcal dlSCUSSlonS._ We agree w:th thegAlr Fo“ce 5
9051t10n chat\ANC ‘should have known that technlcalrchanges
could have been’proposed in: 1ts best and rlnal offer.

That is a ba31g tenet of negotlated procurements and the
Air“Force's request for bestﬂand final ‘offers’ dsznot
state or indicate that, proposed technical changes could
not be submitted. In any qvent, the,proposed awardee
did not propose technical changes in its best and final
offer. Thus, ANC was not préjudiced even if it was rea-
sonable for ANC to believe that it could not propose
technical changes.
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S Evenkthoughﬁgﬁ% has not specxfzcally ar;hed dit,
there 1szthe“1ssue of whether the“Alr Force should
haveﬁconducted ‘fechnical discussions - with aFL-offerors.
ThejAiE] Force has”justlfled théqfaglure&to condiict
tEchnlcal dlscu551ons”on”two l'-ases.\,E‘J.r:st Fthﬁﬁ
AerForce state SYEhaT T ‘none “of theﬂtechnzcakﬁproposals

?.fein dye o o Tt T
affofferors in. the&competltxve?range contalnpd}any
def1c1enc1esh’afthough some; cogtalned weaknesses.
Second,%the AiriForce asserts1that, since thlswhas an
R&D contract andfofferors;Jinnovatlvn and unlque so;u-
tlonc-ﬂere the’ most meortantﬁgepecr ‘o ~the’ tech11cal
evaluatlon,,technlcal dlscu5510ns woulc ‘have” “lea™ to
'technlcal transfusions" and "technical leveling.™
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\ ﬂThehgggﬁﬁﬁemeﬁggtﬁ§L$Wr1t¥%$§§%%§§a1 dlsé%ssf%% be

azwit hﬂar- offerors w1th1n*a“compe;1t1ve range@ég

founwé'ln TOPUYS . C. 45E230419), (1976 It 7is our: view:
hat ucﬁgﬁegotlatlonbﬁﬂhould be con‘}cted under cgmpetl-
tlve procedures ‘€0 thé?&xtent practlralfand“that they
be. meanlngfur'fﬁigageﬁﬁthat compeEltlon lSWNEXINlZEd.
However, theg?ontent*and extenteofﬁalscu551ons needcd
to'ﬁgglsfy;theﬁrequ1rément ofﬂloép fsic. 2304(9) is,a
mattsaﬁpf Judgmentgprlmarlly fog determlnatfon ‘by the
procuring agency and.ithat: determlnatlon is. not subject

to ddéstion by”ohr¥Office unleSs cllearly arbitrary or
without a reasonable ba31s, prov1ded, of course, that |
the discussions held- §o.ndt operate to the bias- ar
prejudlce of any competitor. 51 Comp. ‘Gen. 621 (1977).
See also ‘B-172946(1), December 23, 1971. .

. In 5f§Comp. Gen. %21 (1972)n.we recoghlzggﬁ“hat the
statite should not beflnterpreted 1n a mannermﬁhlch dis-
crlmlnates agalnst»or ‘gives preferentlal treatmen: -to
a competntor and thangthe disclosure, to other {Offerors
of one. Ufferor S 1nnovat1ve solutlon to aT problem 133
unfair. Thus, where there ’is ‘an R&D procurenent and
the ofEeggr 'S 1ndependent approach to soiv1ng:3 problem
is the essence ‘of the procurement,,technlcal ‘negotiations
must be curtalled to the extent necessary to avoid techni-
cal "transfusion." 52 Comp. Gen. 870 (i973). In the
circumstances of the present case, we do not thlnk that
the Air Force's decision not to conduct technﬂcal discus-
sions was unreasoénable.

. . \
Regardﬁgg ANC's argument that all technrjal propos-
als must have been essentially equal and award shonld.
have been mau-‘on the basis of lowest price, we have
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examined the record and the proposéd dwardee has
both the highest rated technical proposal and the
lowest price,.

Accordingly, the protes’ is denied.

Deputy Comp t’rﬁl r ’Gg'n g ffa‘l‘”

of the United States






