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David s. COhen,lEsq., and Victor G. Klingelhofer, Esq.,
Cohen & White, for the protester.

Steven W. DeGaocrge, Esq., for AT&T Corperation; and Robin L.
Redfield, Esg., for MCI Telecommunications Corporation,
inteérested parties.

Douglas G. Whita, Esq., and Qlifton M. Hasegawa, Esq.,
Defense Information Systems Agency, for the agency.

Daniel I. Gordon, Esq., and Paul Lieberman, Esqg., Office of
tlia General Counsel, GAO, participated in the preparation of
the decision.

DIGBST

1. Agency reasonably rejected protester's best. and rinal
offer because its pricing 'structure appeared to be premised
on a 10-year contract and to impose termination liability on
the goveérnment if the ‘contract lasted only S years, where
the solicitation provided for a base period of 5 years with
five l~year options.

2. A&éhby was not required-to'reopen discussions to clarify
a possible ambiguity introduced for the first time in the

protester's best and final offer.
. | ]

DECIBION

IDB Internatidnal '‘protests: “the rejggtidn'as unacceptable of
its proposal under request for proposals (RFP) No. DCA200-
93-R-0057, issued by the Deafense Information Systems Agency
(DISA) for leased communications services. IDB contends
that its broposal satisfied all of the RFP requirements.

We deny the protest.

he a%éﬁgy issued the RFP on“September 30, 1993* ‘seeking
proposals for a fixed-price - contract for- satellite
communications services between Andrews Air Force Base in
Maryland and Lajes Air Base in the Azores, Portugal. The
RFP called for the award of a base contract for 5 years w:-n
five l-year options, with proposals to be avaluated on the
basis of the prices for all 10 years. The RFP stated that
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proposals ‘providing for "basic termination 11ability"--an
amount payable to a regulated common riarrier in the event of
early service termination by the government--must include a
datailed listing of the items for which the government would

be 1iable .

,tﬁg part ogﬁihegcontract w§¥k that w111 take?%lace in
Portugal,Jall offerors 'will have-to rely. én the“local
monopoly“carrier, ‘Companhia Portuguesa Radio Marconi
(Marconi)i¥ Offerdrs ware required to include Marconi's
quote’in*thelraproposal. Recause of Marconi's monopoly
gtatus,” DISA anticipated that offerors would propose
essentially identical offers for the Portuguese portion of
the services, with price competition occurring for the
domestic portion. )
e i&#ﬁﬁ%gﬁﬁﬁ@ Ll e
The monopgﬁy foreign carriérks ggébiil‘ﬁglégaffééﬁzd ‘the
procurement infother - waysﬁas%yell. Releviﬁt“tqﬁthls ‘protest
is;the RFPfprovision: that;“whlleﬁthe contract?wriﬂ—ln most
respects‘have fixed price5f authorlzed modificaticns to the
rates‘charged“by the forelgn carrler Will genera]ly be
passed through to;the U. S. government, that:: -is, if Marconi
increéases™ or decreases the charges *for the” PortLguese
portion of “the- communications, the' cost to. the government
will be adjusted on a dollar-for-dollar basis.
Al e el B

IDB ;hd other offerors:submltégaﬁﬁgltlal’proggngs in%
January 1994. IDBgsﬁbroposal included the: requlred quo*e
from Marconl for the workuto be performedg}nithe,Portuguese
segment. yThat ‘quote stated a ‘monthly charge based on a
S-year contract and stated that the monthly charges for the
optlon years, 1f ‘exerciseg, would be 5 percent lower than
for the base period. It also set forth, in summary fashlon,
the basic 'termination liability that Marconi would impose in
the event of.termination befure the completion of the

5-vear contract period.

£, NG . the dé?@clenc1es that DISA rafﬁﬁd durlng dlscusslons
with IDB on’ ‘February 2 was the absence ‘in its proposal of a
detailed listing of the items that would be included in the
basic termination liability. The written gquestion on this
subject required IDB to provide such a listing.

In its February 14 reply, IDB oxﬁlé?ged how the kasic
termination iiability would be calculated for the domestic
portion of the route. It then continued

"The quote from Marconl states that the value of
their [baSIC ‘termination 11ab111ty] reduces by
1/60 per month of contract period. IDB is
attempting to get a clarification from Marconi,
however, the individual responsible . . . is on
vacation and no one else is able to answer

2 B~257086



1122247

specific questions about ‘the Marconi proposal.
IDB will ‘notify (the agency] as soon as we receive
clarification from Marconi " _

P O NN iy " : ii]' l
Ap%a%?ﬁtly on tr?e hasis of ﬁlarifiga@i;nn”réi'c:aiv%d ffrom
Marconi,,IDBigupplemented“this response’ onﬁFebruary *1a,
confirming: that4the’termination liability would decrease by
1760 each, month, thfsameant ‘that, "if the contract 'ended
after’ the completion of ‘the basic 5-year.period, Marconi
would 'be owedxnothing in“the way .of termination liability
The clarification concluded‘ "In the event a service
.r.-t%is canceled prior to the completion of a 60 month
[that 'ig, 5 year) service term, the remaining termination
liabi]ity is due to Marconi." i

iR B ek 4@&&@&& .
Theiﬁggncxgkéﬁﬁa%this responsegacceptagleﬁ and ;eﬁgdsted
thatdIDB andcther ‘offerorsjsibnit”best andﬂ’finalgoffers
(BAFO) ‘by .March ZZQQeIDB's BAFO includedaarne quote from
MarconlkygIn that quote,.Marconl offered*whatnit’termed a
"new scenario," premised on the assumption thatffhe ‘contract
would run :for '10 years. . The monthly charge offered was
' 1ower than ‘the monthly charde’ prev1ously quoted 'for a
5- year}contract. The revised quote did not 1dent1fy the
monthlyurate that Marconi would charge for a 5-year

contract.\ 1.
i i il i
Inﬁaddition thq??evissgﬁauote providegwthat -although the
total! G L AL aﬁountﬁofﬁthegbas1dﬁtermi'"tlonWliabli ‘ty.was
not changed rrom“the earller quote,3that“riab1flty?would
dacline? by only 1/120‘perrmonth (rather than 1/60fas .in the
initfal quote).‘ﬁAccordingly ‘!instead of zero 11ab111ty if
the coritract ended ‘after 5 years (as 4n IDB's 1nitial
proposal), Marconi” proposed that: it would be ‘entitled to 50
percent of the amount of the basxc termination liability
{roughly the cost to the government of & full year's
sor¥ices under the contract) 1f the contract ended at {hat

pclnt

s oE b ) ;. “w'&;- 1 3 i BB i
IDB's8iBAFOY appearedﬁtoiégﬁer thejflowestipricefamongiy >
Hcompet1ng prcposals.ﬂqugthe courseﬁoggitsjreview}ghowever,
the:aqency&determined:that the new Marconiiquoterlmaropgrly

uuuuuu

E S, r:.. JEEs

Marconi's*incorrect;acgﬁﬁption "haa™ been incordcratcd lnto
IDB's* proposal.: Thus, IDB had filled}ln 1tsrBAF0 prlce vlist
by simply: copying Marconi's 1ower;510~year monthly ‘charge;
the :BAFO did not: indicate whethér Marconi would“increase its
monthly charge upon 1earn1ngﬂthat DISA was awarding only a
S5-year contract or whether IDB intended to absorb such an
increase rather than passing it through to the government
under the RFP provision permitting the contractor to pass
through rate increases imposed by the local carrier.

3 B-257086



1122217
MR- “‘r“ifea»-"‘ . m

Moreod%é, éﬁe‘ggency found that IDB's’ inclusion of "Marconi's
reviaedgquote ingits BLFO appeared toC;mpose:on the :
government thegriex otﬁsubstantial termination liability in
the" event'thongovernment‘didunot exercise all. of 4the options
afier, theiinitial 5-ye ontract period.w The agency ‘noted
that?théyother,offerogsﬂhad received ‘tHe | revisedaﬁarconi
quote'xbut ha dgall dEolined?to use it aséthe'basis of their
BAFOs,idﬁH had: nstead”continped tojuse 'the earlier’ 5-year
Marconi,quote'in ‘thdir 'BAFOs.' On"the basis of:its .
determinationathat IDB's BAFO incorporating the rev15ed
Harconi’quote was ‘inconsistent .with the RFP requirement that
offerors: propose ‘prices for a basic 5-year contract period,
the. agency rejected IDB's BAFO as unacceptable., This
proteet followed.,ﬁ_ o ; " .

: -gpthing.ﬁﬁﬂ@tng : ,;n:;neis‘“
the:RFPu;and'that théWHEEn yﬂsﬁouldzhav eXassumedfthat IDB
was itself@takin ;onﬁthe rleﬁ”ﬁf riabrbltyufor higher
charges yhether@monthly rates or terminatlon charges, as a
reqolt of”Marconikg\reV1sione to” its quotef’ Specifically,
IDBjaTguds "ERAtYitEYBAFO didfndt: ‘dadress'andftheretore did

not alter, ‘the company's ear lier L ndlcetlon\thatﬁ}he

termination% iability§ would!decreasel T’E e mﬂémonth

Adcording t IDBﬁ@th eirevision: toﬂMarconf's quotéfaffected
only¥IDB's ‘1iabillty.to Marron;ﬁﬂbvflnqrea51ng IDB' Co
SXPOSUTE )i,k and#notche gov&?ﬁhéhtﬁs?ﬁfhbrfitﬁ@toﬁiDB (or to
Marconr?d "IDB: elleges thatgthe agency: etfectlvely evaluated
proposalegbased onia criterion notﬂset forth 1n*the
sollcitatlon,gnamely,fthat the forelgn carrler's\quote must
be‘"in'the identical formathn” ae,ohe ‘offeror's proposal to
the government. By this”allegation, IDB apparently means
that, while the RFP required offerors to propose prices
based on a 5-year contract term, it did not similarly
restrict the foreigrn carrier's quotes.

Ny e . s i i i
.Our“bffice 4111 not questi%ﬁ”ankﬁﬁggcy 's e@%légiion ‘of
proposals;unless the agency’” ‘daviated from the solicitaticn
evaluatinn criteria or the’evaluatlon was otherwise .
unreasonable. EggQQ_AmL_QQ:n;, B-253668, Oct. 8, .,1993, 93-2
CPD q 214. Here, IDB contends that it wae unreascnable of
the agency to view IDB's BAFO as adopting Marconi's revised
quote, and that, by so doing, DISA was deviating from the

RFP criteria.

!

B v, Eg— , . )

For exam%le, oneaofferor sent the agEncy a copy of the
reviséd quote with its BAFO, together with the follcwing
statement: "We find the terms of this alternate Marconi
proposal not to be. in compliance with the requirements of
‘the RFP and therefore are not making it a part of our
submission. We are standing with their original offer,

previously submitted."
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IDB does notfgghy that the agency could: properly reject an
: offer: proposing?thatéthe government ‘pay termination
liabilityﬁﬁt’the end”of ‘5 years, or one-otherwise premised
on a l0-year: ntraot. .IDB nevertheless denies that its
BAFO imposes’euch '1iability on the government or in any
other wayia umedaa 10-year contract term.

- faj

| R Y E )
andﬁthefproponed terminat;gn liabilitynglthe government set
£orth¥ip<IDBLS initialﬁﬁ?bposelk(os clarified during discus-
sions) *Thr-ughout the”proﬂurement & IDB: presented
Mercong&e quoteéﬁforgbaelc termlnatlon”llabrllty ‘as . .
reprerenting ch “that IDB would“nass~through to” the
government as wa *brovided for in tile RFPY:; * ‘Specifically,
ID3's! init1a1 proposal ‘simply attached ‘Marconi's quote for
the termination :1iability on the foreign segment, clearly
sugqestlnggthat the offeror was incorporating that quote
intodt Egpr oposal to define the government's--not
=liab 1ity. N .

IDBU ffectlvelyjconflrmed that§Mar ot epggsented
the quprnmggﬁ&sﬁlfﬁbirity*in~it ~responsento:theﬁegency's
dlscuselon questloﬁﬂyhegg;tﬁexplained the*gOVernment's
tggpination 1iapility¥for, théﬁﬁorelgn segmentﬁby@01t1ng
r'ﬁwjhe quotegfrom Marconint and=stating thaéﬂﬁIDp ‘is
ettempting tofget - aﬁglarlflcatxon from%uarconl" and that
"IDB*wai-notify (Ehes agency]*aé‘ don¥as-yelreceive
‘elarification“from. Marooni“"*ggnce;IDB obtalned "Glarifica-
tlon*from“nareonl,{lt supplemented its response,by ‘'stating
that "the ermination liability" would be reduced by 1/60
each month and, in thejevent® iservice "is canceled prior to
the oompletlon of 5 years, the‘remaining termination
liabilYity" would be due to Marconi. While 2t no point did
IDB expllcitly state that "the termination liability" was
the government's liability, rather than IDB's, IDB
acknowledyes that this was, in fact, its intent.

o -

As in its initial proposal, IDB's BAFO attached the pages of
a Marconi quote, except that this quote greatly increased

Y - - P
1 , : Gitarciae: i e gl ; ks ek o s ;g’ ﬁiﬁ "
aThgﬁagencyiconcedesbthat&Inﬁgggﬁqé h§§e offé%ed to ‘share
theEbasic terminatlonﬁllabil1tng£;th“the§quernment.' That
1sh§the agency would “have - v1ewedwae acoeptablﬁﬁ&“etatement
inYIDBYs BAFO that, ‘notwithstanding ‘Marconi's’ slower .
reductionfin termination 1iability, IDB. wouldrabeorb any
liability .xemaining above the 1/60 part per month ‘reduction
IDB had offered earlier. Absent such a statement in the
BAFQ, however, the agency reascnably viewed Marconi's
revised quote as superseding its earlier one and thus
renderlng IDB's pricing inconsistent with the S5-year term of
the basic contract.

5 B-257086
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the’government's liabillty in the event .the contract did not
runybeyondgthefinitial{S—year period.v The BAFO provided
neitheér more nor -lessfof. anfindication than the-initial
propoeal that Inej}ntended“the?&overnment to be responsible
for, the termination~liability payment to Marconli. Since IDB
concédes that /it intended that ‘the™ government would bear the
llabrlity set ‘forth ‘in“the earlier Marconi quote, the
qovernment's similar interpratation of IDB's BAFO was the
only reasonable reading of the BAFO,.

.

1 7 kg
Th situation 1s'éégﬁgcfﬁ§¥§§gtfiﬁ§§§§%§§¥ toithe monthly
s - ey
charges. 'AB explalnedﬂgbove Marconl'sfrevised uote
offeredwredueed~monthlxﬂpharges?bremisegg§nﬁiﬁ;0“?'Sr
contract,:: 'Here? IDB, cannotﬁplausibly ‘argle, thatgnarconi's
revised?ouote did not supersede ‘the 1nit1a1 one*or that it
should”have been 1gnored by the - government because IDB
copied as part . of" its BAFO pricee'the lower monthly Lharges
contalned in ‘Marconi's revised quote. mhue, Marconi's 10-
year pricing structure, which was inconsistent with the RFP,

was explicitly lncorporated into IDB's BAFO.

In sum, the agency reasonably rejected IDB's BAFO as being
1mproper1y 1nconeletent with the 5-year term of the
contract.
s h' 3 w13 * ’ .‘;_

IDJ%% -arg { ﬁeven 1ff1ts BAFO appeared to impose
theﬁriek of 1ncreased”month1y chargee and ‘higher 'termination
liability on?the government -the agency should have con-
duoted post-B@FO clarlflcatlons with IDB to resolve the

T

_ a .
ejgoqstituted.dlscﬁggions,urather than
:wﬁﬁrd thereforeihave§npqu1red the agency
to EG M IEFaTnew Jround ot "BAFOSRFronga LI S0t ferors. Federal
Acquisition”hegurationnss 15ﬂh 1 @15 607 and‘is €11; see

o} 6! Sept. 16 1987&5 %“2 CPD ¥ 256.
Thejdec131onut -reopenfdlscu551on'Landgrequest -a new rouund
of;jBAECs1is largely léft to’thqg?150ret10m§§_=the y
contractlng offlcer.,, ces® _.,,pz
B—242339 5,,Aug. 6, 1992, 92-2 CPD ‘4§ 76. Where an offeror
modlties its proposaliby introduc1ng material amblgultles in
1ts“BAFO it runs the risk that the agency will exercise its
diSLretlon not to-reopen discussions and will evaluate the
proposal less favorably due to the ambiguities. ,S;agg
Technical Inst. at Memphis, B-250195.2; B-250195.3, Jan. 15,
1993, 93=-1 CPD 9§ 47.

*as néted above, IDB did not-explain whether Marconi would
charge more for the 5-year contract that was to be awarded
under the RFP and whether such an increase would be passed
through to the government.

6 B-257036
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AS . explainedgabove, IDB's BAFO incorporaégﬁ a. foreign
carrier's quoteﬁwhich was inconsistent ith the RFP's S~year
term and; substantially increasgediithe , financialmrisk ;to the
government.ﬁﬁEveqﬁéf 3 iggaasumed“”n:g_gngg,ithat th
revised Marcontﬁquota?submitteduyith the BAFO‘did :not
clearly, supersedefthe ‘garlier iMa¥coni“giloté; the ‘submission
of the revised quote thh*thé”BAFO ‘at the, least introduced
ambiguities withdut explanation ‘or’ justification '\ By so
doing, IDB subjected itself to the risk that the agency
night find the proposal unacceptable without recpening BAFOs
in order to resolve what it reasonably viewed as the
inconsistency between IDB's BAFO and the RFP's 5-year term.

The protest is denied.

/s/ James A. Spagenberg
for Robert P. Murphy
Acting General Counssl
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