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MATTER OF: Tobacco Inspectors, Department of 
Agriculture - Payment of Employee's 
Share of Health Insurance from Tobacco 
User Fee Fund DIOEST: 

The Department of Agriculture asks 
whether it may pay the employee share of 
health insurance for tobacco inspectors 
in nonpay status from the tobacco user 
fee fund. Such expenditure may not be 
made. User fees collected from tobacco 
producers to provide tobacco inspection, 
certification and other services under 
the Tobacco Inspection A c t  are consid- 
ered appropriated funds and are subject 
to laws controlling expenditure of such 
funds. Expenditure of appropriated 
funds to pay the employee share of 
health insurance for tobacco inspectors 
while they are in nonpay status is pro- 
hibited by the Federal Employees Health 
aenefits Act, which places a 75 percent 
ceiling on agency contributions, and 
regulations implemented by the Office of 
Personnel Management. 

This decision is in response to a request from the 
Secretary of Agriculture, The Honorable John R. Block. The 
Secretary asks whether the Department of Agriculture may 
legally authorize payment of the employee share of health 
insurance for tobacco inspectors in nonpay status from the 
tobacco user fee fund., For t h e  following reasons, we hold 
that user fees may not be used to cover the employee share 
of health insurance. 

BACKGROUND 

The Tobacco Inspection Act, 7 U.S.C. §§ 5 1 1 - 5 1 1 q  
( 1 9 8 2 ) ,  authorizes the Secretary of Agriculture to provide 
inspection and certification (grading) services at all 
designated tobacco auction markets. The Agricultural 
Narketing Service, Department of Agriculture, employs 
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t o b a c c o  i n s p e c t i o n  p e r s o n n e l  to provide i n s p e c t i o n  s e r v i c e s  
u n d e r  t h e  Tobacco  I n s p e c t i o n  A c t .  Accord ing  to  t h e  r e q u e s t  
s u b m i t t e d  to  t h i s  O f f i c e ,  t o b a c c o  i n s p e c t o r s  are s e a s o n a l  
p e r s o n n e l  who n o r m a l l y  work 6 to  9 months e a c h  y e a r ,  depend- 
i n g  o n  t h e  g r a d i n g  n e e d s  d u r i n g  e a c h  s e a s o n .  

P u r s u a n t  t o  t h e  Federal Employees H e a l t h  B e n e f i t s  A c t  
o f  1959,  as amended, 5 U.S.C. §§ 8901-8913 (19821 ,  F e d e r a l  
employees  and a n n u i t a n t s  may p u r c h a s e  h e a l t h  i n s u r a n c e  as a 
f r i n g e  b e n e f i t  of t h e i r  Government employment.  The Govern- 
ment pays par t  of t h e  cos t  of c o v e r a g e  for e a c h  employee ,  
w i t h  t h e  employee  a s suming  t h e  r e m a i n d e r  u n d e r  c r i t e r i a  set  
f o r t h  i n  S 8906,  S e c t i o n  8 9 0 6 ( b ) ( 2 )  p r o v i d e s  t h a t  " [ t l h e  
b i w e e k l y  Government c o n t r i b u t i o n  f o r  a n  employee o r  a n n u i -  
t a n t  e n r o l l e d  i n  a p l a n  u n d e r  t h i s  c h a p t e r  s h a l l  n o t  exceed  
75  p e r c e n t  o f  t h e  s u b s c r i p t i o n  c h a r g e . "  

I n  a c c o r d a n c e  w i t h  5 U . S . C .  S 8 9 0 1 ( 1 ) ( A ) ,  and 5 U.S.C. 
3 2 1 0 5 ( a ) ,  t o b a c c o  i n s p e c t o r s  employed by t h e  Department of 
A g r i c u l t u r e  dre "employees"  for  p u r p o s e s  of c o v e r a g e  u n d e r  
t h e  F e d e r a l  Employees Health B e n e f i t s  A c t  and ,  as  t h e  r e c o r d  
b e f o r e  u s  discloses, tobacco i n s p e c t o r s  pa r t i c ipa t e  i n  t h e  
h e a l t h  b e n e f i t s  p rogram.  - 

The F e d e r a l  Employees H e a l t h  B e n e f i t s  A c t  d e s i g n a t e s  
t h e  Office of P e r s o n n e l  Manage:nent (OPM) a s  t h e  agency  
responsible  for  t h e  i m p l e m e n t a t i o n  of the h e a l t h  b e n e f i t s  
program. 5 U.S.C. 5 8913.  Under OPM r e g u l a t i o n s  i n  e f f e c t  
p r i o r  t o  August  1982,  n e i t h e r  employees  n o r  t h e  Government 
were r e q u i r e d  t o  make t h e i r  r e s p e c t i v e  c o n t r i b u t i o n s  t o  t h e  
program d u r i n g  periods when employees  were i n  a nonpay 
s t a t u s  e v e n  though  t h e  h e a l t h  i n s u r a n c e  r ema ined  i n  e f f e c t .  
See 5 C.F.R. SS 890.303,  890.304, 890.501 and 890.502 
( 1 9 8 2 ) .  T h e r e f o r e ,  tobacco i n s p e c t i o n  p e r s o n n e l  were 
p r o v i d e d  h e a l t h  i n s u r a n c e  c o v e r a g e  w i t h o u t  cost d u r i n g  t h e  
months t h e y  were i n  nonpay s t a t u s .  

E f f e c t i v e  Augus t  1982,  OPM r e v i s e d  i t s  r e g u l a t i o n s  to  
r e q u i r e  employees and t h e  Government t o  pay  t h e i r  r e s p e c t i v e  
c o n t r i b u t i o n s  t o  t h e  program f o r  e a c h  pay p e r i o d  d u r i n g  
which t h e  employees '  e n r o l l m e n t  c o n t i n u e d ,  whe the r  t h e  
employees were i n  p a y  s t a t u s  o r  nonpay s t a t u s .  5 C.F.R. 
SS 8 9 0 , 5 0 l ( e ) ,  8 9 0 . 5 0 2 ( b )  ( 1 9 8 3 ) .  T h e r e f o r e ,  u n d e r  c u r r e n t  
r e g u l a t i o n s ,  tobacco i n s p e c t o r s  must  pay t h e i r  s h a r e  of 
h e a l t h  i n s u r a n c e  w h i l e  i n  nonpay s t a t u s .  

- 2 -  



B-212484 

LEGAL DISCUSSION 

T h i s  r e q u e s t  raises t w o  q u e s t i o n s :  ( 1 )  w h e t h e r  t h e  OPM 
r e g u l a t i o n s  d i s c u s s e d  a b o v e  comply w i t h  t h e  law and are 
reasonable, and ( 2 )  w h e t h e r  u s e r  f e e s ,  collected from 
t o b a c c o  p r o d u c e r s  u n d e r  t h e  Tobacco I n s p e c t i o n  A c t ,  may be 
expended for payment o f  t h e  employee s h a r e  of h e a l t h  i n s u r -  
a n c e  for  tobacco i n s p e c t o r s  w h i l e  t h e y  are  i n  nonpay s t a t u s .  

F i r s t  w e  w i l l  c o n s i d e r  t h e  l e g a l i t y  of t h e  OPM r e g u l a -  
t i o n s .  Dur ing  t h e  30-day p e r i o d  a l l o w e d  f o r  comments o n  t h e  
r e v i s e d  r e g u l a t i o n s ,  OPM r e c e i v e d  comments s t a t i n g  t h a t  
t o b a c c o  i n s p e c t o r s  s h o u l d  b e  e x c l u d e d  f rom t h e  new r e g u l a -  
t i o n s .  OPM c o n s i d e r e d  these comments i n  d e v e l o p i n g  t h e  
f i n a l  r e g u l a t i o n s .  They found no b a s i s  for exempt ing  these 
employees f rom t h e  r e q u i r e m e n t  t h a t  t h e y  p a y  t h e i r  s h a r e  of 
h e a l t h  premiums w h i l e  i n  nonpay s t a t u s .  I n  t h e  supplemen- 
t a r y  i n f o r m a t i o n  announc ing  t h e  f i n a l  r e g u l a t i o n s ,  OPM 
s t a t e d  t h a t  " ( t l h e  [ t o b a c c o  i n s p e c t o r ]  employee s h a r e  is n o t  
a n  e x p e n s e  t o  t h e  Goverment for  p r o v i d i n g  t h i s  s e r v i c e ,  j u s t  
as i t  is n o t  a n  e x p e n s e  to  t h e  Government for  any  o t h e r  
c a t e g o r y  o f  employees ."  47 Fed. Reg. 30962 ( 1 9 8 2 ) .  

A s  s t a t e d  p r e v i o u s l y ,  OPM is  d i r e c t e d ,  by s t a t u t e ,  to 
implement  t h e  F e d e r a l  Employees H e a l t h  B e n e f i t s  program. 
5 U.S.C. S 8913.  R e g u l a t i o n s  i s s u e d  p u r s u a n t  t o  o r  i n  exe- 
c u t i o n  of a s t a t u t e  which  are w i t h i n  t h e  bounds  o f  t h e  
a g e n c y ' s  a u t h o r i t y  have  t h e  f o r c e  and e f f e c t  o f  l a w .  
R e c r e d i t  of S i c k  Leave  of FBI Employee A f t e r  Break  i n  
4 S e r v i c e ,  B-209068, J a n u a r y  20,  1983.  .An a g e n c y ' s  i n t e r p r e -  
t a t i o n  of a s t a t u t e  it is c h a r g e d  w i t h  imp lemen t ing  is 
e n t i t l e d  t o  d e f e r e n c e  and  s h o u l d  be  u p h e l d  u n l e s s  irra- 
t i o n a l ,  a r b i t r a r y  or c a p r i c i o u s .  See Uda l1  v .  Ta l lman ,  
380 U.S. 1 ( 1 9 6 5 ) . :  OPM r e v i s e d  t h e s e  r e g u l a t i o n s  w i t h  t h e  
i n t e n t i o n  of e l i m i n a t i n g  t h e  need  f o r  most of t h e  premium 
r a t e  l o a d i n g  used to  c o v e r  t h e  cost of f r e e  c o v e r a g e .  
47 Fed. Reg. 30962, p r e v i o u s l y  c i ted.-  We f i n d  t h i s  cost 
s a v i n g s  a n a l y s i s  t o  b e  r e a s o n a b l e .  I n  a d d i t i o n ,  t h e r e  is 
n o t h i n g  i n  t h e  F e d e r a l  Employee H e a l t h  B e n e f i t s  A c t  
p r o v i d i n g  for free c o v e r a g e  of h e a l t h  i n s u r a n c e  to  employees  
i n  nonpay s t a t u s .  T h e r e f o r e ,  t h i s  O f f i c e  w i l l  d e f e r  to  
OPM's i n t e r p r e t a t i o n  of t h e  F e d e r a l  Employees H e a l t h  
B e n e f i t s  A c t  r a t h e r  t h a n  s u b s t i t u t i n g  o u r  own judgment .  
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W e  n e x t  c o n s i d e r  t h e  l e g a l i t y  o f  u t i l i z i n g  t h e  tobacco 
u s e r  fee fund  t o  p a y  t h e  employee share o f  F e d e r a l  h e a l t h  
i n s u r a n c e  f o r  tobacco i n s p e c t o r s  w h i l e  t h e y  are i n  nonpay 
s t a t u s .  

The Tobacco I n s p e c t i o n  A c t ,  7 U.S.C. SS 511-511q, as 
m e n d e d  by s e c t i o n  157 of t h e  Omnibus Budget  R e c o n c i l i a t i o n  
A c t  o f  1981,  Pub. L. 97-35, requires t h e  S e c r e t a r y  of 
A g r i c u l t u r e  t o  f i x  and co l lec t  f e e s  f o r  t o b a c c o  i n s p e c t i o n ,  
c e r t i f i c a t i o n  and  o t h e r  services p r o v i d e d  f o r  u n d e r  t h e  A c t .  
The f e e s ,  a s  n e a r l y  as  possible, are to  c o v e r  t h e  costs of 
t h e  s e r v i c e s ,  i n c l u d i n g  a d m i n i s t r a t i v e  and s u p e r v i s o r y  
costs .  Nhen collected,  t h e  f e e s  " s h a l l  be c r e d i t e d  t o  t h e  
c u r r e n t  a p p r o p r i a t i o n  a c c o u n t  t h a t  i n c u r s  t h e  cost and s h a l l  
be a v a i l a b l e  w i t h o u t  f i s c a l  y e a r  l i m i t a t i o n  t o  pay  t h e  
expenses of t h e  Secretary i n c i d e n t  to  p r o v i d i n g  s e r v i c e s  
mder t h i , s  c h a p t e r . "  7 U.S.C. S 511d. See a l so  7 U.S.C. 
S 511e. 

S t a t u t e s  which  a u t h o r i z e  t h e  c o l l e c t i o n  o f  f e e s  and 
t h e i r  d e p o s i t  i n t o  a p a r t i c u l a r  f u n d ,  and which  make t h e  
fund  a v a i l a b l e  f o r  e x p e n d i t u r e  f o r  a s p e c i f i e d  purpose, have 
l o n g  been  v iewed a s  c o n s t i t u t i n g  c o n t i n u i n g  or pe rmanen t  
appropr ia t ions .  T h e r e f o r e ,  t h e y  are s u b j e c t  t o  t h e  s t a t u -  
t o r y  c o n t r o l s  and  r e s t r i c t i o n s  a p p l i c a b l e  to  a p p r o p r i a t e d  
f u n d s .  - F o r t e c  --- C o n s t r u c t o r s ,  57 Comp. Sen .  311 ( 1 9 7 8 ) ;  
35 Comp. Gen. 615  ( 1 9 5 6 ) .  T h i s  p r i n c i p l e  h a s  been s p e c i f i -  
c a l l y  appl ied t o  s ta tdtes  a u t h o r i z i n g  u s e r  f e e s .  For exain- 
p l e ,  user fee t o l l  c h a r g e s  c o l l e c t e d  by t h e  S a i n t  Lawrence 
Seaway Development  C o r p o r a t i o n  were h e l d  to  b e  a p p r o p r i a t e d  
f u n d s  i n  S a i n t  Lawrence S e a w x  Development  C o r p o r a t i o n ,  
B-193573, December 19 ,  1979.  I n  a d d i t i o n ,  u s e r  fees col- 
l e c t e d  froin f i r , n s  u t i l i z i n g  t h e  meat g r a d i n g  s e r v i c e s  of t h e  
Food S a f e t y  and  Q u a l i t y  S e r v i c e ,  Depar tment  o f  A g r i c u l t a r e ,  
were h e l d  t o  be appropriated f u n d s  i n  D e p a r t m e n t o f -  
A x i c u l t u r e ,  B-191761, September 2 2 ,  1978. Thus ,  it f o l l o w s  
t h a t  t h i s  p r i n c i p l e  would a p p l y  t o  f e e s  c o l l e c t e d  from 
t o b a c c o  p r o d u c e r s  to  p r o v i d e  tobacco i n s p e c t i o n ,  g r a d i n g  and 
o t h e r  services. 

I n  h i s  r e q u e s t ,  t h e  S e c r e t a r y  s t a t e d  t h a t  t h e  expend i -  
ture i n  q u e s t i o n  is n e c e s s a r y  to  c a r r y  o u t  t h e  p u r p o s e  of 
t h e  t o b a c c o  u s e r  f e e  fund .  Accord ing  t o  t h e  S e c r e t a r y ,  
t h e r e  is l i t t l e  d o u b t  t h a t ,  i f  t h e  tobacco i n s p e c t o r s  a re  
r e q u i r e d  t o  p a y  t h e  employee s h a r e  of h e a l t h  i n s u r a n c e  
d u r i n g  nonpay periods,  i t  w i l l  be d i f f i c u l t  to  r e c r u i t  and 
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retain highly qualified individuals.l/ A s  a result, he says 
it will be virtually impossible to continue to provide the 
same quality of service to the tobacco industry. 

An agency has reasonable discretion in determining how 
to carry out the purposes of an appropriation. However, an 
expenditure cannot be justified where it is prohibited by 
law. 38 Comp. Gen. 758 (1959); 6 Comp. Gen. 619, 621 
(1927). User fees collected from tobacco producers under 
the Tobacco Inspection Act are to be used to cover the costs 
of tobacco inspection and other services. 7 U.S.C. SS 511d 
and 511e. The Department uses these fees to pay tobacco 
inspectors' compensation, including the cost of fringe 
benefits such as the Government contribution for Federal 
health insurance. rJnder the clear and unambiguous terms of 
5 U.S.C. 5 8906(b)(2), however, a Federal agency may not pay 
more than 75 percent of the subscription charges for employ- 
ees enrolled in health insurance plans under the Federal 
Employees Health Benefits Act. Congress passed the Act to 
establish a comprehensive health benefits program for Fed- 
eral employees and provided for a 75 percent ceiling on 
agencies' contributions and all participating agencies are 
bound by that limitation. 

The Department of Agriculture is covered by and partic- 
ipates in the Federal Employees Health aenefits Program, and 
is consequently subject to the limitations on contributions 
set forth in 5 U.S.C. S 8906(b)(2), and the implementing 
regulations promulgated by the Office of Personnel Manage- 
ment as set forth in 5 C.F.R. S 890.501. Therefore, 
although the Secretary believes payment of the employee 
share of health insurance for tobacco inspectors while they 
are in nonpay status is necessary to carry out the purpose 
of the Tobacco Inspection Act, the expenditure is prohibited 
by the Federal Employees Health Benefits Act and its imple- 
menting regulations. 

- '/ The Department of Agricultur2 invests approximately 
$45,000 in training each tobacco inspector. Tobacco buying 
organizations actively seek top graders for employment. 
During 1982, eight of the Department's most highly qualified 
tobacco inspectors resigned and accepted employment with 
tobacco companies. 
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In view of the foreqoing, the Department of Agriculture 
may not legally authorize payment of the employee share of 
health insurance for tobacco inspectors while they are in 
nonpay status. 

v 

.b. E l e r  General 
/ of the United States 
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