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OF: € h i n t  o f  Commercial T r a n s f e r  Sys t ems ,  I n c .  

1. A s  t h e  C o n t r a c t  D i s p u t e s  A c t ,  4 1  U.S.C. S 6 0 5 ( a ) ,  
p r o v i d e s  t h a t  a l l  claims by a c o n t r a c t o r  a g a i n s t  
t h e  Government be s u b m i t t e d  t o  a c o n t r a c t i n g  
o f f i c e r  f o r  a d e c i s i o n ,  t h e  G e n e r a l  Accoun t ing  
O f f i c e  is n o t  t h e  p r o p e r  t r i b u n a l  f o r  r e s o l v i n g  
such  d i s p u t e s .  However, GAO may d e c i d e  whe the r  
t h e  Commerce Depar tment  or t h e  T r e a s u r y  Depar t -  
ment s h o u l d  pay t h e  claim, assuming it is v a l i d .  

2.  Although t h e  T r e a s u r y  D e p a r t m e n t ' s  n e g l i g e n c e  
c a u s e d  a n o t h e r  d e p a r t m e n t  o f  t h e  Government t o  
i m p r o p e r l y  t a k e  a prompt payment d i s c o u n t ,  as  
t h e r e  was no  c o n t r a c t u a l  r e l a t i o n s h i p  between t h e  
T r e a s u r y  Depar tment  and  t h e  Government c o n t r a c -  
t o r ,  and  t h e  Federal T o r t  C l a i m s  A c t  does n o t  
a p p l y  t o  claims a r i s i n g  f r o m  t h e  f i s c a l  ope ra -  
t i o n s  of t h e  T r e a s u r y ,  t h e  c o n t r a c t o r  c a n  r e c o v e r  
o n l y  f rom t h e  Government agency  w i t h  whom i t  had 
a c o n t r a c t u a l  r e l a t i o n s h i p ,  and n o t  t h e  T r e a s u r y  
Depar tment  . 

The Depar tment  of Commerce's P a t e n t  and Trademark O f f i c e  
and a Government c o n t r a c t o r ,  Commercial T r a n s f e r  Sys t ems ,  
I n c . ,  have asked u s  w h e t h e r  Commerce o r  t h e  T r e a s u r y  Depar t -  
ment  s h o u l d  pay $1 ,043 .95  t o  Commercial Trans ' f e r  Sys t ems ,  a 
sum e q u i v a l e n t  t o  a prompt payment d i s c o u n t  t h e  Government 
a l l e g e d l y  s h o u l d  n o t  have t aken .  F o r  t h e  reasons g i v e n  below, 
it is o u r  view t h a t ,  i f  t h e  amount claimed is owed to  t h e  con- 
t rac tor ,  t h e  Depar tment  of Commerce, ra ther  t h a n  t h e  Depar t -  
ment o f  t h e  T r e a s u r y ,  s h o u l d  m a k e  t h e  payment, 

I . Rackground 

The f a c t s  show t h a t  t h e  Depar tment  o f  Commerce c o n t r a c t e d  
w i t h  Commercial T r a n s f e r  Sys t ems ,  I n c . ,  f o r  r e n d e r i n g  o f  
v a r i o u s  s e r v i c e s .  The s e r v i c e s  were per formed between 
September  20 and O c t o b e r  1, 1982. The b i l l s  f o r  t h e  s e r v i c e s ,  
d e s c r i b e d  on f o u r  i n v o i c e s ,  show t o t a l  amounts f o r  t h e  p e r i o d s  
i n  which t h e  s e r v i c e s  were r e n d e r e d .  None o f  t h e  i n v o i c e s  
breaks down t h e  amounts  cha rged  f o r  e a c h  o f  t h e  d a y s  worked .  
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The c o n t r a c t  between Commercial T r a n s f e r  and t h e  Commerce 
Depar tment  p r o v i d e d  t h a t  Commerce c o u l d  t a k e  a 5 p e r c e n t  
prompt  payment  d i s c o u n t  i f  payment was made w i t h i n  20 days .  
The i n v o i c e s  c o v e r i n g  t h e  s e r v i c e s  were p r e s e n t e d  to  t h e  Gov- 
e rnmen t  no  l a t e r  t h a n  O c t o b e r  1 5 ,  1982. On November 1, 1982,  
t h e  T r e a s u r y  D e p a r t m e n t ' s  Washington  D i s b u r s i n g  C e n t e r  re- 
c e i v e d  from t h e  P a t e n t  and  Trademark  O f f i c e  a vouche r  c a l l i n g  
f o r  payment of $19,835.05 to  Commercial T r a n s f e r  Sys tems,  
I n c .  A c h e c k  f o r  t h i s  amount was p r o c e s s e d  on November 2, i n  
t i m e  f o r  t h e  prompt  payment d i s c o u n t .  Due t o  a hardware  m a l -  
f u n c t i o n  on  t h e  D i s b u r s i n g  C e n t e r ' s  s c a n n i n g  equ ipmen t ,  how- 
e v e r ,  t h e  check t h a t  was mailed d i d  n o t  bear t h e  p a y e e ' s  c i t y ,  
s t a t e  or z i p  code. A c c o r d i n g l y ,  t h e  check  was r e t u r n e d  t o  t h e  
D i s b u r s i n g  C e n t e r  as  u n d e l i v e r a b l e .  

A f t e r  t h e  check  w a s  r e t u r n e d ,  t h e  D i s b u r s i n g  C e n t e r  
credited t h e  p r o c e e d s  t o  t h e  P a t e n t  and Trademark Of f i ce .L /  
On November 1 7 ,  P a t e n t  and  T r a d e m a r k  s u b m i t t e d  a second  
vouche r  f o r  t h e  same amount ,  e v e n  though t h e  d i s c o u n t  per iod 
had e x p i r e d  f o r  a l l  t h e  i n v o i c e s  c o v e r e d  by t h e  voucher .  
when Commercial T r a n s f e r  r e c e i v e d  payment it conc luded  t h a t  
t h e  d i s c o u n t  w a s  i m p r o p e r l y  t a k e n  and c h a r g e d  back t h e  d i s -  
c o u n t  on  a n o t h e r  i n v o i c e .  The P a t e n t  and  Trademark  O f f i c e  
decided t h a t  t h e  c h a r g e  f o r  t h e  d i s c o u n t  was n o t  i ts  r e s p o n s i -  
b i l i t y  and f o r w a r d e d  t h e  i n v o i c e  t o  t h e  T r e a s u r y  Depar tmen t ,  
w h i c h ,  i n  t u r n ,  referred t h e  matter t o  t h e  L e g a l  Counse l  f o r  
i t s  Bureau of Government F i n a n c i a l  O p e r a t i o n s .  The L e g a l  
Counse l  c o n c l u d e d  t h a t  T r e a s u r y  was n o t  l i a b l e  f o r  any  amounts  
owed t o  Commercial T r a n s f e r  S y s t e m s ,  s i n c e  thw'prompt Payment 
A c t ,  Pub. L. N o .  97-177, 96 S t a t .  85,  n e i t h e r  imposed l i a b i l -  
i t y  on t h e  T r e a s u r y  Depar tment  f o r  prompt  payment d i s c o u n t s  
l o s t  a s  a r e s u l t  of D i s b u r s i n g  C e n t e r  errors,  n o r  expanded t h e  
p u r p o s e s  f o r  which  D i s b u r s i n g  C e n t e r  a p p r o p r i a t i o n s  are a v a i l -  
a b l e  t o  i n c l u d e  payment of amounts  u n d e r  o the r  a g e n c i e s '  
c o n t r a c t s .  

S u b s e q u e n t l y ,  Commercial T r a n s f e r  Sys t ems ,  I n c . ,  asked 
t h i s  O f f i c e  t o  r e s o l v e  i t s  $1,043.95 claim. I t  is n o t  s e e k i n g  
any i n t e r e s t  on t h e  claim. Commerce a l so  has  asked u s  to  r u l e  
on  t h e  claim. 

- R e t u r n i n g  t h e  proceeds t o  t h e  agency  r a t h e r  t h a n  d e t e r m i n -  
i n g  t h a t  a n  error w a s  made i n  t h e  D i s b u r s i n g  C e n t e r  and  
r e p r i n t i n g  t h e  check  a p p e a r s  t o  be t h e  s t a n d a r d  p r o c e d u r e  
when c h e c k s  are r e t u r n e d  a s  u n d e l i v e r a b l e .  
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L e q a l  D i s c u s s i o n  

c o n t r a c t o r  a g a i n s t  t h e  Government r e l a t i n g  t o  a c o n t r a c t  s h a l l  
be * * s u b m i t t e d  t o  t h e  c o n t r a c t i n g  o f f i c e r  f o r  a d e c i s i o n . "  
4 1  U.S.C. s 6 0 5 ( a ) /  A s  s ta ted ,  t h e  p r o v i s i o n  c o n t e m p l a t e s  
t h a t  Government c o n t r a c t o r s  w i l l  s u b m i t  t h e i r  claims t o  con- 
t r a c t i n g  o f f i c e r s  o f  t h e  a g e n c i e s  w i t h  whom t h e y  are c o n t r a c t -  
i ng .  These  o f f i c i a l s  w i l l  t h e n  d e c i d e  t he i r  claims. Thus, 
t h e  G e n e r a l  Accoun t ing  O f f i c e  is n o t  t h e  p r o p e r  t r i b u n a l  f o r  
r e s o l v i n g  c o n t r a c t  d i s p u t e s  between c o n t r a c t o r s  and Government 
a g e n c i e s .  E.g. E-213383, November 7, 1983;  61  Comp. Gen. 1 1 4  
(1981 1 . 

T h e , C o n t r a c t  D i s p u t e s  A c t  s ta tes  t h a t  " [ a l l 1  claims by a 

I n  t h i s  i n s t a n c e ,  however,  w e  i n t e r p r e t  Commerce's l e t t e r  
as  a r e q u e s t  fo r  o u r  d e c i s i o n  as  t o  whe the r  Commercial Trans -  
f e r ' s  claim, assuming it  is v a l i d ,  s h o u l d  be p a i d  by t h e  
P a t e n t  and  Trademark  O f f i c e  or by t h e  Department  of t h e  
T r e a s u r y .  W e  are t h e  p r o p e r  t r i b u n a l  for  r e s o l v i n g  t h i s  
i s s u e .  

W e  have h e l d  t h a t  where d e l a y  i n  making payment t o  a 
Government c o n t r a c t o r  is c a u s e d  by t h e  Government ' s  n e g l i -  
g e n c e ,  and  is n o t  a t t r i b u t a b l e  t o  t h e  n e g l i g e n c e  o f  t h e  con- 
t rac tor ,  t a k i n g  of a d i s c o u n t  a f t e r  e x p i r a t i o n  o f  t h e  d i s c o u n t  
p e r i o d  is u n a u t h o r i z e d .  B-192145, J u l y  7, 1978. I t  is n o t  
d i s p u t e d  t h a t  t h e  m a l f u n c t i o n  of t h e  D i s b u r s i n g  C e n t e r ' s  
s c a n n i n g  equipment  c a u s e d  t h e  check t o  be u n d e l i v e r a b l e .  
Moreover ,  w e  do  n o t  a g r e e ,  as  t h e  T r e a s u r y  Depar tment  sug- 
g e s t s ,  t h a t  t h e  P a t e n t  and  Trademark O f f i c e ' s  d e l a y  i n  r e p r o c -  
e s s i n g  t h e  voucher  a f t e r  i t  l e a r n e d  of t h e  problem w i t h  t h e  
o r i g i n a l  check  was a c o n t r i b u t i n g  f a c t o r  i n  t h e  Government ' s  
f a i l u r e  to  m a k e  payment w i t h i n  t h e  20-day p e r i o d  allowed f o r  
t a k i n g  t h e  prompt  payment d i s c o u n t .  The 20-day p e r i o d  fo r  
t a k i n g  t h e  d i s c o u n t  ended  on  or a b o u t  November 4 or 5 ,  
1982--only 2 or 3 d a y s  a f t e r  t h e  f i r s t  check was mailed by t h e  
T r e a s u r y  Department .  C e r t a i n l y ,  by t h e  t i m e  P a t e n t  and Trade-  
m a r k  d i s c o v e r e d  t h a t  t h e  c h e c k  had n o t  been d e l i v e r e d  t h e  
20-day p e r i o d  had a l r e a d y  e x p i r e d .  Thus ,  w e  t h i n k  t h e  f a i l u r e  
t o  make a t i m e l y  payment w a s  due  to  t h e  f a u l t  o f  t h e  T r e a s u r y  
Department .  

N o t w i t h s t a n d i n g  t h a t  t h e  T r e a s u r y  Depar tment  was a t  
f a u l t ,  w e  are unaware o f  any s t a t u t e  or r e g u l a t i o n  p r o v i d i n g  a 
l e g a l  basis  f o r  t h e  T r e a s u r y  Depar tment  to  pay t h e  claim. 
S i n c e  Commercial T r a n s f e r  Sys tems had a c o n t r a c t u a l  r e l a t i o n -  
s h i p  o n l y  w i t h  t h e  P a t e n t  and Trademark O f f i c e  and  n o t  t h e  
T r e a s u r y  Depar tment ,  i t  c o u l d  n o t  p r o p e r l y  p r e s e n t  a c o n t r a c t  
claim to  T r e a s u r y .  Moreover ,  as  r e g a r d s  a claim based on 
n e g l i g e n c e  o r  o t h e r  t o r t ,  s e c t i o n  4 2 1 ( i )  of t h e  F e d e r a l  T o r t  
C l a i m s  A c t ,  28  U.S.C. S 2 6 8 0 ( i ) ,  s ta tes  t h a t  t h e  p r o v i s i o n s  o f  
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t h a t  A c t  s h a l l  n o t  a p p l y  to  "any claim f o r  damages caused by 
t h e  f i s c a l  o p e r a t i o n s  of t h e  T r e a s u r y  * * *." W e  have  been  
u n a b l e  t o  f i n d  any  i n t e r p r e t a t i o n  of t h i s  p r o v i s i o n  w i t h i n  t h e  
c o n t e x t  of t h i s  case, I n  o u r  o p i n i o n ,  t h e  s e c t i o n  would b a r  
t h e  b r i n g i n g  o f  t o r t  ac t ions  r e s u l t i n g  from breakdowns i n  
f i s c a l  o p e r a t i o n s  equipment .  

While w e  were p r o c e s s i n g  t h i s  case, t h e  P a t e n t  and  
T r a d e m a r k  O f f i c e  s u b m i t t e d  comments t o  u s  m a i n t a i n i n g  t h a t  
" l i a b i l i t y  f o r  t h e  f o r f e i t e d  d i s c o u n t  rests p r i m a r i l y  w i t h  t h e  
d i s b u r s i n g  o f f i c e r ,  and t h a t  i t  is a matter f o r  t h e  T r e a s u r y  
Depar tment  t o  d e t e r m i n e  w h e t h e r  t o  s e e k  relief p u r s u a n t  t o  
31 U.S.C. 3527." S e c t i o n  3527 is a n  a c c o u n t a b l e  o f f i c e r  
relief s t a t u t e  which c o v e r s ,  among other  t h i n g s ,  rel ief o f  
d i s b u r s i n g  o f f i c e r s  f o r  d e f i c i e n c i e s  r e s u l t i n g  from i l l e g a l ,  
imprope r  o r  i n c o r r e c t  payments .  A s  t h i s  case d o e s  n o t  i n v o l v e  
s u c h  a d e f i c i e n c y ,  s e c t i o n  3527 would n o t  apply.?/ 

A c c o r d i n g l y ,  e v e n  though t h e  T r e a s u r y  Depar tment  was 
r e s p o n s i b l e  for  t h e  P a t e n t  and T r a d e m a r k  O f f i c e  l o s i n g  i ts  
prompt ayment d i s c o u n t ,  w e  t h i n k  t h e  c la im,  i f  otherwise 

of f ice .  
proper , - /  I; c a n  be paid o n l y  by t h e  P a t e n t  and  T r a d e m a r k  

Comp t r o l  l e  r G e n e r a l  lG- of t h e  U n i t e d  S ta tes  

- */ S e v e r a l  par t ies  ra ised a q u e s t i o n  a b o u t  t h e  a p p l i c a b i l i t y  
of t h e  Prompt Payment A c t ,  Pub. L. No. 97-177, 96 S t a t .  
85,  t o  t h i s  case. A s  t h e  A c t  a p p l i e s  t o  Government 
a c q u i s i t i o n  of p r o p e r t y  o r  s e r v i c e s  on  or a f t e r  October 1, 
1 9 8 2 ,  and most o f  t h e  s e r v i c e s  were a c q u i r e d  b e f o r e  t h a t  
d a t e ,  w e  do n o t  t h i n k  i t  n e c e s s a r y  t o  d i s c u s s  t h e  A c t  
h e r e  , 

- 3 /  Based o n  t h e  i n f o r m a t i o n  p r e s e n t e d  t o  u s ,  w e  have  no 
r e a s o n  t o  t h i n k  t h a t  t h e  c la im is  n o t  o t h e r w i s e  p r o p e r .  
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