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The purpose of this memorandum is to expand and clarify our interpre-
ption OF the FFederal Grant and Cooperative Agreement Act of 1977 (FGCA
Anth, Pub. L, N9, 05-224, 92 Stat, 3, February 3, 1978, 41 G,S.C.A.

(1 et seqr.»ﬁ‘his actrequires that agencies use the correct legal instru-
menl (grant, cooperative agreement, or contract) when procuring goods Ofr

~ gervices from or providing assistance to recipient organizations. Because

_there are very differentrequirements and consequences which flow from
me use Of one instrument rather than the other, itis very important to

. deternine whether or to what extent the FGCA expanded each agency's pre-
existing authority ic enter into particular types of relationships. Since OMIB
ms heen given the leading role In the study and explanation of this Act. GAO's
role at this time should be one of advising OMB and keeping Congress in-

: [ raed rather than addressing the validity of individual agency actions.

. we note that the examples used to illustrate certain issues should not he

« eonsidered Final decisions of this Office since we have not ha6 the benefit

« of the views cf the agencies responsible €or the vrogram examples nor
mve we much experience with actual cases that would permit us to test

" aur vViews. Application of the FGCA Act should be a case-by-case process.

3

i The FGCA Act and Legislative History

The portions of the FGCA Act of primary importance to this memorandum
{ are as foliows:

USE OF CONTRACTS
"Sec. 4. Each executive agency shall use a type of pro-
curemeant contract as the legal instrument reflecting are-

lationship between the Federal Government and a State or
local government or other recipient--
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(1) whenever the principal purpose of the instrument
is the acquisition, by purchase, lease, or barter,

property or services for the direct benefit or use of the
Federal Government; or

'"(2) whenever an executive agency determines in a
specific instance that the use of a type of procurement

contract iS appropriate.
USE OF GRANT AGREEMENTS

. ~"Sec. 5. Each executive agency shall use a type of grant
: agreement as the legal instrument reflecting a relationship
petween the Federal Government and a State or local govern-
ment or other recipient whenever --

"(1) the principal purpose of the relationship is the
: transfer of money, property, services, or anything of
value to the State or local government or other recip-
ient in order to accomplish a public purpose of support
or stimulation authorized by Federal statute, rather
than acquisition, by purchase, lease or barter, of '
property or services for the direct benefit or use of
: the Federal Government; and

"(2) no substantial involvement is anticipated be- !
tween the executive agency, acting for the Federal |

Government, and the State or local government or
¥ other recipient during performance of the contem-
plated activity.

USE OF COOPERATIVE AGREEMENTS

"Sec. 6. Each executive agency shall use a type of coop-

§ erative agreement as the legal instrument reflecting a relation-
ship between the Federal Government and a State or local govern-
¢ ment or other recipient whenever --

"(1) the principal purpose of the relationship is the
transfer of money, property, services, or anything of
value to the State or local government or other recipient :
to accomplish a public purpose of support or stimulation b
authorized by Federal statute, rather than acquisition,
by purchase, lease, cr barter, of property or ser-vices
for the direct benefit or use of the Federal Government;
é and
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"(2) substantial involvement is anticipated betwean the
executive agency, acting for the Federal Government, and
the State or local government or other recipient during per-
formance of the contemplated activity.

AUTHORIZATIONS

"Sec. 7. (@) Notwithstanding any other provision of lam,

each executive agency authorized by law to enter into contracts,
rant OF cooperative agreements, Or similar arrangements
is authorized and directed to enter into and use types of
contz"éc'gs,dgrant agzaem'e‘znts, or cooperative agreements

by this Act TN
as required by this E{.’ 0o 50| D .— 45;,’5 <
1n addition to thesé/b“zovisions, section 2 of the Act states congr}gssional
findings (subsection (a))¥énd the purposes of the act (subsection (b)) Section
syprovides definitions, including definitions of *'State or local governments"

ragraphs (1) and (2)) and "other recipients" (paragraph (3}), and a defi-

altion (par'ggraph (5)) that excludes from the terins '"'grant or cooperative
‘gpeement :

kK any agreement under which only direct Federal o

cash assistance to individuals, a subsidy, a loan, a loan \
guaraniee, Or insurance is provided. " &
7
The language of the FGCA is hardly a model of clarity and interpreting.,
the language of the Act in a consistent manner is difficult. However, the o,
difficuliies can be narrowed considerably if the limitations implicit in the 3
1] i i i r- 3
g R TR atanoR R BLory Lo trd 26 eh e S B e &
context oF the general congressional purposes for the FGCA, it does not
appear that Congress intended.any wholegale expansion of grant authority
allowing agencies to choose to offer grant assistance where there was no
authority to enter into such an assistance relationship previously. We believe
that the Congress only intended to require agencies to Use an instrument that
matches the transactionthey enter into, regardless of the label used in
existing legislation to characterize that transaction. However, the FGCA
was riot intended to change the nature of the transactions that are authorized.

The legislative findings contained in section 2(a)’of the FGCA Act stress
the pre-act confusion concerning the choice of legal instruments, and the
need to clarify the appropriate use ofgrants, cooperative agreements, or
confracts for specific kinds of relationships in order to promote consistent
choices by government agencies. The purposes of the Act in section 2 (b))~
are basically to resolve the problems identified in these findings by
characterizing and defining the relationships created by the three insiru-
ments, and establishing criteria that would help achieve uniform usage
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by agencies in the selection of the proper instrument. As explained in
e S€nate Committee report, the basic purpose of the Act is to clarify the

rclationships between the Federal government and non-Federal entities.

5. Rep. 95-249p. 3. The intent of the Act 1is:

"% 2 % to require that the legal instruments employed in
wransactions between Federal agencies and non-Federal re-
cipients of awards reflect the basic character of the relation-
ships established. = 1d. p. 8.

The section-by-section analysis on section 7(a)*(id. pp. 10-11) provides
gome further clarification:

"'Section 7(a) declares that notwithstanding any other
provision of law, each executive agency authorized by law
to enter into contracts, grants, cooperative agreements,
or similar arrangements is authorized and directed to use
contracts, grant agreements, or cooperative agreements as
required by this bill. The purpose of this authorization
IS to overcome the problem many agencies now face if
their choice of instrument is statutorily restricted to a
particular instrument. This authorization wilil provide
the executive agencies with needed flexibility in their efforts
to use appropriate legal instruments to reflect the relation-
ships established with non-Federal recipients of contract,
grant, or cooperative agreement awards.

"If an agency is presently authorized only to enter into
either contracts, grants, cooperative agreements, or other
arrangements, this authorization enables that agency to enter
into any or all three types of agreements, subject to the
criteria set forthin sections 4, 5, and 6. However, if an
agency is specifically proscribed by a provision of law from
using a type of agreement, this authorization would not affect
that prohibition.

"This bill would affect some existing program authorization
statutes by superseding provisions, if any, dealing with the
required use of particular instruments to implement programs.
In addition, this legislation would have another effect. When
an agency, complying with the criteria established herein,
changed the award mechanism for a particular activity from a
type of grant to a tvpe of procurement contract, then the pro-
curement regulations would apply. Conversely, when an agency
changed the award mechanism from a type of procurement con-
tract to a type of grant, the regulations and statutes applying
to procurement coairacts would no longer apply. The regu-
lations and statutes applying to transactions of Federal assis-
tance would apply.
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""The proposed legislation does not automatically chanze
the typez of instrument au’iocized by stefute bu: rd-her aulior-
Jzes the agencies to use other insmrumenis if aporopriate and
consistent with this pill, 1he legisiation is not intended 10 Aor
wiiTit eliminate specilic program o- adminisrative requ.re-
ments placed by the Congress in individual program statutes.
It also wiil noi eliminate specific requirements applying, for
exampie, to grants in such organic starufes as the Work Hoars
Zfandards Act. Given_ihe foregoing undersianding, it 1S not
Tractica. OF_necessary to1dentity alT o t:&%statdtes which might
E somewhat affected.” (Emphasis added.)

IMe FGCA_Act Does Not Expand Agency Authority

Given the limited objectives of the FGCA, it is difficult to acceptan

interpretation that would give agencies broad new independent authority;
rather, the problem apparently addressed by section 7(a)Ns the ensrmous

nousekeeping problem of going through each piece of authorizing legislation
and inserting, where appropriate, the words, ''grant’, "cooperative agree-

ment" or "contract,

1t

The Act leaves ihis task to analysis of each author-

izing statute. In this view, to find ""grant” or "cooperative agreement"
authority in each agency's authorizing statute, where these specific

words ofauthority have not been used, it must be determined what kind

of relationships the agency's statute was intended to authorize: Le_, in
order to find grant authority, the authorizing legislation must be examined

to determine if a grant type of relationship was intended Or psrmitted rather

than simply looking for the word "grant.” (Evenin the past, although we
generally applied the axiom that grant authority must be expressly stated,

Fy

rant').

ant authority has often been fouad In the absence of the specific word
This interpretation of the FGCA Act was well expressed in a legal

memorandum {copy attached) by the Department of Energy's Acting General
Counsel:

"Indeed, it seems zlear that the FCGAA [ sic! was not intended

to permit an agency, in implementing any program, to trans-
cend the discretion which was conferred upon It by the enabling
law, but oaly to carry out the purposes of that law more
efficiently. That is, the FCGAA [ sic] is not a "bootstrap, "' and
may be relied upon to enhance agency prerogatives only after

the objectives of the enabling law have been appropriately
characterized, not before. In some instances, it will be
difficult to make this characterization, and legislative historvy

and judicial decision mzy need 10 be invoked. But in each casa,

it will be the four corners of the enabling law, and not the
FCGAA [ sic], which will establish the parameters of the relation-
ship between Federal and non-Federal parties. The FCGAA [ sic]
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may then be utilized so that the law can be implemented with-
out regard to ill-defined nomenclature in the enabling 1aw
which may, for that reason alone, hamper an agency's ability
to give effect to Congress' intent. " (Footnote omitted. )

1t must be conceded, however, that the broad language of section 7(a)x

4 some portions of the legislative history can be used to argue for en-
rged agency authority. See. e.g., the second paragraph of the section
Jfsection -by-section analysis, supra, and the following language from

¢ Senate report (id. 10):

nThe agencies do have the flexibility of determining whether
a given transaction or class of transactions is procurement or
agsistance and, if assistance, whether the transaction or class
of transactions is to be associated with a type of grant or coopar-
ative agreement relationship. The mission of the agency will in-
fluence the agency”s determination of which it should be, But the
agency”s classification of its transactions will become a public
statement for public, recipient, and congressional review of how
the agency views its mnission, its responsibilities, and its relation-
ships with thke non-Federal sector. -

13 Guidance

OMDB Guidance (43 Fed. Reg. 36860, August 18, 1978)is not as clear
{t might be. Note the following exerpt:

"Thus, for example where an agency authorized to support
or stimulate research decides to enter into a transaction
where the principal purpose of the transaction is to stimulate
or suppori research, it is authorized to use either agrantor a
cooperative agreement. Conversely, if an agency is not auth-
orized to stirnulate or support research, or the principal purpose

of a transaction fundingresearch is to produce.something for the
government's own use,”a procurement transaction mast be used. n

wwever, a later paragraph, although reconcilable, confuses the point:

"The determinations of whether a program is princi - | .
pally one of procurement or assistance, and whether sub- ‘
stantial Federal involvement in performance will normally L

occur are basic agency policy decisions. Agency heads
should insure that these general decisions for each program
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are either made or reviewed at a policy level. A determi-
nation that a program is principally one of procurement or
assistance docs not preclude the use of any of the types of
instrumeats when appropriate for a particular traasaction.
Congress intended the Act to allow agencies flexibility to
select the instrument that best suits each transaction.
Agencies should insure that all transactions covered by the
Act are consistent with their basic policy decisions for
each program." Id. at 36863.

The guidance seems clearer on an agency's authority to make the grant-
cooperative agreement distinction then on the procurement-assistance
distinction.

"OMB policy on substantial involvement. Agencies
should limit Federal involvementi in assisted activities
to the minimum consistent with program requirements.
Nothing in this Act should be construed as authorizing
agencies to increase their involvement beyond that auth-
orized by other statutes. ' 1d.

Annlication of the FGCA Act to Particular Programs.

While the FGCA Act provides the basis for examining whether aa arrange-
ment should be a contract, grant or" cooperative agreement, determinations
of Whether an agency has authority to enter into the relationship as spelled
out in the instrument, whatever its label, must be found in the agency zutho-
rizing legislation, not with the FGCA Act. * The agency"s basic legislation
must be read to determine whether an assistance or procurement relation-
ship is authorized at ail, and if so, under what circumstances and with
what restrictions, when awards are made to recipients. If assistance is not
authorized, there should be no question of the agency entering into a grant
¢ Or cooperative agreement. For example, the GSA cannot make a grant to
. assist landlords to provide space for Federal employees. If assistance is
contemplated by the authorizing legislation, it must further be determined
to what degree federal involvement in the assistance is authorized. Also,
where assistance authority is found, the specific transaction must be reviewed
and properly classified since some aspects of carrying out any assistance
program remain primarily procurement in nature. An example will illustrate
this distinction.

[ S —

In order to articulate the difference between the authority flowing from
the I'GCA Act and the authority from an agenzy's legislation we have referred
i0 the analysis Of agency legislation as first level analysis although we recog-
nize that the inter play beiween the two statutes nced not cenferm to this order.

SRR rn e
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¢ icaid
pedicaid

The Medicaid program, although the words "‘grant:"or "coopzrative agree-
ent’' Nowhere appear in the legislation, Is an assistance program uader clause
(1) of sections 5and & of the FGCA. The program is described as follows at

2 U.S.C. § 1396 (1976):

"For the purpose ofenabling each State, as far as practi-
cablie under the conditions in such State, to furnish (1) medical
assistance on behalf offamilies with dependent children and of
aged, blind, or disabled individuals, whose income znd resources
are insufficient to meet the casts of necessary medical services,
and, {2) rehabilitation and other services to help such families
and individuals attain or retain capability for independence
or self-care, there Is hereby authorized to be appropriated
for each fiscal year a sum sufficient to carry out the pur-
poses of this subchapter. The sums made available under
this section shall be used for making payments to States
) which have submitted, and had approved hy the Secretary
i of Health, Education, and Welfare, State plans for medical
- assistance. "

L L BN, St ., L L a
.
.

It is clear that the program is intended to assist States to provide medical
gervices to people in need. The distinction between the ultimate purpose of
the assistance (medical assistance for people in need) and the direct recipient
of the assistance (States) is clear. There is no authority to make grants di-
rectly to providers or even to an individual in need of medical assistance. The
assistance is to go to States to carry out their responsibilities to the residents
of their States, rather than in fulfillment of a direct Federal responsibility,
and the FGCA does not change that basic authorization. However, there are
many situations where HEW would have authority to contract for services in
connection with its own administration of the program. For example, HEW
might contact with a firm t{o help assess State program compliance. See
42 U.S.C. § 1396cH%1976).

CETA

While the Medicaid example Seems obvious, it illustrates principles that
seem to become elusive in difficult or ambiguous cases. The CETA program
{The Comprehensive Employment and Training Act, 29 U.S.C. § 80#{1976)
as amended by 95 Pub. L. No. 95-524, 92 Stat. 1912, October 27, 1978)
(citations to this program are to the UG.S. Code sections as amended by the
1978 Aci)) is a program with a much more complicated design. The principal
purpose of this program, as writien since passage of the FGCA Act, are not
framed to answer I'GCA Act questions as neatly as in the Medicaid example.
The 1978 CETA amecndmenis provide, at 29 U.S.C. § 801K as follows:

|

!
P
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"It i1s the purpose of this chapter to provide job training
and employment opportunities for economically disadvantaged,
unemployed, or underemployed persons which will result in an
increase in their earned Iincome, and o assure that training
and other services lead to maximum employment opportunities
and enhance self-sufficiency by establishing a flexible, cocrdi-
nated, and decentralized system of Federal, State and local

rograms. Itis further the purpose of this chapter to provide
or the maximum feasible coordination of plans, programs, and
acdivities under this chapter with economic development, com-
munity development, and reiated activities, such as vocational
education, vocational rehabilitation, public assistance, self-
employment training, and social service programs. "'

ghere 1S little douht, however, from references to a "decentralized systein
of Federal, State and local prograrms’ ¥) the statement of purpose section,
later sections such as 29 U.S.C. § 814«xhere the reqiirements of the prime
gponsors’ comprehensive employment angd {raining plans are spelled out,
references in 29 U.S.C. §§ 815vand 816¥to "financial assistance nnder this
cnapters and other similar references, that CETA is primarily a program
to assist prime sponsors to provide employment and training to eligible
trainees. Additionally, the Secretary of Lakor is empowered to fund speciai
programs such as a special program of local workshops to train youths and
others to be owners and managers ofsmall businesses (29 U.S_.C. § 871(g))i
and a special program to train personnel to work with and assist the handi -
capped (29 U.S.C. § 876(b)).v"

Finally, the Secretary is required to establish an experimental program
as follows:

"The Secretary shall establish a program of experimental,
developmental, demonstration, and pilot projects, through
grants to or contracts with public agencies or private organi-
zations, for the purpose of improving techniques and demon-
strating the effectiveness of specialized methods in meeting
employment and training problems. Nothing in this subsection
shall authorize the Secretary to carry out employment programs
experimenting with subsidized wages in the private sector or
wages less than wages established by the Fair Labor Standards
Act of 1933 for employment subject to that Act. In carrving out
this subsection, the Secretary shall consult with such other
agencies as may be appropriate. Where programs under this
section require institutional training, appropriate arrangements
for such training shall be agreed to by the Secretary and the
Secretary of Health, Education, and Welfare. "

In carrying out his responsibilities for the entire CETA program the Secretary
is given broad authority:
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"The Secretary may make such grants, contracts, or agree- IS
ments, establish such procedures and make sach payments, in
installments and in advance or by way of reimbursement, or
otherwise allocate or espend funds made available under this
chapter, as “ecemed necessary to carry ouUt the provisioas of 4
this chapter * * *." 29U.S.C. § 828(b).v"

The question of the correct instrument is difficult to answer as purposes
agsume close to equal weight; for example, a program might be funded to
test and demonstrate a particular method by which cities can train yeouth,
The transaction is intended to produce a replicable design that the Depart-
ment Of Labor cag provide as a model to other cities. See B-195163, 58
Ccomp. Gen. 676,"‘ﬁu1y 25, 1979. The question of whether the Government
in such circumstances is buying demonstration results or supporting ang
gtimulating innovaticn is difficult to answer.

Agency Discretion

Where program authority can justify a choice of instruments anc it IS dif-
ficuit to say that assistance or procurement is the principal purpose of the
fransaction, ageacies have discretion and should exercise the discipline noted
in the legislative history of the FGCA in their choice of instruments. Similar
considerations must go into the choice of grant or cooperative agreement
based ON the extent of grantor involvement.

It can be assumed that choices of instruments will be made that rest on
considerations that include pre-FGCA grant assumptions and other consider -
ations not explicitly recognized by the Act. Where the recipient is a State
or local government, there will be a tendency to use assistance instruments.

It should be kept in mind, however, that the first level analysis of agency
authority to enter into the kind of transaction envisioned is not really a matter
of discretion--the statutory authority is either there or is not there, regard-
less of agency preference, although agency authority may be difficult to &-
termine and require the exercise of a substantial amount of judgment (see DOE
Acting General Counsel memorandum). Where called upon to decide questions
of agency authority, normal statutory interpretation rules still apply, although
in close cases me would give considerable weight to the administering agency's
interpretation of its own authority. The net effectmay be to greatly increase
the number of grants mace by agencies in close cases--even IN situations which,
traditionally had been handled as procurements.

The " Third Party’' Rule

As illastrated by the Medicaid and CETA examples, program authorities
usually sndicate a public purpose and identify who IS to carry it out. While
the public purpose and the ciass that may receive the ultimate beaefiis of a

-10 -
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rogram Mma Coincid? with the organizations that a Fedsra! a enc%/) IS author-
fze to assist, they often wilil not,”as was the case in the tw> examples. For
ample, the fact that Medicaid's purpose is to facilitate the provision of
edical services to people in need or that CETA's prime sponsor program
is designed to help in the establishment of aa employment and training pro-
gram for the poor and the under or unemployed does not mean that the Gov-
srnment IS aythorized to provide direct assisiance to people in need of
- services or of employment or fraining programs. The ultimzte
arpose ofthe program is largely irrelevant in determining whether an
gssistance or a procurement relationship is authorized €or a particular trans-
action. Medicare (42 U.S.C. § 1395¢et se(.) which has similar objectives
1o Medicaid for a differentgroup of beneficiaries retains responsibility at the
federal level for carrying out the program a1d does not place the Govern-
ment in an assistance relationship to another's prime responsibility.

Accordingly, what is of importance in answering the question of whether
gn assistance relationship is authorized Is the determination of who has
responsibility for the function at the heart of the program. In the case of
Medicaid, the statute recognizes the responsibility for carrying out the pro-
gram to be the States'; under Medicare, the Federal Government retains
responsibility. In some program authorities, as in the case of the CETA
gpecial programs, there seems to be an option.

With this understanding in mind, the so called "third party" arrange:inents
are easier tu understand. A third party situation arises where an assistance
relationship to specified recipients is authorized, but the Federal grantor
delivers the assistance to the authorized recipients by utilizing another party.
An example Is where an agency is authorized to provide technical assistance
to & certain level oflocal government, but rather than provide it directly
throigh agency staff, the agency arranges with an organization having the re-
quired expertise to' provide the assistance for it. This expert organization is
the "third party.' (The Medicaid relationship between the States and those
receiving medical services is not a third party arrangement since the States
L are the class authorized to be assisted.) Of course the granting agencv could
provide grant funds to the State or local government to procure its own assist-
ance. This is not tke kind of third party- situation with which we were concerned,

In third party situations the question arises as to whether it is possible
to make a grant to an organization that, while not 2 member of the class eligible
E to receive assistance directly from the Government, perforins a function that
: helps deliver the Federal assistance to an eligible recipient. The argument
that agencies may use grants in third party situations depends upon the view
that such arrangements are not for the ""direct benefit or use of the Federal
Government”™ " since third parties are used by agencies to pass ca the benefits
to recipients. lhis view is supported by the following excerpt from the
legislative history:
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""Subsection 4(2) reads, 'whenever an executive agency
determines in a specific instance that the use of a contract
is appropriate.' Th4is subsection accommodates situations
in which an agency determines that specific oubiic needs can
be satisfied best by using the procurement process. For
example, subsection 4(2) would cover ihe two-step situation
in which a federal agency may procure medicines which it
then 'grants' to non-Federal hospitals. This subsection does
not allow agencies to ignore sections 5and 6. Compliance with
the requirements of sections 4, 5, and 6 will necessitate 4= -
liberate and conscious agency determinations of the choice of
instrument to be employed. " S. Rep., id at 9.

e

This position in practice permits grants or cooperative agreements to be used ‘
in lieu of traditional procurements and may, in a number of situations, con-

gtitute @ misuse of grants. However, OMI3 has been reluctant to come forth

with firm guidelines on what would constitute justification for the choice of

an assistence instrument. See draft''OMB Report on Federal Systems

Management Pursuant to P, L. 95-224, " January 14, 1980, at pages 25 and

34, As aresult of OMB's position or lack of one--agencies have a choice |
among instruments in third party situations, ]
Hi sl g7 ¢Y

We believe the issue can be resolved--but should Qe resolved by OMB.
In order to do so, it must be determined whether -thj, direct benefit or yse
of the Federal Government" language of section 4(1)%ef the FGCA Act is
applicable to third parties who supply assistance, at the request of the
Governament, 10 the agency's statutory beneficiaries. In these situations,
an organizationis used to assist the Government to carry cut its assistance
function. Where this is the case, we think it could be argued that the Govern-
ment IS rrocuring a service for its own use since the provision of assistance
as authorized by the program statutes is a governmental function. Assisting
the Government to carry out its own functions is not grant "assistance' as
contemplated by the FGCA, itis a procurement relationship. Accordingly,
the rule may be stated that where tﬁe recipient of an award is not an organization
that the Federal grantor is authorized to assist, but is merely being used to
provide a service to another entity which is eligible €or assistance, the proper
instrument is a contract. In the context of the FGCA, there appear to be two
relationships involved in "third party' situations: first, the contract with
the organization that helps the Government provide assistance, and second, 11‘
the grant or cooperative agreement that provides money, goods or services |
to those eligible to receive assistance. i‘

The problem with reachfig this result is the ambiguity raised by the legisia-
tive history on section 4{2)"qkoied above. The quoted language can be read as
an understanding on the part of Congress that section 4(2)Avas necessary

Ll US A DB
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allow agencies to use fxrement instruments in third party situations. How-
ever, this statement a, 0T ptlica.l y throws the guestion back upon the basic
gramework of sections 4Y 5%24'6.M The source of this statement in the Corn-
mittee report can be fouldin iha hearings that the Senate conducted ON the

1974 versiona of the bill (S. 3514, 93rd Congress) that eventually became the
FGCA Act. Federal Grant and Cooperative Agreement Act Heat‘ings on S. 3514,
gefore the Ad Hoc Subcommittee on Federal Procurement and the Subcommittee
on Intergovernmental Relations of the Committee on Government Operations, 93d
Cong. 105-107, 153-160 {1974). Pertinent excerpts from the hearing are attached.
in the course of the hearing the question was raised as to whether It might not

pe possible to place various programs under any one of the three instruments.
The Séhators who conducted the hearing used the two step transaction described
gbove in the Committee report to illustrate the problem. Each Senztor agreed
that two step transactions should be by contract and that if agencies used this
rovision to award grants or coopzrative agreements, it would be contrary ic
their intent. It was in this light that it was suggested that section 4(1)X bacause
of its "direct benefit.or us2" language may not permit agencies to use a conract
in two step situations. As a result, the Senators focused on Secticn 4(2\because
they Wzre not aware that Section 4(1)*can be read as requiring a contract. Their
comments on the matter reflecta concern that because of the wording of

gection 4(2) which seems to give agencies discretion, their views might be
overlooked after passage ofthe act. In this context, it is possible to see the
ambiguities contained in the 1977 Senate Committee report language, which is
similar to and the apparently comes from the Senate Corninittee Report on

S. 3514, 93rd Congress. S. Rep. 93-1239 at 29.

Given this legislative background, it is possible t0 summarize congressional
intent as follows: if the Act is interpreted as permitting agencies to use grants
or cooperative agreements to acquire drugs which are in turn provided to a
grantee, Section 4(2ykshould be understood as an expression of congressional
intent that such arrangements should be contracts. Under such areading,
section 4(2J*acts as a second line of defense. Accordingly, if the primary
authority of Section 4(1y\is read to dover the first part of a two step trans-
action, the intent of Congress iIs accomplished withcut resort to the vagaries
of Section 4(2}+~ We see no reason to prefer language in a Committee report
that seems, when read in isolaiion, to require an anomolous result, when
the language of the act can be read to carry out the basic intent of the statute.
There seems very little difference between the two-step situation described
in the Committee report where the Government acquires drugs to give to
grantees and a situation where it, instead, pays a drug company to provide
the drugs to the grantee. Either of these situations meets our definition of
a third party situation.

Inwecent decisions, Burgos &Associates, Inc., B-194140, 58 Comp.
Gen78% September 13, 1979, and Bloomsbury West, 1ne. , B-194229,«
September 20, 1979, we concludedThat both HEW and The Office of Minority
Business Enterprise (OMBE) had authority to make grants to organizations
that would provide technical assistance to other organizations.

- 13 -
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s and Bloomsbury did not go into a firs-1evel analysis of the pro-

O
: %rity , as dbstinguished from the Grant and Cooperative Agreement
‘%Er:uthorify’ forthe use of,a grant instrument. In the first case, Burgos,
{‘E‘“ﬁve Order No, HéZS,\(October 13, 1971, which established OMBE, the
B or agency,, clearly speaks of authority to provide assistance to public
¥ Af rivate organizations so that they in turn may render technical and
Izﬁ“gement assistance to min rigy business ente_rP_rises. The appropria- I
g Pub. L. No. 95-431,{92 tat. 1032, specitically mentions that the (o

¢ gan 8Cts : g
’;ga:appropriated are available for grants. However, the decision was
‘B ned, not on the above grounds, but because the decision to switch to

";F'"t mechanism was authorized by the FGCA.

: the second case, Bloomsbury, the Office of Education is authgrized
ovide technical assistance o public schools. Section 2000c-2¥of Title
the United States Code provides: ‘

g T
-go
"The Commissioner is authorized, upon the application

o any school board, State, municipality, school district,

1 or other governmental unit legally responsible for operating

s public school or schools, to render technical assistance

to such applicant in the preparation, adoption and implemen-
tation of plans for the desegregation of public schools. Such
technical assistance may, among other activities, include
making available to such agencies information regarding
effective methods of coping with special educational problems
sccasioned by desegregation, and making available to such

. agencles personnel of the Office of Education or other persons
.+ specially equipped to advise and assist them 1n coping with such
*  problems." (Emphasis added. )

3 Mhere is no suggestion in this provision that technical assistance to school
 @etems IS the responsibility of anyone other than the Commissioner of Edu-
4 aton, although of course he could contract with private persons to perform
5 Ms duties for him. Also the provision does not state that the Office of Edu-
gtion IS authorized to provide assistance to a public or private organization
#ch in turn may provide technical assistance to the public schools, unlike
e situation in the first case. Inthis instance, our decision construed the
;2 F0CA as enlarging an agency's authority to provide grant assistance. In

] Wwomsbury the absence of any analysis of how an assistance relationship

4 tabe founc to be authorized by section 2000¢-2F1ecaves it unclear as to

1 #hat. if any, limit exists on an agency's choice of instruments.

As it stands, Btoomsbury, as well as OMB's position that it cannot
Msolve the third party problem, in effect adopt by default the argument

Bat section 4(1ftrequires third party arrangements to be by grant or
foperative agreement with section 4(2providing the discretionary author-
to use a contract. We believe it would be appropriate, given OMB's

4
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LK onsibilities under the act, to provide OMB with the substance of oir CON-

_.py thinking concerning third party arrangements. We would also acknowledge
;ﬁ an interpretation making third party arrangements subject to section 4(1) of
Act is a matter for its discretion, in view of its authority to issue guidance.

ge .
,‘/c@g}{s) Exceptions P b/o').;(b Y

/

audit report r:géraised a question concerning the interpretation of
£

e,?cepﬁon for loang/from the definition of grants or cooperative agree-
the FGCA, See "Better Controls Neaded over Cash

nir

* aetion 3(5) for direct Federal cash assistance to individuals, subsidies,

" pan guarantees and insurance.

The question raised in the audit report was whether three student loan

rograms, the National Direct Student Loan Program (20 U.S.C. § 1087aav”

go%-ams can be called grants or whether they are excepted loans. Under
the

g976) et seq. ) the Health ProfessionsStudent Loan Program (42 U. S.C. § 294m

_ g976) €t 5eq. ), and the Nursing Student Loan Program (42 U. S.C. § 297a (1976)«”

- ¢8¢q.Y, HEW contributes money to a college Or universit%/ fund established
ri

; ? e school to make loans to students. The Federal con

butions are called

. %egpital contributions, " which are returnable to the Government beginning

sfter a period fixed in the statutes. Repayments are called "capital distribu-

> dons'' and the Government shares in these at the ratio of its contribution to

. #at of the school. However, the total contribution may not be recoverable

. pecause it may be diminished, depending on the program, by defaulted student
: fans, administrative expenses, including collection costs, and student loans
. eancelled for certain public service by the student.

In concluding that the programs are grant programs rather than loans to
#e schools €or purpeses of the FGCA, an HEW Office of General Counsel

- msmorandum Said:

"Inreaching the conclusion that the payments under the three
student loan programs are grants, made pursuant to agree-
ments, | am aware that the statutes authorizing the three
programs provide for a distribution to the Government and
to the participatin? institution from cach loan fund at the
conclusion of the loan programs (NDSL.--20 U.S.C. 1087ff;
HPSL--42 U.S.C. 294c; NSL--42 U.S.C. 297e). Provision
for distribution of the assets from the loan fund does not,
however, alter the character of the relationship between

the Government and the participating institution. That

relationship. as noted ahove, is an assistance relationship
governed bE} the terms of a grant agreement.

-15-
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: agree. The HEW conclusion seems a reasonable application of the FGCA
‘B%ﬁ('s authority. Our auditor' analysis of the transaction as a loan was based
4 he conclusion t} at In order to account for the funds outstanding and potentially
{8 erable by the Government, it would be necessary to treat the Federal con-
.é“‘oﬁons to the ¢« chools as loans. There is no reason why a *‘grant" should not
%"?eafed as a lcan €or accounting purpose if that approach is necessary to
?;Quately accot nt for Government funds and HEW is apparently willing to
: t
éﬂmpt
; HEW's legal analy: is reached its conclusion without using an argument
";w may appear in later cases that even if the loan programs were loans in some
12,y they were not “cnly" |oans. See, section 3{5)%of the FGCA Act, quoted
f,,e, svhich suggest: that if any of the excepted kinds of programs contains
ﬁ?‘ element of non-exc epted assistance, the program must use grant or
4wrative agreem« Nt instruments.

i
3

g

t  pach agency's program authority must be analyzed to identify the type

s type s Of relationships authorized and the circumstances under which each
: athoriz ed relationship can be entered into without regard to the presence of
< gecific words such as "‘grant’" in their program legislation. Once authority

.= found , the legal instrument (contract, grant, or cooperative agreement)

; gat fits the arrangement as contemplated must be used, using the definitions
i the F GCA for guidance as to which instrument is appropriate.

o do so

f In determining the extent of agency authority, usual rules of statutory

“mterpretation apply. Where an agency has authority to enter into both a

. geocure ment and an assistance re ationship to carry out the particular pro-

, it has authority to exercise discretion in choosing which relationship

‘¢ form in each particular case. However, we should communicate to OB 1
s view that where the agency is authorized to provide assistance only to a _

mrtain class of recipients, the funding of a third-party intermediary to provide

pe assistance to the authorized recipient of assistance should be by contract.
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