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end’ on Other Matters Related to Congressman Mahon's
Request of May 31, 1974 (B-179708)

m"August 19, 1974, members of my staff met with Mt Henry Wray
our office to discuss this request in more detail. In accordanc.e
{th’the agreements reached during this meeting, we are requesting
#72l opinions on the following additional issues relating to the
#Biirman's requests

=° 1. Deabligation and_Write Off of Obligations and Receivables.
¢ balance of the Navy's: Operation and Maintenance M account con-
Msts OnIIZ of unpaid obli%ations and accounts receivable from th
girent lapsing appropriation account, together with the total o
pald obligations applicable to foreign national employees. The
ipy of recording only the current lapsing year obligation and
¢eivable amounts in the M account will also be applied to the

¥4 land Procurement appropriations which are lapsing for the first
Ha¢"during fiscal years 1974 and 1975, respectively. All lapsed
«¢-14 obligations and receivables, other than the aforementioned,
-'T& Or will be deobligated or written off by the Navy. If an
dBount deobligated is subsequently paid, the Navy makes a simultane-
#'8 Obligation and expenditure, When receivables which were
Yeviously written off are collected, a simultaneous earning and
éfeipt are recorded.

; We also found that the Army writes off all accounts immediately
ter lapsing, Subsequent collections are treated as a reduction
'*H account dishursements.
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section 1311{b) of the Supplemental Appropriation Act of 1955
3 o1 v.5.C. 200) provides that:

"Hereafter, in connection with the submission of all
requests for proposed appropriations to the Bureau of the
Budget, the head of each Federal agency shall report that
gny statement of obligations furnished therewith consists
of valid obligations as defined in subsection (a) of this
section.”

"Each report made pursuant to subsection (b) of this
section shall be supported by certifications of the officials
designated by the head of the agency, and such certifications
shall be supported by records evidencing the amounts which
are reported therein as having been obligated. Such certifi-

y cations and records shall be retained in the agency in such
;i_form as to facilitate audit and reconciliation for such period
%¢, as May be necessary for such purposes.. The officials designated
4 by.the head of the agency to make certifications may not

. redelegate the responsibility.™

2

": Section 1311(e) provides that:

"Any statement of obligation of funds furnished by any
agency of the Government to the Congress or any committee
thereof shall include only such amounts as may be valid
obligations as defined in subsection (a) of this section."

: W believe that the Navy's deobligation of unpaid obligations
and the write off of receivables by the Army and Navy in the M account
d%not meet the intent or reporting requirements of section 1311.
ayy officials contend that obligations and receivables which have
been in the M account for a year are probably not valid. W agree
that amounts which are no longer valid should be deobligated or
written off. V¥ believe, however, that this action should be based

on & review of the unliquidated obligations and accounts receivable
&d not on an arbitrary determination that certain amounts are no
longer valid,

2. Use of "Free Assets.”” 31 USC. 686(b) as amended provides

r.that:

"Where materials, supplies, or equipment are furnished
from stocks on hand the amounts received in payment
thereof shall be credited to appropriations or funds, as
may be authorized by other l—?w,_or if not so authorized,

£ S0 as to be available to replace the materials, supplies,
. O equipment, except that where the head of any such

5. department, establishment, bureau or office determines
& :
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that such replacement is not necessary the amounts
paid shall be covered into the Treasury as mis-
cellaneous receipts.”

The Surveys and Investigations Staff of the House Appropriations
comuittee issued a report on the management of M and related Surplus
gnd accounts in the Federal government, a copy of which was pre-
Viously provided to Mk Wray. As discussed on page 39 of the report,
the Department of Defense financial accounting systems are not designed
to {dentify those reimbursements from the sale of stock on hand that
gze not used for replacement purposes. The military services use
reimbursables from inventory items that are not replaced in the same
¥ penner”as other reimbursements, — For-example, In the-Air Force when.—
s customer order is filled from inventory on hand, without concurrent
5 replacement of the inventory, the resulting reimbursement represents
. a "free asset" t0 the reimbursed appropriation and is programed and
used to fund direct expenses.

. The Surveys and Investigations Staff report states the officials
of your office acknowledged that to comply with 31 USC. 686
teimbursements arising from transfers of materiels, supplies or
equipment from stock on hand, if not used for replacement of the

Our discussions with military service officials, however, have
“raised several questions concerning the intent of 31 USC. 686 and
' the feasibility of identifying ""free assets.” Accordingly, we would
% Iike your opinion on the following issues:

L. What constitutes concurrent replacement? The replacement
of materials furnished from stock on hand may not be simultaneous.
Timing differences can cause replacement in a fiscal year other
than the year the materials were provided and the reimbursement
earned, Under the military services' current accounting systems,
Procurement actions are not specifically related to the replacement
&, of stocks furnished under a reimbursable program. Also, the replace-
< ment item may not be identical to the material furnished under the
. Teimbursable program, but may be a similar item or serve a similar
Purpose.

2, Isit'the intent of 31 USC. 686 that agency accounting and
Management systems be able to match the sale of materials from stocks
on hand to replacement actions? It appears that only through a sys-

tem of this type could there be any assurance that "free assets"
were being properly identified and deposited in the Treasury. Military
Service officials believe that such a requirement is impractical.
claim that "*free asset' balances are not significant and that
g _ thf matching of sales. of stocks on hand to replacements may not be
7. fedsiple,
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3. Stock Fund Credits. Department of Defense Directive 7420.1,
section XI, paragraph K provides that appropriations be credited for
" the value of materiels returned to the stock fund." Specifically:

""Credit shall be made available to fund allotinents or
expense budget authority of returning activities.
Credits will be granted by the-stock fund inventory
manager after receipt, inspection and recording in
the accountable stock records. The credit allowed
will be reflected in the next following billing and
collection cycle. "

Es
2
3
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The ALT Force credited its fiscal year 1972 Military Personnel
appropriation with $3.99 million, representing the value of clothing
returned to the stock fund by enlisted personnel during fiscal years
1967 through 1972. The failure to grant credits during each fiscal
year materiel was returned was apparently due to an administrative
error by either Air Force or stock fund personnel. When the mistake
= was discovered in May 1972, the entire credit was granted to the
current appropriation (fiscal year 1972). The Deputy Assistant
Secretary of Defense (Audit) informally reported that only $621,000
should have been credited to the fiscal year 1972 appropriation,
with the balance ($3,369,000) being credited to fiscal year 1967
through 1971 appropriations. The Air Force General Counsel ruled
Ythat the credit to the current appropriation was proper, citing as

1N

=autherity 10 USC.  2208(g) which provides that:

*"The appraised value of supplies returned to working-capital
funds by a department, activity, or agency may be charged
to that fund. The proceeds thereof shall be credited to
current applicable appropriations and are available for
expenditure for the same purposes that those appropriations
.. ", are so available.”

£ The Air Force General Counsel further stated that:

"Although the credits were attributable to prior years,
they were not in fact granted until FY 1972. Since the
statute provides for crediting the current applicable
appropriation, we have no legal objection to crediting
the FY 1972 military personnel appropriation with the
total amount. "

- By failing to properly account for stock fund credits when
earned, the Air Force in effect augmented their fiscal year 1972

* &ppropriations. We would like your opinion on this matter. |If

¢ legal, we believe that consideration should be given to recommending
8 change in 10 U.S.C. 2208 which would require that credits for
Materiel returned to .the stock fund must be applied to the fiscal
Year the materiel was returned.

<
«
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4. Apportionment of Reimbursable Obligational Authority. In

.,d'ditior} to direct appropriations, the military services are appor-
ioned funded and automatic reimbursable obligational authority by

., Funded reimbursable authority is subject to a dollar limitation.
soounts are available for obligation only to the extent that appli-
csble orders have been received or estimates established. any
differences between the amount of funds cited on the orders réceived
and the actual amount ultimately earned is adjusted in order that
the unobligated balance of available funds are not augmented or
. depleted. Direct appropriations must be used by the performing
sctivity to finance any funded reimbursements earned in excess of
the apportioned limitation. Automatic reimbursements are not subject
to & dollar limitation. Obligational authority is automatically

. increased by receipt of automatic reimbursable orders. .

Armmy and Navy officials indicate that while considering the
apportionment 10 be binding during the current year, once the
account has expired, they no longer feel restricted by the funded
‘reimbursable limitation. We do not yet have the Air Force’s position
on this matter. Army Circular 37-83, which covers fiscal year-end
#7%>. accounting and reporting, provides that adjustment of prior fiscal
“iyear funded reimbursement orders for expired accounts will be given
"tbh)e same general ledger treatment as adjustments of sutomatic
reimbursement orders. W were told that under this procedure obliga-
donal authority will be automatically increased as a result of
gyard adjustments to a funded reimbursable earning regardless of

tte availability of remaining apportioned authority.

g*’f We discussed this matter with OMB officials who, although
¥ stating that funded obligational authority must be apportioned,

fuere not definitive as to the use of reimbursable authority in
k2. expired appropriations. OMB Circular A-34 is silent on this matter.

# V¢ would like to know if the apportiomment is still applicable
—% with regard to funded reimbursable authority in the expired and

W
GH accounts.
S

"+ W have reviewed a draft of this submission with Mt Wray who

@sé:ated that adequate information is provided to resolve the legal
+Questions posed.

(e ]
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Mr, Rensky, FGMSD
Mr., Lowe, FGMSD
Mr, Wray, 0GC
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" pirector, FGMSD
returoed. Your quastioms Ora answered, In the order presented,
. o follovs:

1. Deobligation snd Write Off of Obligatioms and Receivables. The
3. procedures applicable to fixed-year appropriatien:accounts upon expira-
1 tion of thelr period of avallsbility are sat forth In 31 v.s.C. §§ 701 ‘/:-v" .

et (1970). SBubgection 70i{a) provides: ——— e s

(&) The account for each appropriatiocn svaflable for
obligation for a definite period of time shall be closed as
follows:

s "(1) The obligated balance shall be tranasferred % % #
=% [far any fiscal year or years ending on Or before June 30,
% 1976, or that June 30 which falls ia the firet month-of

}Z}E June which eccurs twenty-four menths after the end of such
-’ fiscal year or years] to an sppropriation account OF the
4> sgency or subdivision thereof vespensible for the liquid —

- % tion Of the obligations, {n which account shall be werged
&' the amounts so trameferred from all appropriation accounts

?a':f&'- for the saw general purposes; and

“{2) Upon the expiration Of the period of avatlability
for cbligation, the unocbligated balance shall be withdrawm
and, If the sppropriation was derxived in whole &r fn part
from the general fund, shell revert to such fumd, but if
the appropriation was derived solely from a special or
trust fund, shell revert, usnless otherwise provided by
law, to the fund from which derived: _Provided. That when
=<, it is determiuned necessery by the head of the agemcy con-

;7 # cerned that a portion of the unobligsted balance withdrewn
0 ia required to liquidate obli{gations and effect adjustments,
£ such porti{on of the unobligated balance msy be restored to
S the appropriate sscounts.”

< Under subgections 701(b) {Z}VQnd (d)‘,/the withdravals required by subsec-
S ton (a)(2)“Gre to be made not later than September 30 bt Novesber 15

‘j for figeal years commencing on or after October 1, 1978) of the fiscal
¥ Tear following expirstion of the period of gvailability for obligation,
0d are to be sccounted for and reported as of the fiscal yesar in which
the appropriations expire for obligation. Section 703(a)“provides,
fuotiang from the Code:



= S “€a) Appropriarion sccounts estsblished pursuant to
p £ gaccions 701-708 of this title shall be reviswved pariodically,
=% ° put at least once eschk fiscal yesr, by each agency concerned,

+  1f the undishursed balsnce {n eny account excoeeds the obligated
bslance partaining therete, the smount of the excess ghall be
yvithdravn in the manner provided hy section 701(g)(2) of this
title; but if the otligated balance sxceeds the undisdbursed
balance, the amount of the execass, not to exceed the remalning
snobligated balences of ths apprepristions svailsble for the
gsoe general purposes, may be vustored to suych zmecount. A

the restoraticns or withdrasals required or suthoriged by

this section sccorplished mot later than Septerber 30 of the
folloving fiscal ysar, but the transactions shall be accounted

E i for and reported a3 of the close of the fiseal voar to which

4.  such review pertains. A review mede as of suy other date for

3 vhich rastorgtions or withdrawals are sccomplishsd after
September 30 4u any fiscal year shall be accounted for and

. raported as tracsactiops of the fiscal year in which sccorplished:
< Pyovided, That prior to any restoration under this subsection tha
head of the agency concernad shall mske such report with respest
‘thereto as the Director of the Bursau of the Budget wmay require.”

¥

h;ﬁm TDl{c)ftetas ia part, qootiag froz the Code:

"{a)} Por the purposes of sections 701-708 of this title,
the obligated balance of an approprlation account gs of the
close of the fiscal veer shall be¢ the amount of wnliquidated
oblizations aspplicsble to suchk appropriation lesz the amount
eollectible as repaymeats to the appropriation; the uncbldi-
jated balance shall represent the Jiffersnce between the
obligated balance and the total unexpended balance, Collections
suthorized to be credited to an appropriation but not recelved
. until after the transfer of the obligated sppropriation
: balance as requivad by subsection {a)(1) of this section, shall,
unless othervise authorized by law, be credited to the acecount
" inte whish the obligetéd balence has beasn transferred, exeapt
that any collection made by the Geveral Aceoumting Gifice for
other Goverament agendisls ey be deposited Ainto the Traasury
a8 miscellunecus receipts,”

3 Iv 13 claar that the concept of obligated halances for purposes of the
7 hﬂsﬁug nrovisions is thar aet forth 4m section 1311 of the Supplemental
£ bvropreavion Ace, 1955, s mmended, 31 §.5.C. § 200 (1970)Y Thua

L dvs,.c ¢ 701(e) X fermerly expressly described the tern “oblf{gated talanee”

1. tsrd therein by reference to snnual reports on obligated halsncas

#'. . _rveview shall be made ac of the close of-each-fiscal year-apnd—— ~ -



quifed by section 1311(h) of the Supplemental Appropriation Act. See
. e geats 648> This veference wes deleted only becsuse tha requiremant
T.d gor such sunuzl reports under section 1311 was te;:}aled in favor of the
= resent certification requirement. See §§ 210(a)*ad (b) ‘of the Act
Fproved July 8, 1959, Pub. L. ¥o. 86-79, 73 Stat. 167,

5 We agree¢ that the axbirrary dacbligation and "write off" actions

b £ 44 which you refer ave ivconsistent with the statutory provisions described

gy and thet fzplameataticn of such gtatutory provisions must be based

spacific review of appropriation accounts. _ Fndetment of seetion 1311

the Supplemental Appropriation Act, suprs, ves wotivated primerily

=% |y concern that agemeles weve ovarstating "obiigations,” The criterla for

i} pligations eateblished by sectfon 1311 end accompeaying repovtins (certifi~
=% .rion) requiremsnts are undouwbtedly designed to assure penerally mors

23 geurate accounting practicee, se that, for example, csbligation figures

% should neither be overatsted nor understated. The House Appropriations Coo-

~‘ . apittes dascridbed the provision snacted ss sectios 1311 in part as follows:

- "# % % Dafinition of chligarions.—Over a perfod of ysars
S nuserous loose practices in handling appropriated funds have
= grown up im the various agencies of the goverssent. The most
. difficult problem in thie asvea srises From tha recording of
= various types of transacticus as ohligations of the govern-
= ment when, {n faet, no real ohligstion exists, This situation
- hes becoms 30 acuta as to ngke it next to impessible for the
Committee on Appropriations to detevwdne with any degree of
aceuracy the mnount which has heen obligated against outetanding
gpprapriations as 2 basis for determining future requirementa.
It has becoms necessary to set forth definditively fn the law
the types of trangactions vhich will be recognized as true
.. obligations &nd secure sccurate reporting thereon in order
Y- that it may be possidble for the Com=ittee on Apprepriations
:"; to Have g sownd besis for its operations., % * %, E, Peq,
"’%ﬂo. 2266, 834 Cong., 24 Sess., 49-50 (1954).

 FESTI

jkgccordiugly we belleve that accounting figures governed by section 1311 must

.20t only meet the statutory eritaria For cbligations but slao {nclude all

finsactiona meering such criterias, ar least absent conpellli}g circunstances
(

JLLbying nome other trestment. Compars 51 Comp. Gex. 631¥(1272).

by 3

= already noted, the term "ohligated balsuce” ss used fn 31 1.3.C.
{{, 10ETet peq. 4s in effect goveraned by section 1311 of the Supplemental

85, Mroprigeion- Act. Hovevar, the conclusions expreased sbove are evan

%‘"‘ Specifically applicshle to accounting procedures usder 31 ©.3.C.

1 70 et seg. since saction 731(c) Tehercof, supra, expressly provides that

S g B

g
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’ (he term “unobligated balance" ms used in these sections represents

* ¢he difference batween the obligated balance and the unexpended balance.

- the requiresents for pericdic reviaws snd sdjustments under section 703(a)P
SDYSs reenforces the conclusion that the statutory accsuniing procedures
-~ not be fmplemented arbitrarily. While the express provisions of

2% 4 1.5.C. 8§ 70Lfet seq. do not deal with collections and receivasbles in

g% .o uch detall a3 obligsced and unobligated balances &s such, the gemeral

1. .ooclustons stated herein would alsc seem spplicable to the forwer.
8

__Finally, the Army and Navy practices which you describe might be
® contrestad with the following statement from the report of the Sspate
> covernment Operationz Committee on its version of the legislation from

shich 31 U.5.C. §§ 701fet seq. derive:

b "The bill vecognires that dug to events which nay

2 oecur after the reporting date, it ia not always possible
to report obligated balances of appropriations with precise
accuracy. In consequence, smounts ultinmately required fox
- Hquidation of obligations may Fluctuate. The bill pro-

s vides for thls contingency by permitting agencies to utis-
. 1izg.savings resulting when ohligastions are liquidated at
less than the reported obligations to offset extra costs

5w crgactomed by underestimating obligations % * % gnd by .
permitting restoration of amounts withdrawn from the appro~
priations as unohligated, when determined macessary by tha
head of the agency coacarned to meet obligations mede in
prior years, The committee is of the o¢pialon that the pro-
visions parmitting restoration of amounts previously with-
drasm will seldow, if ever, be invoked. % % %, &, Rep.
Ho. 2266, 84th Conz., 24 Sess., 4-5 (1938).

In our view, the Army and Wavy practices, by de-smphasizing precise accounting
{,n favor of ganeral reliance vpon restorations for adjustments, represeant

0 sbuse of the flexibility afforded, and & hasic departure from the

fSpproach contemplatad, under the statute. :

2. Use of "Free Assets.” e balleve that 31 U.5.C. § 686:/including

he provisfon of subsection (b) relating to reimburgements, hes limited
tering upon the sccruasl of "frae assets” to the wilitary departments.

1 U.s.C. 4 686} the so-called "Economy Act,” constitutes geveral autierity
or the inter-aseacy snd intrs~agency furnishing of goods or services on

B, tel{mbursable basis. Thus its epplication is rewmtricted to situations

:,i“ which both the requisitioning end requisitioned sources are Federal
%‘izmcies or subdivisions of one agency. Lven then, sectiom 686%may wot apply

~_t° the extent that particular inter-ageney or intra-agency transactioans

X i -
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SE 4 qubject to some other basic authority. Therefore, in order to
st ond to your second question, it is necessary to comsider the
’pecgﬁ.c statutory authorities under which "free assets' may arise
* from re imburserents,

Military assletance trenssctions, \le understand that the acerual
¢ "frae assets' (o which you refer is most significant vith respect to
e use ¢f DOD stocks in connection with wilitary sssistance activities,
s sreicularly under the Foreign Military Sales Act, Military assistance
N 'ctivitiea generally cannot be characterized as ECONOMy Act tramsactions.
%, w the treatment OF reisbursements thereundar is governed by the
relcular statutory authorities invoived, as discussed hereinafter,
Bar than 31u.s.c. § 686% refarrad to IN your submission.

i
>
3
-

a. Militery sales. The Poreign Military Sales Act of 1968, as

¥ gended, 2 U.5.C. 8% 2761%et seq., authorizes various types Of trame-

& ,ctions involving the sale Of dafense articles and servicas to friemdly

¥ foreigo countries and internatienal organizations. 22 8.5.C. § 2761AK

= (1970) prcvides, imter alia, for cash sales of defense articles from

tocks, at not less than their value in United States ecurrency, vfth

syzent to be made 1o advance or within 120 days after delivery. 22 v.S.C.

32761 (Supp. III, 1973)“suthorizes, inter alias the procurenent of

fenso Srticles upon @ dependsble undertaking to pay the full contract

Morice for the procurement Or sny 1isbility thereundsr. Subsection 2762(c)¥
fovides that DOD appropristions may be used to initially meet payments

.afequired by such eontracts and shall be reisbursed by the amounts sub-~

Frsacucntly recelved frow the purchaser.

22 U.9.C., § 2177(a) (197!))'€rovides1 inter glis, that cask payments

5

Firceived under sections 2761%und 2762 Fsupra, shall be avallsble far pay-

Y. <

3.00ts to suppliers (including the military departments). — U.S.C.
21 2403 "tontains definitions applicsble generally to wilitary aseistance
% tthorizations, including the Foreign Military Sales Act. 90f particular

@inlevanes 1o sales of defense articles, 22 U,5.C. § 2403(m) {Supp. III,
173)7 defines the tern "value" to mean, inter alis—

“11) with respect to an excese defense article, the
actual value Of the article plus the gross cost incurred
by the United States Government In repairiag, rehsbilitating,
Or modifying the article " % °

o

Y(2) with respect to a nonexcess defense article
delivered fron inventory to foreign cowntries or Inter-
national organizations under this chapter, the scquisition
cost to the United States Government, adjusted as appro-
priate for condition aad market value; [and]

L

o~

"{3) with respect to s nonexcess defense article
delivered from new procurement to foreign countries, or - -

. internationsgl organizations under this chapter, the con~ -~
tract or production costs of such article * * &%

b

o

: -10-
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. It appeara thet "frec sssets’ would accrue as a result of military
#E% g transactions efther ¥¥re defense articles sold are mot replaced

: replacaments cax N effected at less cost thas the selling

dce. See USAAACIR 36-371-30 (February 28, 1975), pp. 47 et seq.
':amgnentation and Moderuisssion (AM) Sales™). ™“Free assets” or "profits"
io sceruing to DOD approjristions or funds become & source of obliga-
‘sional suthority and thus F¥PrESEn; an au tation >f such appropriations
nds. See 10 U.8.C. § 1205,72208(e) 2210 (1972) Ydiscussed infra.
aless, we mugt conclwie that this result necessarily flows from

sr“ qhﬂl’e

or fu
'.verth

b, Military grant sxsistance, - Varlous statutory provisions govern
£ furnisling of militsry prant assistance and reirbursement therefor.
(%54 such basic provieion i# ssstion 108 of the Yutual Seecurity Appropria-
$53100 Act, 1956, 69 Stat, 438) 88 amended by sectfon 196 of the Mutwal °
¢ scurity Appropriaticn Act, 1957, 70 Stat. 735)%hich suthorizes DOD to =  ~ 7.
"yt cbligations pursuant o Hilitary Assistance Prozram (MAP) orders

:_;in anticipation of peimhursement for the vslua of such orderz from

Crvad wilitary sssistance &pPropriatione. Also, saction 506 of the
‘figg Aseistanae Act °£ 196,1, 88 ﬂmn‘ded, 22 UgS.C.A. 5 2313 (F&m. ed.,
™ .-7y 1975) Yauthorizes the President to order the furnishing of
ense srticles from DOD stocks: subject to reiwbursewent from subse-
:jﬁ;nt militsry assistance gppropriations. Subsaction Cb)‘ﬁf this section
tfurther authorizes DOD to incur Obligstions in anticipation of reiwm
cBorsenents to spplicsble ,,N,popriationu, funds, or accownts from appro-
ipristions mads to the President in amoonts equivalent to the value of

frders placed,

The basfc provision concerning reimbursements for nilitary grant
ltststance s 22 U.5.c. § 2092(d) (1970} hich provides:

o R

- "Excapt as otherwles provided in section 2318 of

£ this title, reirbursovent shall be made to any United

! States Government agenoy, from funds availsble for use
under subehapter IL of this chapter, for any assistance
furn{shed under subchaptsr II of this chapter from, by,
or through such agency, Such reimbursement shall be in
8 gwount equal to the value (a8 defined {n seetion 2403(m)
of this title) of the defense articles or of the defense
services (other thsn nalsries of merbers of the Armed

. Yorees of the United fitate8), or other mssistance fur-

:%{f oished: plus expenncs arleing from or lacident to operations
% Under subschapter II of this chapter, The amount of such

% teimbursement shall be creditad to the current applicable

%  #ppropriations, funds, oF accounts of such agency."

11~

T

LT s, o,

86 operation of the_title i provieions described above, and {s there- . .
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jodicated, specific criteria gad requirements governing the deter-
12
sipstion of ' Yalue“ for military grant assistance transactions, applying
i ;) part £ reirbursement calculations, are set forth in 22 7.2.(,
- 203 Wsupp, IIT, 1973),

vone of the statucory provisions described above exprecsly li-it

yne retention of reirbursemcnts to replacament needs: nor is there any
. ipdicatios teat such e limitation is implizd. On the coutrary, it f<
73 sotavle that 22 U.5.C. § 2392(c) (L879)% the basic authority raverning
Zrefppursenonte in developrent (nonmllitery) foreign sesistance trams~
%ocriops #nd €iue the counter-part te subhsectionm 2392 (d)® diseunasad sunra--
- cootains language similar to 31 U.S.C, § 686(b) providing for deposit
% a8 niscellaneous receipte of reirlursements to the extent that renlace-
o yont is deemed umnecesssry. The presence of such lanruacs 2n the devel-
“oprent asslgtance previsien tawle to reenforce the eouciusion that such

s Haitation wes delilerately left ovt of the parallel =1idtsrv sasistance
:P_;ovision. decordingly, ve vust asslp coucludc that retenticr of reim-
ursezents acerwing fron rdiivary grant assiztance tronsections 4s not
ontiagent upon replacement reeds.

 {
Yorking capital fund trausactious. Section 405 of the Hatdonal
acurity Act dnendments of 1349, apnroved Aucust 10, 1948, o4, 412,

: Scat. 587 PNeuthorized the fecretsry of Dsfense to establish workine
spital funce for the provisler of corren ;oods and services swong DOD
ccomponents.  This suthority is -iov contddned 2n 10 U,9.C. § 2218 (l??ﬂ}f,
Pursuant to this authority, one stock fund has beewe established for DOD
s and for each of the military services. Ses DOD Directive Yo, 7420.1 47
("Regulations Coverning Stock Tund Operations™) {JanuvarT 28, 1947),
8 1, IV, e discusmed hereinafter, thesc stock fundsz operate on a self-
Sustaining vevolving fumd tasis usder thelir eprcific statutnry authority,
d no addicional authority is neceasary to provide for their oparations
tnd refslursenents thereto. AccorMnsly, vhile auch funds finance inter-
au_d lotra-ggeue? tranvactions, they Jo ot coms yrithin the nurview of
the Ecomoay Act, supra, ££., 31 Soap. Gen. 83Y 87 (1950).

s

subvection (c) of 10 T.5.2. § 2208%brovidan:

Toriding-capltal Dmds shall Be charged, vhen
appropriate, with th2 cost of -~

ured or othorwuisne

{1} supplies taat arz roc
ed, ismund, er uaad:

acquired, manufactursd, repaiye
and

"(2) gervices cor work performed;
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{nciuvding applicsble edrdnistrative expenses, and
be reimburaed from avallakle zppropriations or
otherwise crecdited for those costs, Inciuding appli-
cable administrative expenses end costs of using

gquf.?i'ﬂan t I "

gne House Araed Services Committee in its report on the 1943 legislation
4% o 'p, Rep. Vo. 1064, 8lst Cong., Ist Sess., 7 (1949), observed as follows
. ieh respect to subsection (c):

Y25 —— -

- ~"Chiarges and reizbursements.— This subsection pro-

vides legal authority for the operation of the funds.

The subsection proviees that the working-capital fumds

shall be charged in epprojpriate circunmstances with the

cost of stores, supplies, materials, snd equipment which

are procurad or okthervise acquired or which zre manu-

; factur=3, repaired, issved, or conswed., Tt also provides

33 that the working-capital funds ehsll be charged for services
‘%gendered or work verformed., Provisios iz also made for
gpimburaing the funds Frow avallelile zppropriations or
cotherwlse crediting them (such as by payments received In kind or
< in cash) for the cost of stores, supplicy, materisls, or equin-

: zent furnished by the lnventories, or for the cost of services

> randered or worz perlormed by sucr actiwities. The awounts
widceh are to be citargel or relmbursed to the Zunds are to in-
clude applicable adudnistrative exidases involvad. Taoe opera-
tions of these funds are required to be reported annuslly to
the President and to the Congress,”

B:ithar stbsecotion (c)ﬁnor any other provisiom of 17 U.3.C. § 2302 limies

-: reteation of «tock fund reimbursewvents to those involviej a replacement
hec. The legislative hietory 1s aleo stleat oa tids poiumt.

L Of some relevance in this regard is 10 U.3.C. § 2210(b) (i270), which
. --Ades: -

2

e
% B

"5hiigetions may, without regard to fiscal year
ladtarione, be fncurved sgalnst anticipated rofuburec-
rents to stocd fuyuds in such awncuats and for such period
a8 the Secretary of Defense, with the approval of the
Mrector of the Tursou of the Judget, way Cetorrine to
ba pecegsary ko naintsin stock levels consistently with
Planned operations for the next fiscal year,"
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10 g.5.C. § 2210 derives arigipally from Section 645 of the Departwent

of Defense Appropriation Act, 1954, apprwad August 1, 1953, Ch 305,

: stat. 357 ¥ which repealed the series of "replacing sccounts’ then

¥/ 4y effect te cover reimburseneats in faver of extending and facilitating

i the use of stock funds. See H.R. Rep. No. 683, 83d Cong., lst Sess,, 13
(1953) Tha legislative hisgrory of section 645 reflects congressional

conceTn Over augnentations rasulcmg from the accrual Of reizbursements

.gnd, in fact, rescissions were made to remedy overcapitelizetion of stock
1 fundﬂ as a result of this problem. 1d, at 10-11,

Kowever, In providing for expanded and facilitated use of stock funds,
“there was no specific mention of any prohibition against retention by
the stock funds of relzbursements in excess of replacement needs. In
tset, the legislative history might be read to suggest that the only
renedy anticipated in this regard was the periodic rescission of stock
od capital, Moreover, the express language of 10 U.S.C. § 2210(n)%
tovidiag euthority to incur obligations against anticipated stock fund
hursements in smounts determined "necessary to maintain Stock levels
tstently with planned operatisne for the next fiscal gear,;” seems to
gest. “that the pse of reimbursements is not necessarily limited te
lacement. of those stocks to which such reimbursements Were attributadble,
grefoze. In the abasnce Of sny speecific statutory provision Or legis-
lsttve history to the contrary, we must conclude that raimbursements to
'ttock funds may be retzined without regard te particular replacement needs.

. Appropriation ¢ransactioms. Inter~ or intra-agency transactions ia
leh ¢ requisitioned military cosponent provides goods or services financed
[direcl: eppropriations—as opposed to pure working capital fund trans-~
itions, discussed hereinsbova~—are subject to 31 U,8.C. § 686 Reirburse~

wats arising from such transactions are also subject to 10 U.§.C. § 2205 XK
iﬂm), vhich provides:

Reimbutaementa made tu appropriatfons of the

%ia Department Of Dafanse or a departmeat Or agency thereof
i wnder sectfon 686 OF title 31, Or other smounts paid

- by or on behalf of a department or agency of the

£n Department Of Defense to another depsrtment or agency

- 0f the Department of Defense, O by or om behalf of

. Perdconnel Of any departwment or organization, for services
renderad or supplies furnished, may be credited to
tuthorized sccounts. Funde so credited are avaiisble

for obligation for the same period sa the funds In the
iceount go credited, Sach an account shall be accounted L
f"r L one fund on the books of the Departmeat of the ' E

mder the "replacing account” system for items not i0 need of replecement: o
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“me riele 10 provisicn, being more specific than 31 U.S.C. § 685$with

| agpect toO the treatment of reimbursements, would be considersd cou-

- yrolling to the axtent that the two statutes might be inconsistent,
fowever; we find nothiug 4n the citle 10 provisioe vhich appears to be
- {peonsistent with subsection (t) of the Reemomy Act, 31 ¥.S5.5. § 586(b) A
o (1970), whieh provides in part:

A A * Yhere materials, supplizs, or equipment are
furnishad from stocks oa hand, tha amounts rocelved in
payment therefor siell be credited to appropriations or

funds, a3 2y be suthorlzed by other ltew, or, if notso T
authorized, 80 as to be avallable to replace the nmaterlisls,

supplies, or equipment, axcept that where the hesd of any

guch Jepartuent, establisament, buveas, ovr oifice detercines

that such replacement is ot nacessary the anounts paid shall

be ¢overed iuto the freasury as miscellaneous receipts.”

“ofder to replenish stocks on hand used in Reonomy Act transactions.
fo the other hand, the last clause of mubsection 685(b)P-"excent that
here tie head of mny wuch departuent, establishwent, buresua, or affice
% deternines that msuch replacenant 14 not necessarvy the amounts paid shall
“be covered Iuto the Tressury as miscellaneous receipts'’-- has the effect,
< {n our view, of limiting the authority to credit payments o cases in
valehr replacement is necessary., Tuus, althosugh subazection (’;\)Xayparently
i teflecte the easumption that replacement will ordinavrily be necessary,
Ve belleve that the "except’ clausz would be meaningless ualess it at
;;}!ast requires 3owe pecheanisa or procedure Lo screan oub pay»ats repre-
f;senting furnished stocks which need not be vaplaced, Therefore, in
#Zresponse Lo the secoud part of your questiosl, we agree in priaeiple that,

?inﬁpréar to comply witis 34 U.8.C. % 655(5:)7,( ageuey accounting systems
_y=ust be gble ro relate credics frow the uze of atocks cn hand in Economy
J’%f-tt transactions to zeplacerint neads,

Hith reference to the first part of your question, we are not ip 2

Position te prescrive specific reguirements which might be necegsary o
; f &0 accounting systew in order to adequately relate reisbursement cradits

20.t0 replacements. however, we ars not coavinced that any “concurrect

- Yaplaserent” requirement follows from considevsticn of 31 U.S.C. § 686()%
) The erucial factor with respect to isplementation of the atstute 1is the
terzdsaiton that replacement is netesgary-—or, uore precisely, not

unnacessary--tamr than the ectual replacezent tramsaction.. Thus we

oo

4
| o
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3, Stock Fund Crddits.

~tgants of 1849,

" wme deterzination that replacesent was necessary.
+' go objection to the fact that replacemsnt items might not be identical
s po the naterials furoished from stocks so long as there is sufficient
inilerly to justify “a bons fide replacement ralationship.

377

selieve that the statutory requirement is satisfied by some mechanism
for screening out payneats for stocks not ia need of replacement and
1nsufi“8 that such paynents are treated as miscellaneous receipts

o rather than credits. Once this is sccomplished, we thisk the timing

w of replacemente, including fiscal year differences, 1s esgentially
1uﬂlt‘3ﬂ‘1' except perbaps to the extent that time lapses are o great
g to be relevant from an audit standpoint in terms of the validity of

Fionally, we perceive

¢ 10 v.8.C, § 2208(g)'€r0v1das that the
i gppraised value of supplies returned to working cepital funds may be
j# charged to such funds, and the proceeds shzll be credited to current
2% gpplicable sppropriatione. As noted in our answer to your second questionm,
=10 U.S.C. § 2208%derives originally from the National Security Act Amend-
Tha Senate Armed Services Committee explsined the pro-

Yszf.on substentively the sawe as present 10 U.5,.C. §~2208(g)x£n relevant
‘_;gséyas folleows!

e
28 &

ks

"Credits for {tems returned to inventory.--This sub-
gection provides that whera stores, supplies, materials,
or equipment are returned to inventories, their appraised

valua way be cherged to the working~capital fund concerned
and the proceeds thareof shall be credited to proper appro-

priations,

Sums so cradited will be available for expendi-

ture for the same purpeses as the appropriations credited,

This subsaction is intended to encourage the return to

inventories Of materisls which have been issued and charged,

end which are found wnot to be immediately needed for
Thia will mske euch -returned materials

.. available for issue to other users and will reduce the

consumption,

;g temptation to overbuy.t & #.7

“. 8. Rept. Ne. 366, 8lst Covg., lst Sess., 18 (1949).

f’me 8ame explanation was provided by the House Armed Services Committee £n
‘its vepors, H. Rep. Ho, 106&, Slst Cong., 1st SeBs-, 8-9 (1949)-

¥
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The statute cleatly contemplates that supplies will be charged and
ited in the same year that they are returned. Thus the "current”

G

=

| e

infon to which you refer epparently accdepts this
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Prropriations to k= cvedited would ordinarily be syaonomous with the
PPropriation current whes supplies were returned.

The Alr Force legal

premige since it states;



"It should be emphesized that this opinicn [i.e.,
approving credits to the accowats current when the migtzkes
vera discovered] is based upon the specific understanding
that the feilure to grant eredits at the time clothing
was returned was caused by hopest mistake. It i3 obviously
improper intentionally not to grant credits in yesre vhen
gdditional fundes are not needed in the military parsomnel
geeount 80 that a larger credit can be available in a later
year when additional funds are needed {n such account,”

ihe basic rationale for the spproach sanctioaed by the Alr Force opinion
syppears to be that the statute does mot expressly limit the term Teurrent
%,Ppucable sppropriations” to those current when supplies were returaed

‘and cradits should have been pzanted.

g The alternative approach would be to treat the mistake as the basis

“for adjustments to the lapsad szppropriation accounts which were current

™ the time credits should hawve beepr granted. This approsch would, of
r.zse, be of no "banefit’ to the Alr Force In terms of providing new
‘{igationsl authority (although the credits would ba availsbls to offset
iy upward edjustwent of charges sgainst the prior year accourts)., How~

’ri*"* this” alternative would avold an sugmentation of sppropriatiomns cur-

"3t the time the mistake wae discovered.

A ap

o
¥ As a technical legal matter, we feel constrained to accept the alter-
astive of adjusting prior yesr sccounts over the Air Force approach of
spplylng belatedly granted credits to curreant appropriations. Ve have
‘eeognized that the operation of 10 U.S.C. § 2208(g)7tondones the aug-
~atation of current asppropriations vhen ltems furaished im 1 fiscal year
Jre returned in subsequent fiscal vears. See 3-132920~0.4.%Y Tebruary 1,
814, Howevar, in the instant circunstences, we must conclude that the
ipproech adopted by the Alr Force in "correcting" the mistake and the
‘esulting sugmentation go beyond the ressomable contemplation of the

tatute, In tha sbsence of any clear indication of iutent to the contrary,

- believe, for the reasons ststed sbove, that 10 U,8.C. § 2208(g)xmust
- tonstrued ag authorizing credits to current appropristioms only where
'ueh cradits are actually granted in the year that supplies are retumed.
.- 8180 note that the granting of eredits is clearly optional rather
shag nzndatory, Thes it secems that the fsilure, for whatever reasom,
i0 grant credits in a tiwely manner must be trested as an opportunity
oregone for purperes of scquiring mew obligational suthority.

H

P
b

& Notwithetsading the foregoing concluslons, we do not regard the action
;en by the Afr Foree In this particular case, in relisnce upon its legal
Pinlon, 23 entirely unressonsble since, &3 thoe i Force legal opinion



(ats out, the statute does not literally restrict the application of
prédics te appropriations current st the time supplies are returned.
ucordingly, wa suggest that GAO need not formally take exception to the
seeion of the Alr Porce in this particular cese. However, ve recommend
that ©O such actions be gccepted once the views expressed herein have
% e cosmounicated to the wilitsry departments, Also, in order to assure
2% fhat such future actions will not oceur in tha future, it might be

5 “cmnded that the phrase "® % % shall be ereditad to current appli-

£ 5l sppropriations * % #" i3 10 U.8.C. § 2208(g)be amended to read: S

pa # # shall be credited to applicsble appropriations current at the
£ ine such supplies were ratumaed * # 2™

4, Apportionment of Reimburssble Obligational Authority.

Wa considared the Instant question in comnection with GAO's review
f an Army Adudit Asency sudit disclosing apparent wviolations of the
stideficieney Act, 31 U.S.C. § 665 (1970)Y” The initial report om our _
4riew to the Chairman of the House Anpropriations Committee, B-132900,
Ptesber 28, 1973, pofnted out that ebli{gations againat the fiscal year
i1 ¥ilitary Persounsl, Army (MAP) appropriation at the end of fisecal
71970 equallad the swount of OMB's spporticmment, ineluding antiei-
4 feiibursemsnts, In July 1970 Army charged addftional cbligstions
tinst tha HAP appropristion and also recerded additional smouunts repre-
.gguting refsbursenents for subgistence provided to other DOD components.
2t report ecncluded that, notwithstanding assertions of historical
 Thrsctica to the contrary, Arny lacked suthority to increase fund evaila-~
s3ility after the end of the fiscal vear by recording earned refmhursements
excons of smounts of antlcipated rei{mburesments apportioned dy M3,
that guch exeess reimbursements recorded &fter the end of fiscal year
70 could not be applied to offset averobligation of the MAS account.

¥ 5

By letter dated Noverber 30, 1973, the Assistant Seeretary of the
-2y (Fiscal Managewant) disputed the coanclusion in our report as follows:

3

< "Your pogitiov g8 to the $29.8 million of recorded

: obligations is that the reimbursaments recsived after the

end of the fiscsl year did not have the effect of {ncreasing

. the total availability of the appropriation, thus permittiog
upward obligatfon adjustments found to be necessary. The

lsttar contends that the amount stated in the apportionment

. tontinued ta he eontrolling after the end of the fiscal vear.

- Tt is the Army view that the purpese of the apportioument

¥ Drocess is to control the amount of oblizationz wade during

the fiseal year; st the end of the fiscal year, the apportion-

& 7Tent has served its purpose and should no longer be considered

~
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g lisiting proper obligations adjustments; and that the
controlling factor after the end of the fiscal year is the
aeount available in the appropriation. The wording of the
Anzi-Deficiency Act makes clear that its purpose is to
H4sit cbligations to the amoust available in the sppropria-
tion, #ad that the apportiocnment 12 meraly a device to
gecomplish that purpose. For exsmple, subsection (a) pro-
aibits expenditures or obligations under any eppropriation
or fund 'in excess of the amount avallsble thereim’! and
subgection {c) statee that appropriations or funds shall de
go apportionad as to pravent obligation or expenditure in-a -
sanner indicating need for s deficlency or supplemmntal
;pproprlation. If the position stated in your letter is
corract, the only way in which obligatfon adjustzents,
axceeding the original apportionment, could be made aftar
the end of the fiscal year would be by cbtaining a reappor-
tiozwent in the lncressad smount. Under exiasting procedures
_ of the 0ffics of Management and Budget, it is not possihle
¢o obtain such a reapportionment. Ia fact, section 41.1 of
5 Circular A-34 of the Offfee of Mamagement and Budget, dated
July 1971, states that accounts which have expired for
% obligation purposes will not be apportionsd. Several other
: gections in that ciresdar make it tlear that it does not
apply to appropriations no longer available for obligatienm.
Thus, the position taken by you chaklenges procedures appli- !
cable to sll exeeutive departmants and establighments. One
effect of that position, as an exempla, would ba to preclude
tha paymant of increased amounts due under the terms of a
contract after the and of the filscal year, whers the paymeut
would excaed the amount of the apportionment. The govera-
ment would thus be wnable to meet its contractual obligations
; to the contrector and pay him amounts iegally dua, evea though
¥~ adequate funds were gvallable in the eppropriation., The
%.. Army does not belleve that the iatent of tha Anti-Deficiency
Act was to produce such unfortunate results.”

’ v
£ In B-132900-0.M., February 1, 1974, we advised you concerning the 4ssistant
- Secrecary's position as follows:

I3

g

apree that the apportionment device will have zerved
ies purpose at the end Of the fiscal year fa that thereafter

oo additonal obligstions properly =may be entered into., YHow-
aver, taere would be NO occasion to disregard such apportica-
aftex the close of the fiscal year, &5 now urged by the

-15- =
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Srs
¥

Assistant Secretary, exdept for the faet that the amount

of the obligations entered into during the period of

gvallsbility of the sprunpriacion exceeded the amount

gpportioned~—which action i3 eypressly prohibited by

paragrapn (h) of the Antideficieney Act. This eversbliga-

tion of the apportiooment duriang the fiscal year must

be reported to the President and to the Congress as a

violation of the intidefictency Act. He agree, howvever,

that uader OB Circulsr A-34 the apportionment does not

preéiude the paymant of valid ohlégations after tie end of e
the fiscal year involved where there are- adequate funde—— T
avallsble in the sppropristions. But there would be ao

necessity for making psymeats in excess of the spportion-

ments, if the provisiona of the Antideficlency Act had been

ccr.;plied with during the fiscal year involved.”

Mccrdj.ngly, we reaffirmed the conclusion stated in the September 1973
T onort that obligational authority eomprised of anticipated reixburase-
nante apportioned by OM3 is limited to the amountes so apportiomed during
" f1scal year and tharcafter. WUhile the specific amounts invoived
the apparent overcbligstion of the 1970 MAP sppropriation have sub-
usstly been affected by other factors, our conclueion ia priaciple

to the “tregtment of apportloned anticipagted relmbursements remained

He sxze, See our letter to the Secretery of Defense of Januarxy &, 1975,
E132500.Y

We still sdhers to the views expressed in 3——1429’)0-0.\1?, Buprs, “snd
d only 2dd the following observations, Tke auvthority te incur
;,gblig:tims zgainat snticipated reinbursements to stock Funds does not,
.28t lesst in sore circumstsnces, derive frow gnnual sppropriations, but
%ﬂ effect rests wpon permarent appropriaticns. For evample, vwith respeet
%0 stock funds, 10 U.S5.C. § 2210(b)7T(1370), provides:

“Obligationa may, without regard to fiscal year

> limitations, be fncurred sgaisst anticipated reivburse-

- ments to stock funde in such amounts and for such pariod,
a8 the Secratary of Defense, with the approval of tihe
Director of the Dureau of the Zudget, may determine to
be necessary to zalntain stock levels consistently wita
planned operations Porithe auxt fiscal year.®

?E‘t&"e‘t may be the morits of the Assistant Sacretary's contentious as quoted
Telnabove concerning the relationship batween apportionments and obliga-
al adjustuente to appropriations genarally (and we here express no view
mm). such contentiong have no application to the unique obligatiomal
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,hgrity provided by 10 U.S.C. § 22.10(!:)7L By the express terms of
“ statute, such obligational sut‘xority exists only “iun such amounts
324 for such period" as OMB approves (thzough apportlomment). Thus,
e the result which cbtaios as to eppropriations geserzlly, the
ﬂom: of cbligational authority represented by smticipated’ reishurse-
gaotd s0d the azount of the OMB apportionment thereof are necessarily
¢ apd the same. It follows that thers would never exlist an excess
of potential obligstional authority ovar the amount apportioned which
7§ ,ould accommodate adfustients after expiration of the apportionment even
 gesuming grgueado that adjustments would otharewise be permissivle.

- e et s m we e

: Cousidering the gomplex naturs of the legal isaves dizeussed herein,
" gnd the fact that we Jo ot have D9B's formal views, DOD's formal com-

. pents should be obtained on any draft report {ncorperating our legal

3 i;malysis of these {esuecz prior to flazl issuvance: of the report.:

2@
gaisitod :
Ss032 PAUL G. DEMBLING
A3 gxndmisl: '
fo 3pomserudnt Paul 5. Derhling
%.‘“ General Cowmsel
g2 QHOITAIATA0ITA
5y At Lywqr,
4 Attscusects R
; eNITAILINGNGE aduemsatudoisy Snud Hooid

te
-
4

T 32390794
ED $7 0 A foid
-B

*InT
3

% -
arokfasgiide medl Heawd o

2YOITALZRORSS

n01153££60
!nipempyavant~5xinl

SHOITAIRSOY






