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The Eonorable J c h n  D .  C i n q e l l  
,Chairman, Subcommittee -~ ~ ~. on ~. Energy ~- 

Ccnimittee 6n-  I n t e r s t a t e  and 

Hqu se of Repr e s e n  t a t  i ve s 

and Power tr’SE&i303 
DQ ~~ ~.~ 

Fore iqn  _- Commerce, ~ 

.F__ 

Dear pllr. Chairman: 

not make available 

was a.pFroved Cctober 1 0 ,  1978,  by t h e  O f f i c e  o f  NanaqeEent and 
B m  (CKE!) w i t h  s e v e r a l  c o n d i t i o n s .  uG€ c7bd.27 

Sec t ion  2 0 5 ( h )  of t h e  Cepa r tnen t  of  Enerqy O r q a n i z a t i o n w .  
.Act%, Pub. L. 95-91, 9 1  S t a t .  565,  is c i t e d  by t h e  E I A - 2 8  
General  I n s t r u c t i o n s  a s  t h e  l e g i k l a t i v e  a u t h o r i t y  f o r  t h e  €om.  
43 F.E. 27120.  Sec t ion  205(h) airrfs t o  o b t a i n  a “statistically 
a c c u r a t e  p r o f i l e  of each l i n e  of ccirtmerce” i n  t h e  United S t a t e s ,  
energy i n d u s t r L  frorc informat ion  j Z % i d e d  I=y Itrajor energy- .  
pr0dccir.g con;panies. S e c t i o n  2 0 5 ( h ) - ( l ) ( A ) ,  

. 

The v e h i c l e  f o r  C o l l e c t i n g  informat ion  w i l l  be a n  “energy- 
producing ccrr;Gany f i n a n c i a l  r e F o r t . ”  W i t h  r e s p e c t  tc the 
ene rgy- re l a t e6  a c t i v i t i e s  of  s u c h  ccmpanies, t h e  r e p o r t  shou ld  
e n a b l e  t h e  E I A  Rdn. in is t ra tor  t o  ( I )  e v a l u a t e  a conpany’s f inan-  
c i a l  c o n d i t i o n ;  ( 2 )  ana lyze  t h e  c c c p t i t i v e  s t r u c t u r e  o f  ele- 
m e n t s  of t h e  energy  i n d u s t r y ;  ( 3 )  s e g r e g a t e  energy  i n f o r n a t i o n  
by energy  source  and seograph ic  a r e a ;  (4) d e t e r n i n e  t h e  c o s t s  
a s s o c i a t e d  w i t h  t h e  v a r i o u s  s t a g e s  of  energy  d e v e l o p e n t ,  pro- 
d u c t i o n  and u t i l i z a t i o n ;  and ( 5 )  r a k e  s u c h  o t h e r  analyses o r  
e v a l u a t i o n s  a s  Etre necessa ry  t o  c a r r y  o u t  t h e  purposes  of t h e  
A c t .  Sec t ior .  205(h)(2). 

A t  f i r s t ,  t h e  r e p o r t - w i l . 1  be used t o  c o l l e c t  informat,ion 
o n  energy-producing co rpan ie s  ’ z c t i v i t i e s  i n  1.97.6 2nd p rev ious  
y e a r s ,  
annual:ly by such companies an6 cer.ta.in i n f c r k a t i o n  i n  t h e  

Afterwar6s,  i t  w i l l  b‘e r egu i r ed  t o  be f i l e d  - a t  -least 

- r e p o r t  may be regye-sted q u a r t e r l y .  . 
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S t a f f  of your  Subcommit tee ,  G A C ,  COE and G F E  have  
a l r e a d y  g i v e n  c c n s i d e r a b l e  a t t e n t i o n  t o  t h e  deve lopment  and 
u s e  of t h e  FRS and EIA-28. ( I n  t h i s  c o n n e c t i o n ,  see GAC's 
r e F o r t  "Improvements  Eeeded i n  t h e  D e F a r t n e n t  o f  F n e r g y ' s  
E f f o r t s  t o  Cevelop a F i n a n c i a l  P e p o r t i n g  Sys t e r? , '  J u l y  3 1 ,  
1 9 7 8 ,  ENC-78-95, E-178205, and rr;y l e t t e r  t o  y o u ,  d a t e d  
Novenber 1;19i8, on t h e  same s u b j e c t ,  ENC-78-112, F-178205.) 
The issues your  l e t t e r  r a i se s  do  Rot c o n c e r n  t h e  s u b s t a n c e  
of t h e  form. R a t h e r ,  t h e y  i n v o l v e  CKB's a u t h o r i t y  t o  approve  
t h e  f o r m ' s  use and t o  a t t a c h  c o n d i t i o n s  to i t s  a F p r o v a l  and 
the access of o t h e r  gove rnmen ta l  a g e n c i e s  t o  c o n f i d e n t i a l  
i n f o r m a t i o n  s u b m i t t e d  by p r i v a t e  companies  t o  COE. 

The q u e s t i o n s . y o u  have a s k e d  are:  

OME ApEroval - --- I 

1. Coes CME have a u t h o r i t y . p u r s u a n t  t o  s e c t i o n  350& 
of  t h e  Federal  2 -epor t s  A c t  t o  approve  t h e  forn? of a f i n a n  
c ia1  r e p o r t  (EIA-28) which ene r sy -p roduc ing  companies  a r e  
r e q u i r e d  t c  f i l e  F e r . i o d i c a l l y  by s e c t i o n  2 0 5 ( h )  of  t h e  
D e p r t m e n t  of  Energy C r g a n i z a t i o n  A c t ?  

2. I f  t h e  znswer t o  c u e s t i c n  1 i s  " Y e s , "  d G e s  t h i s  
a u t h o r i t y  i n c l u d e  t h e  a u t h o r i t y  t.0 s u b j e c t  s u c h  a p p r o v a l  . 

t o  a number of  c o n d i t i o n s ?  

3 .  D o  each of t h e  c o n d i t i c n s  imposed by OME r e d u c e  
t h e  bu rden ,  c o s t  o r  d u F l i c a t i o n  o f  e f f o r t  f o r  a cornpzny or 
o t h e r w i s e  m a k e  t h e  c o l l e c t i o n  of i n f o r n a t i o n  more e f f i c i e n t ?  

11 --v C o n f i d e n t i a l i t y  -- of Oata C o l l e c t e d  -- 

4 .  Can c o n f i d e n t i a l  d a t a  c o l l e c t e d  from ene rgy-p roduc ing  
companies  comple t ing  EIA-28 be d i s c l o s e d  by DOE t o  o t h e r  CCE 
u n i t s ,  c e r t a i n  gove rnmen ta l  a g e n c i e s ,  GAO and t h e  Congres s?  

5. I f  t h e  Federal  R e F o r t s  A c t  i s  a p p l i c a b l e  t o  EIA-28, 
does a DOE l e g a l  menorandurn p r o p o s i n g  g u i d e l i n e s  f o r  t h e  d i s -  
c l o s u r e  of c o n f i d e n t i a l  i n f o r m a t i o n ,  t o g e t h e r  w i t h  t h e  EIA-28 
i n s t r u c t i o n s  announcing s u c h  d i s c l o s u r e ,  amount t o  a d e c l a r a -  
tion by EOE, p u r s u a n t  to s e c t i o n  3 5 0 8 ( b ) ( 2 )  of  t h e  A c t ,  t h a t  
it c o n s i d e r s  t h e  i n f o r r n a t i o n ' t o  be c o n f i d e n t i a l ?  

I 
I 
- 2 - .  
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The F e d e r a l  Reports A c t ,  44 L'.S.C- S ?  I e t  sea.Gflis 
d e s i g n e d  t o  m i n i m i z e  t h e  burden t o  t h e  pub%,-ost t o  
t h e  Governxent and t h e  d u p l i c a t i o n  of  Federal  agency e f f o r t s  
to o b t a i n  information needed f o r  governmental a c t i v i t i e s .  
More s F e c i f i c a l l y ,  t h e  s t a t e d  cocgres s iona l  p o l i c y  f o r  t h e  A c t  
aims (1) t o  o b t a i n  t h e  inforr ,a t ion needed by Federal  agencies  
wi th  a m i n i m u K  of burden on bus iness ,  e s p e c i a l l y  small bus iness ,  
arrd a t  a minimum of c q s t  t o  t he  governpent;  ( 2 )  t o  e l iminz te  
a s  r a F i d l y  a s  p o s s i b l e  unnecessa ry 'dup l i ca t ion  of Federal  
agency e f f o r t s  i n  o b t a i n i n g  information through the  u s e  of 
r e p o r t s ,  q u e s t i o n n a i r e s  and o t h e r  rrethods; and ( 3 )  t o  have 
a f e d e r a l  agency t a b u l a t e  i n fo rna t ion  i t  c o l l e c t s  as f a r  a s  
exFedient  t o  maximize the  u t i l i t y  of  such informztion t o  
other Federal  agencies  and the  Fubl ic .  4 4  U.S.C. S3501. 

The Di rec to r  of  0 F E  (p rev ious ly  t h e  Oi rec to r  of t h e  
Bureau of the E u d g e t )  has  teen  given the  c e n t r a l  r o l e  i n  
c a r r y i n g  o u t  t h i s  congress iona l  Fo l i cy  f o r  most d e F a r t r e n t s  
and agencies .  From time t o  time, the  C i rec to r  m u s t  i n v e s t i g z t e  
t h e  needs and rethode. of var ious  Federal  acenc ie s  t o  ob ta in  
i n f o r x a t i o n  f ron  b u s i n e s s  e n t e r p r i s e s ,  o the r  persons and  other 
FeZeral  agencies  and  coord ina te  t h e i r  information c o l l e c t i o n  
s e r v i c e s .  4 4  U S.C, S3503. After  a hear ing ,  lie may des igna te  
a c o l l e c t i n g  agency t o  o b t a i n  informst ion f o r  two o r  more 
agencies .  44 U S . C .  53504. I n  addi t ior , ,  h e  may determine 
whether o r  n o t  a Federal  agency 's  c o l l e c t i o n  o f  information 
is necessary f o r  t h e  proper Ferformance of its f u n c t i o n s  or  
for any o t h e r  purpose,  44 U.S.C.  53506. 

The Direc tor  can r equ i r e  a Federal  agency t o  make in fo r -  
xiation a v a i l a b l e  t o  anGther Federel  agency under c e r t a i n  
c i r c m s t a n c e s .  44 U . S . C .  SS3507, 3508(b). Also, a FederGl  
agency nay no t  c o l l e c t  o r  sponsor t h e  c o l l e c t i o n  of i n f o r -  
mation upon iden t i c21  i t e m s ,  from IC or more persons,  other 
t h a n  Federal  employees, without the  C i r e c t o r ' s  p r i o r  apprgval 
of t h e  plans o r  forms or  any r e v i s i o n s  t o  such documents. 44 
U . S . C .  S3509. The Direc tor  has a u t h o r i t y  t o  promulgate r u l e s  

- 3 -  
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.. 
and r e g u l a t i o n s  t o  c a r r y  o u t  h i s  r e s p c n s i b i l i t y .  under t h e  A c t ,  v; 
4 4  U . S . C .  S35l.C. These r u l e s  a r e : s e t  o u t  i n  CME Circul-ar  A-40.. 

The term '.Federal agency," a s  :used i n  t h e  - A c t ,  inc ludes  
a n  .executive- eeFartmeiYt, a .corcniiSsion, an ' independent  e s t ab -  
l i s h n e n t ,  a corpora t ion  owned o r  control-1e.d by t h s  Ur?ited . 
S t a t e s ,  o r  a board,  bureau, s e r v i c e ,  o f f i c e ,  a u t h o r i t y  or 
a d x i n i s t r a t i o n  i n  t he  Executive Eranch. Independent regula-  
t o r y  agencies  were s p e c i f f c z l l y  excluded f r o n  t h i s  d e f i n i t i o n  

- - b y  a 1 9 7 3  amendment t o  t h e  Act, which 4 GAO a Kore l i n i t e d  
h o r i t y  than  C-E.IE over t h e s e  agencies  I quest f o r  information.  

L.  93-153, T i t l e  I V ,  SOC. 4 0 9 ( a ) , )  S t a t .  93, 
V 

G n e  p r i n c i p a l  reason .for t h e  change was t o  p reven t  CME'S 
veto of r e q u e s t s  f o r  in.EoFrriation w h i c h  a r e g u l a t o r y  agency con- 
s i d e r e d  i t  needed t o  c a r r y  o u t  i t s  work. 
(1913i. 
t o -  inplement t h e  same p.01icy o b j e c t i v e s  a s  GNE i n  terms of 
m i n i m i z i n g  burden and' d u p l i c a t i o n .  4 4  U.S.C. S 3 5 1 2 ( a ) .  Bow- 
e v e r ,  h i s  a u t h o r i t y  i s  more l i n i t e d .  Ee n u s t  review t h e  plans 
or forms - to  be used by a n  independent r e g u l a t o r y  agency t o .  
c o l l e c - t  i n f o r m t i o n ,  upon i d e n t i c a l  items from 1 0  o'r m r e  
-persons ,  o the r  than Federal  en?ployees. The Ccrrqtroller Gen- 
eral m u s t  a s c e r t a i n .  whether t h e  informztion i s  a v a i l a b l e  f ron  
,another source i n  t h e  Federal  gcvernment and d e t e r s i n e  whether 
the Froposed F l a n s  o r  f c r r s  a r e  c o n s i s t e n t  w i t h  t h e  Fo l i cy  
o b j e c t i v e s  of t h i s  sec t ior , .  1/ 44 U.S.C. §3512(c) .  T h i s  
l a t t e r  de te rmina t ion  does n o t  include "the f i n a l  de t e rn ina -  
t i o n  as  t o  the  n e c e s s i t y  of t h e  in for .mat ion . in  c a r r y i n g  out' .  
t h e  agency ' s  s t a t u t o r y  r e spon . s ib i1 i t i e s  and "whether t o  cof-  
l e c t  s u c h  i n fo rna t ion .  T h i s  determinati0.n i s  t h e  respons i -  . 

b i l i t y  o f  t h e  independent r egu la to ry  agency. 4 4  U.S.C. 
$3512(d). I n  c o n t r a s t ,  Ob% has t h e  a u t h o r i t y  t o  make such a 

1 1 9  Cong. Rec. 24085 / 
Under t h e  amendment, t he  Com,ptroller General seeks 

d e t e r n i n a t i o n  of  n e c e s s i t y  w i t h  r e s p e c t  t o  Federa l  
p o r t  forms. 4 4  U.S.C.  S3506.  

With t h i s  a s  background, we t u r n  t o  t h e  f i r s t  
your l e t t e r  r a i s e s .  Under t h e  Federal  Reports A c t ,  

agency re- 

questi-on 
t h e  D i r e c t o r  

- f/ The ComFtroller General m u s t  Rake s u c h  de te rmina t ion  
w i t h i n  45 days of r e c e i p t  of s u c h  proposed ~ l a n s  o r  
forms. Otherwise, t h e  agency may proceed t o  c o l l e c t  
s u c h  information.  4 4  UtS.C. 53512(d) .  
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of ONE mst rev iew proposed p l a n s  and forms t o  c o i l e c t  i n f o r - '  
n a t i o n .  - A l s o , ,  t h e  C i r e c t o r  h i s  a u t h o r i t y  t o  d e t e r m i n e  whether  -. 

or n o t  the i n f o r m a t i o n  t o  be c o l l e c t e d  i s  n e c e s s a r y .  Form 
EIA-28 i s  a n  ene rgy-p roduc ing  cGr;..pny f i n a n c i a l - r e p c r t  f o r a  
r equ i r ed  t o  be f i l e d  p e r i o d i c a l l y  by s e c t i c n  2 0 5 ( h )  o f  t h e  
C e p a r t n e n t  o f  Energy O r g a n i z a t i o n  A c t .  

S e c t i o n .  3502 o f  t i t l e  44 d e f i n e s  t h e  term 'I i n f o r m t i o n "  
t o  a e a n ,  i n  F a r t ,  " f a c t s  o b t e i n e d  o r  s o l i c i t e d  b y  t h e  use 
of w r i t t e n  r e p o r t  fo rms  * * * c a l l i n g  f o r  answers  , t o  i d e n t i -  
ca l  q i e s t i o n s  from 1 0  o r  n o r e  p e r s o n s  o t h e r  t h a n  a g e n c i e s ,  

- O N E  C i r c u l a r  A-40,  p a r a g r a p h  l . e . ,  d e f i n e s  t h e  t e r x  " r e p o r t  
form" t o  mean "any  a p p l i c a t i o n  o r  o t h e r  a d m i n i s t r a t i v e  form 

or o t h e r -  sixriilar d e v i c e  f o r  the c o l l e c t i o n  o f  information." 
I n  a d o u b t f u l  c a s e ,  t h e  C i r e c t o r  of OM3 w i l l  d e c i d e  whether  
a r e p o r t  form is o r  i,s not w i t h i n  t h e  s-cope o f  t h e  A c t  and 
C i r c u l a r  'A-40. Circu la r  A-40, p a r a .  13a. 

i n s t r u z e n t a l i t i e s ,  o r  employees o f  t h e  Uni ted  S t a t e s  * * *." . . .  

q u e s t i o n n a i r e ,  s c h e d u l e ,  i n t e r v i e w  g u i d e ,  t e l e g r a F h i c  request . .  . .  

. .  

A ' l i t e r a l  r e a d i n g  o f  t h e  Act i n d i c a t e s  r e p o r t s  mandated 
b y - l a w  a r e  w i t h i n  t h e  c o v e r a g e  of t h e  F e d e r a l  R e p o r t s  A c t .  
However, i t  is  a p p r o p r i a t e  t o  examine t h e  reirson f o r  th-e Fed- 
e r a l  R e p o r t s  A c t ' s  enactment i n  o r d e r  t o  a n s w e r  your q u e s t i o n  

- -  c o m p l e t e l y ;  D i s c u s s i o n s  on t h e  House f loo r  on the-bill, H . R .  
7 7 5 6 ,  e v e n t u a l l y  en i tc ted  i n d i c a t e  t h a t  t h e  A c t  t ias d e s i g n e d  
t o  e l i m i n a t e  d u F l i c a t i o n  and the c o s t  o f  i n f o r n a t i o n  required 
by Federal a g e n c i e s  from t h e  p u b l i c  i n  o r d e r  t o  c s r r y  out 
t h e i r  r e s p o n s i b i l i t i e s  and o b l i g a t i o n s .  The  A c t  d i d  n o t  g i v e  
t h e  C i r e c t o r  o f  t h e  Eureau  o f  t h e  Budget  t h e  a u t h o r i t y  t o  
e l i n l i n a t e  - i n f o r m a t i o n  r e q u i r e d  by a - c o n g r e s s i o n a l  s - t a t u t e .  

Congressman Smi th  of  Ohio p roposed  t h e  f o l l o w i n g  amend- 
ntent t o  t h e  s e c t i o n  of t h e  bill which g a v e  t h e  E i r e c t o r  
a u t h o r i t y  t o  d e t e r m i n e  whether  t h e  i n f o r m a t i o n  a n  a g e n c y  i s  
s e e k i n g  is n e c e s s a r y  f o r  t h e  F rope r  pe r fo rmance  o.f i t s  func -  
t i o n s :  " P r o v i d e d ,  however ,  t h a t  t h i s  a u t h o x i t y  s h a l l  n o t  
e x i s t  where t h e  c o l l e c t i o n  o f  i n f o r m a ' t i o  is recyired by 
F e d e r a l  s t a t u t e . "  88 Cong. Rec. 916 &2),. H e  a rgued  
t h a t  w i t h o u t  t h i s  amendnent the C i r e c t o r  cou ld  have  " f i n a l  
a u t h o r i t y  and  power t o  s e t  a s i d e  any  l e g i s l a t i o n  which t h e  
Congress  h a s  p a s s e  e c t i n g  t h e  c o l l e c t i n g  of informa. t ion ."  
88 Cong. Rec. 9159 

~X , 

. ,  
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Congress ran  K h i t t i n g t o n ,  s. rriember of t h e  Committee which 
had r e p o r t e d  t h e  b i l l , .  answered t h i s  argur?.ent:  

' '* * * t h e ' p u r p o s e ,  and  t h e  i n F o r t a n t  
p u r F o s e ,  o f  t h e  b i l l  is t o  c a r r y  i n t o  
e f f e c t  t h e  recomnendat ions  r e s p e c t i n g  
r e p o r t s  of t h e  two c o r m i t t e e s  on smll  
bus iness .  I t  is n o t  a q u e s t i o n  o f  i n v e s -  
t i g a t - i o n  and r e p o r t s  ar.2 i n f o r m a t i o n  b e i n g  
r e q u i r e d  by l a w ,  it is a burden  t h a t  is 

-imposed& _-___-__--. t h e  b u r e a u s  -.- -----.-- w i t h o u t  C o n g r e s s i o n a l  _____-- 
a u t h o r i t y a n d  w i t h o u t  law * * *,'Its ---- p r -  
Ease is t o  r educe  a s  f a r  a s  E c s s i b l e  t h e  
b u r d e n s  on b u s i n e s s  where no s u c h  b u r d e n s  
dre r e a u i r e d  bv law." 88  Conu. Fec. 9159 

__--_--- --- ---- -___-__ - - 
-4---- 

__-I_ - .- - _------ 
---_-. -___- --._-- ---....----.--- ------__-. 

-__ - -_I____.. _-____---------I. - .--------- - 

S J *  * * its sole p u r p o s e  i s  t o  E e v e n t  I--. __- -.---_---- -_-.-----I_ 

- - dupl-ication - - -_ .--. - and - - - t o  - p r e v e n t  - -. ._ --- t h e  - -- r e q u i r e m e n t  _--_ - - -_ - - - . -- 
. on bus inessmen which D u t s  them t o  enormous 

Congressnan  Robinson of Kentucky FroFosed a n o t h e r  
a renc lnen t ,  which i n  p a r t ,  c o v e r e d  t h e  a r e a  of t h e  Smi th  
amenchent.. T h i s  amendment pas sed  t h e  House# b u t  was elimi- 
n a t e d  by t h e  Conference Comni t tee .  H .  Rep. 2722 (1942). 
P. 5. I t  s t a t e d :  ~ , 

' -P rov ided  f u r t h e r  T h a t  t h e  p r o v i s i o n s  of 
t h i s  a c t  shall n o t  a p p l y  t o  any  i n f o m a t i o n  
now r e q u i r e d  by l a w  t o  be g i v e n  o r  requi red  
by l aw  t o  be  w i t h h e l d . "  88 Cong. Iiec. 9 1 6 5  
( 1 9 4 2 ) .  

Congressmzn K h i t t i n g t o n  d i s a g r e e d  with t h i s  amendment. 
&e s t a t e d  t h a t  " t h e r e  is  no  o c c a s i o n  t o  wr i t e  o r  repeat what 
is law a l r e a d y ,  becduse  i f  w e  d i d  t h a t  we would have  t o  do 

i' 

-. 
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it o n  e v e r y  b i l l  w e  Fass. The anendment i s  w i t h o u t  merit ."  
88 Cong. Rec. 9165 ( 1 9 4 2 ) .  H i s  a d d i t i o n a l  c o r m e n t s  o n  t h e  
amendzent  i n c l u d e d :  

' I *  * * There i s  no l m o u a g e  i n  t h i s  
b i l l  which a u t h o r i z e s  t h e  e l i r r , i n a t i o n  of 
any i n f o r n a t i o n  r e a u i r e d  b y l a w  * * *.  T h e  
F u r p o s e  of t h i s  b i l l  i s  t o  p r e v e n t  a n  agency  
from r e q u i r i n g  i n f o r m a t i o n  f r o n  t h e  c i t i z e n ,  
t h e  l i t t l e  bus inessman o r  t h e  l a r g e  b u s i n e s s -  
man, t h a t  h e  h a s  a l r e a d y  f u r n i s h e d  a n o t h e r  
agency  f o r  t h e  u s e  o f  t h a t  agency  o r  f o r  
t h e  u s e  o f  any o t h e r  government  agency .  

_--_________ L -- --__ 
-- _-------_--_--_-_-- ---__ 

___-__--_- +_- --- -- 

- I t *  * * t h e r e ' i s  no p r o v i s i o n  i n  t h i s  
b i l l  t h a t  a u t h o r i z e s  a n v  c i t i z e n  n o t  t o  

-- --------~- 
___ ---- - ------ -- ---- 
give o r  r e l i e v e s  any  c i t i z e n  from q i v i n q  
i n f o r n a t i o n  t h a t  h e  is  r e a u i r e d  t o  g i v e  
by law * * * *  I t  d e a l s  o n l y  w i t h  i n f o m a -  
t i o n t h a t  t h e  F e 6 e r a l  a a e n c i e s  nay r e q u i r e  
w i t h i n  t h e  l ~ w ,  and i n  o r d e r  t o  F r o v i d e  
f o r  economy and e f f i c i e n c y ,  i t  r e l i e v e s  
d u p l i c a t i o n  o f  t h e  i n f o r m a t i o n  t h a t  i s  Fe r -  
m i t t e d  under  e x i s t i n g  law * * *. T h e r e  i s  
no o c c a s i o n  f o r  t h e  l a n g u a g e  i n  t h e  zmend- 
ment * * * . ' I  88 Cong. Rec. 9165 ( 1 9 4 2 )  
(ERFhas is  a d d e d . )  

-- --------- L -------- - --- - 
__-_-__---_I__--_L------__-___ 

-------------I 

--- - -- ---& ------- 
------- 

This l e g i s l a t i v e  background and h i s t o r y  c l e a r l y  shows 
t h a t  t h e  i r p e t u s  f o r  enac t rcent  o f  t h e  A c t  was t h e  need  t o  
correct  and r e g u l a t e  F e d e r a l  a a e n c i e s '  c o l l e c t i o n  o f  i n f o r -  
n ra t ion  t h a t  t h e y  c o n s i d e r e d  n e c e s s a r y  t o  c a r r y  o u t  t h e i r  
r e s p o n s i b i l i t i e s .  Congressman K h i t t i n g t o n ' s  r emarks  on 
t h e  House f l o o r  s t a t e d  w h a t  was a p p a r e n t l y  o b v i o u s  t o  him,  
n m e l y ,  t h a t  t h e  A c t  w c u l d  n o t  g i v e  t h e  D i r e c t o r  of t h e  
Bureau  o f  t h e  Budget  t h e  a u t h o r i t y  t o  p r e v e n t  or  v e t o  agency  
i n f o r m a t i o n  c o l l e c t i o n  s p e c i f i c a l l y  required by c o n g r e s s i o n a l  
s t a t u t e  

B u t ,  t h e  A c t  c o n t a i n s  no  p r o v i s i o n  l i m i t i n g  i t s  
a p p l i c a b i l i t y  o n l y  t o  agencyygene ra t ed  i n f o r m a t i o n  g a t h e r i n g .  
The l anguage  o f  i t s  p r o v i s i o n s  c o v e r s  b o t h  agency-geneca ted  
and congres s iona l ly -manda ted ,  i n f o r m a t i o n  c o l l e c t i o n .  

N e i t h e r  t h e  p r e s e n t  f o r k  n o r  s u p e r s e d e d  v e r s i o n s  of 
C i r c u l a r  A-40  have  s p e c i f i c a l l y  exc luded  r e p o r t s  o r  f o r m  

. ,  
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r equ i r ed  by s t a t u t e .  See r e v i s i o n s  of C i rcu la r  A - 4 0 ,  dated  
r e s p e c t i v e l y ,  fiay 3 ,  1 9 7 3 ,  Ray 2 5 ,  1 9 6 2 ,  znb October 2 5 ,  1 9 4 8 .  
Each c o n t a i n s  a Frovis ion  t h a t  e i t h e r  OPE c r  t h e  Eureau of  
the B u d g e t  w i l l  de te rmine  whether any m a t t e r ,  inc luding  a 
r e p o r t  form Gr p l an ,  i s  w i t h i n  t he  scope o f  t h e  A c t .  Such 
a p r o v i s i o n  is  a v a l i d  e x e r c i s e  of t h e  r u l e  nak ins  a u t h o r i t y  
gran ted  t o  t h e  E i r e c t o r  t o  c a r r y  o u t  t he  p r c v i s i o n s  of  t h e  
Act. 4 4  U . S . C .  S3510 (Sec.  6 ,  FL -b. L. 77-831, 56 S t a t .  1074). 
OME has informed u s  t h a t  i t  h a s  f o r  sone t i n e  w i t h  f u l l  con- 
g r e s s i o n a l  knowledge approved plar ,s  and forrrs f o r  information 
g a t h e r i n g  s p e c i f i c a l l y  requi red  by congress iona l  s t a t u t e .  

the r o l e  of reviewing t h e  s p e c i f i c  d a t a  Federal  agencies  w a n t  
t o  i n c l u d e  i n  r e p o r t s - r e q u i r e d  by Congress. S t a t u t e s  usually 
l e a v e  i t  t o  Federal  agencies  t o  determine what s F e c i f i c  d a t a  
needs  t o  be c o l l e c t e d  i n  a requi red  form o r  q u e s t i o n n a i r e .  If 
O%E were no t  t o  review s u c h  agency inform-ation g a t h e r i n g  from 
the p u b l i c ,  i t  could become burdensoxce, c o s t l y  and  r e F e t i t i o u s .  

From a p o l i c y  s t andpo in t ,  i t  makes sense t o  a s s i c n  CME 

It is our view, based on the  foregoing ,  t h a t  t h e  Federal  
Reports  A c t  is a p p l i c a b l e  t o  c o n g r e s s i o n a l l y - a a n d a t e d  i n fo r -  
n a t i o n  c o l l e c t i o n .  Rowever, t he  a u t h o r i t y  OEE has pursuant  t o .  
s e c t i o n  3 5 0 6  t o  deterniine relevancy of information c o l l e c t i o r !  
does not  apply t o  t h e  e x t e n t  t h a t  i t  w o u l d  be i n c o n s i s t e n t  w i th  
t h e  s t a t u t o r y  mandate, 

The Direc tor  of OKE's  r o l e  is t o  deterrcine whether t h e  
s p e c i f i c  d a t a  i t e m  which Eake up a form o r  q u e s t i o n n a i r e  a r e  
germane t o  i t s  s t a t u t o r y  purpose znd whether t he  Fanner and 
form i n  w h i c h  they a r e  Fresented does n o t  pose an  undue burden 
on t h e  persons providing t h e  information. C i rcu la r  A-40 e m -  
b r a c e s  t h e  C i r e c t o r ' s  r o l e  i n  reviewing t h e  relevaficy of both 
agency-generated f o r n s  t o  c a r r y  o u t  an agency r e s p o n s i b i l i t y  
and t h e  s p e c i f i c  d a t a  i t e m  which  camprise s ta tutory-rrandste6 
and agency-generated foms, 

QUESTIGK 2: If t h e  answer t o  Ques t ion  1 is  "Yes,"  does -- ----- - this a u t h o r i g  - ----- include t h e  z u t h o r i t y '  t o  - s u b j e c t  - such 9 p r o v a I  
t o  a number of condi t ions?  ----__----- 

The r e v i e w  of proposed agency p lans  and r e p o r t  f o r n s  
for information c o l l e c t i o n  t h a t  t h e  s t a t u t e  r e q u i r e s  i s  aimed 
at reducing the  burden, i n c l u d i n g  c o s t  and  d u F l i c a t i o n  of  
e f f o r t ,  p r i v a t e  companies anb o t h e r s  f a c e  i n  providing such 

I 
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i n f o r m a t i o n .  T h i s  is  i n  keeping  w i t h  t h e  l e g i s l a t i v e  Eanda te  
of t h e  s t a t u t e .  As a g e n e r a l  m t t e r ,  w e  b e l i e v e  t h a t  any  
c o n d i t i o n s  a t t a c h e d  t o  t h e  a g p r o v a l  of  such  p l a n s  o r  report . 
f o r m  which have  this e f f e c t  a re  a F p r o p r i a t e .  

QUESTICN 3: Eo e a c h  of  t h e  c o n d i t i o n s  i-sd by CME - - --I----------__ --- 
reduce  t h e  bu rden ,  c o s t  o r  d u c l i c a t i o n  of e f f o r t  f o r  a 
c o r q z i n y o r  otherwise Rake t h e  c o l l e c t i o n  of i n f o r n a t i o n  
more e f f i c i e n t ?  

_---_-_---------_--___-----__-__ - -- -I_--____ 

l_l ----- 
The l e t t e r  from OM3 a p p r o v i n g  t h e  use of Form EIA-28 nade 

such a p p r o v a l  s u b j e c t  t o  e i g h t  c o n d i t i o n s .  These c o n d i t i o n s  
were ained a t  r e d u c i n g  t h e  bu rden ,  cos t  and  d u p l i c a t i o n  i n  
r e p o r t i n g  t h e  i n f o r m a t i o n .  Your l e t t e r  c i t e d  six o f  t h e s e  
c o n d i t i o n s  a.nd asked . t h a t '  w e  r ev iew each of them t o  de t e rv ine  
t h e i r  e f f e c t i v e n e s s  i n  a c h i e v i n g  t h e  g o a l s  of  the F e 6 e r a l  
R e p o r t s  A c t .  Ne have reviewed e a c h  of t h e  c o n d i t i o n s  and o u r  
comments f o l l o w .  W e ' w i l l  f i r s t  d i s c u s s  t h e  c o n d i t i o n s  l i s t e d  
i n  your  l e t t e r  and t h e n  t h e  two r e n a i n i n g  c o n d i t i o n s  c o n t a i n e d  
i n  t h e  CME letter: 

1. Eata from a f f i l i a t e s  and j o i n t  v e n t u r e s  - GKE con- 
s i d e r s  t h a t  d a t a  o b t a i n e d  frorr 27  energy-producing  d o m e s t i c  
corcptnies w i l l  y i e l d  s u f f i c i e n t  f i n a n c i e l  i n f o r r r a t i o n  a b o u t  
C a l t e x  and Aramco, which a r e  a f f i l i a t e s  O K  j o i n t  v e n t u r e s  of 
some of t h e s e  companies .  No r e p o r t s  f roE e i t h e r  corrpany s h o u l d  
be p r o v i d e d  unless t h e  i n f o r m a t i o n  t o  be ob t i t i ned  from t h e  
owning companies  i s  n o t  s u f f i c i e n t .  

------__I______ _-_-__-- 

We view t h i s  a s  a r e a s o n a b l e  r e q u i r e r e n t  r e l a t e d  t o  t h e  
purpose of  t h e  F e d e r a l  R e p o r t s  A c t .  I t  i s  up t o  E I A  t o  demon- 

y i e l d  the information it seeks. 

2. No c o p p f  SEC Form 10-K and a u d i t e d  f i n a n c i a l  
--- s t a t e m e n t s  - T h i s  c o n d i t i o n  would p r e v e n t  E I A  from r e q u i r i n g  
companies  t o  i n c l u d e  w i t h  Efk-28 a copy o f  t h e  most recent 
Form 10-K t h a t  t h e y  have f i l e d  w i t h  t h e  SEC. S i n c e  t h e  
Form 10-K c o n t a i n s  t h e  cornGany's most r e c e n t  a u d i t e d  f i n a n -  
c i a l  s t a t e m e n t s ,  t h e y  a.lso would n o t  need t o  be p r o v i d e d .  

, s t r a t e  why t h e  i n f o r m a t i o n  from t h e  owning companies  w i l l  n o t  

-- ----- -------ll_l_--__ 

We c o n s i d e r  t h a t  t h i s  W E ?  c o n d i t i o n  i s  r e a s o n a b l e  and 
e l i n i n a t e s  u n n e c e s s a r y  d u p l i c a t i o n  of i n f o r m a t i o n  p r o v i d e d  
t o  t h e  F e d e r a l  Governnent . ,  S E C  and  COE have  worked closely 
t o g e t h e r  on  a nunber of m q t t e r s  a f f e c t i n g  energy-producing 
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companies and it s h o u l d  be  easy f o r  CCE t o  o b t a i n  a copy o f  
t h e  Forin 10-K f r o n  t h e  SEC.  A s  t h e  Form c o n t a i n s  a u s i t e d  
f i n a n c i a l  statements,  t h e r e  i s  a p p a r e n t l y  no need t o  r e q u i r e  
a coinpany r e p o r t i n g  on EIA-28 t o  s u b z i t  such s t z t e z e n t s  a g a i n .  
A company r r u s t  c o n s e n t  t o  p r o v i d e  a l l e g e d l y  c o n f i d e n t i a l  i n -  
f o r m a t i o n  i n  a Form 1 0 - K  t o  F e d e r a l  a g e n c i e s  a s  a p r e c o n d i t i o n  
t o  t h e  Conmiss ion ' s  c o n s i d e r a t i o n  o f  i t s  request t o  b a r  d i s -  
closure of s u c h  i n f o r m a t i o n  t o  t h e  p u b l i c .  

3 .  . No l i m i t a t i o n  i n  d i s c r e t i o n  of c o ~ p n y  t o  d e s i g n a t e  _--- 
-----_I-_---- 

c e r t i f y i 3  ------ o f f i c i a l s  - T h e  o r i g i n a l  v e r s i o n o f - E I A - 2 8  sub-  
m i t t e d  t o  OKB f e r  r ev iew r e c u i r e d  t h a t  an o f f i c e r  cf t h e  
conpany had t o  c e r t i f y  t h e  forrc, 
l i n i i t e d  t h e  d i s c r e t i o n  of t h e  r e F o r t i n g  cospany  t o  d e s i g n a t e  
who c o u l d  s e r v e  a s  c e r t i f y i f i g  o f f i c i a l s .  Sile u n d e r s t a n d  
from d i s c u s s i o n s  w i t h  DCE t h a t  t h e y  meant t o  u s e  t h e  word 
" c e r t i f y i n g  o f f i c e r "  i n s t e a d  of  " o f f i c e r . "  T h e  cew v e r s i o n  
of t h e  form r e f l e c t s  t h i s  xeaninc;. I t  now p r o v i d e s  t h a t  
the form c a n  be c e r t i f i e d  t o  by any  c e r t i f y i n g  o f f i c e r .  

OKE c o n s i d e r e d  t h a t  t h i s  

4 .  Forn approved  o n l y f o r  u s e  t h r o u a h  -d ------_-I Cecerbe r  1 9 7 9  - 
I- ---- -_ 

OME approved  t h e  u s e  of t h e  form t h r o u g h  Cecerher 1 9 7 9  t o  
c o l l e c t  i n f o r n a t i o n  c o v e r i n g  1977 and 1978.  Ease2 on t h e  
d a t a  r e c e i v e d  f o r  t h e r e  two y e a r s ,  E I A  m u s t  e v a l u a t e  t h e  
u t i l i t y  and e f f e c t i v e n e s s  of  t h e  f i n a n c i a l  r e p c r t i n g  sys te rc  
i n  a c h i e v i n g  i t s  s t a t e d  o b j e c t i v e s .  The a n a l y s i s  o f  i ts 

- resu l t s  r c u s t  b e  s u b m i t t e d  t o  CKE by C e c e r b e r  1979.  --. 
T h i s  c o n d i t i o n  e n a b l e s  GKB t o  r e v i e w  t h e  adequzcy  of 

t h e  E I A - 2 8  in p r o v i d i n g  t h e  i n f o r n a t i o n  r e q u i r e d  Gy t h e  
s t a t u t e .  To l i m i t  t h e  u s e  of t h e  form u n t i l  s u c h  a r e v i e w  
c a n  t a k e  place is i n  keep ing  with ONE'S r e s p o n s i b i l i t y  t o  
a v o i d  any  u n n e c e s s a r y  bu rden  and d u p l i c a t i o n  i n  i n f o r m a t i o n  

i g a t h e r i n g  under  t h e  F e d e r a l  R e p o r t s  A c t .  

5 .  I n f o r m a t i o n  g a t h e r e d  -____I_- f o r  .-19.74-1976 m u s t  awa-it 
- e v a l u a t i o n - r e s u l t s  f o r  1977 and --- 1 9 7 8  - OEIB r e q u i r e s  t h a t  
an e v a l u a t i o n  o ~ f -  t h e - e f f e c t i v e n e s s  of  t h e  d a t a  co l l ec t ion  
process w i t h  r e s p e c t  t o  1977 and 1978 and i t s  i r q l i c a t i o n s  
f o r  t h e  i n f o m a t i o n  . r e q u e s t e d  €or  1.97-4-1976 t a k e  p l a ' ce  b e f o r e  ; 

such  i n f o r m a t i o n  i s  c o l l e c t e d .  I-t approved t h e ,  ou:t ' line .o'f 
, .~ -"- "--. . . . such  a n  a u d i t ,  and  r e q u i , r e s  t h e  a n a l y s i s  of t h e  eva1uat io .n  

by J u n e  1 9 7 9 .  
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OMB's  r ea son  f o r  d e f e r r i n g  g a t h e r i n g  in fo rma t ion  from 
p r i o r  y e a r s  is s i m i l a r  t o  t h e  reason  f o r  n o t  approving t h e  
forin for  u s e  beyond 1979 .  The  e v a l u a t i o n - o f  i t s  use w i t h  
r e s p e c t  t o  1 9 7 7  and 1978 w i l l  d e n o n s t r a t e  i t s  u t i l i t y  and 
e f f e c t i v e n e s s  f o r  f u r t h e r  use. 

6 .  Need f o r  DOE procedure  t o  handle  r e q u e s t s  €or 
e x t e n s i o n s ,  e x c e p t i o n s ,  e t c .  - 8b lB  r e q u i r e s  t h a t  DOE estab- 
l i s h  and make known t o  t h e  companies p r e p a r i n g  t h e  r e p o r t s  
t h a t  a procedure  e x i s t s  f o r  nandl ing  r e q u e s t s  f o r  e x t e n s i o n s ,  
e x c e p t i o n s  and m o d i f i c a t i o n s  i n  t h e  requi rements  governing 
use of t h e  form, 

- ll-__l-___-- ----------- 
l____l_l__-- 

DOE p l a n s  t o  u s e  an e x i s t i n g  review group t o  answer any 
i n q u i r i e s .  Such a group reviews s i m i l a r  q u e s t i o n s  a r i s i n g k o u t  
of o t h e r  DOE r e p o r t i n g  r e q u i r e n e n t s .  A s  a r e s u l t ,  DOE c o n s i d e r s  
no a d d i t i o n a l  s t a f f  w i l l  be needed  t o  cope w i t h  q u e s t i o n s  raised 
about  E I A - 2 8 .  I n  our view, i! requi rement  of t h i s  k i n d  is an 
impor t an t  eleinent i n  o b t a i n i n g  in fo rma t ion  froin p r i v a t e  s o u r c e s  
i n  an  e f f i c i e n t  and effective inanner. I t  p rov i6es  a v e h i c l e  
for  a l l e v i a t i n g  unduly burdensozie a s p e c t s  of t h e  r e p o r t i n g  
requi rement .  

7 .  El imina t ion  of o t h e r  DOE r e p o r t i n g  r e a u i r e n e n t s  - Gi*I$ --- --- ---l__-l__-l -I_--- 

has requested DOE t o  i d e n t i f y  e x i s t i n g  depa r tmen ta l  r e p o r t i n g  
requi rements  which  can be e l i n i n a t e d ,  simplified o r  c o n s o l i -  
dated  a s  a r e s u l t  of t h e  i n f o r m a t i o n  t o  be made a v a i l a b l e  unaer 
E I A - 2 6 .  I n  a d d i t i o n ,  DOE s h o u l d  compile a l i s t  of o t h e r  agency 
r e p o r t i n g  requirements t h a t  can be modi f iea  on t n e  . b a s i s  of 
t h e  knowledge it gained  in p r e p a r i n g  EIA-28. 

Reducing t h e  i nc idence  of DOE r e p o r t i n g  requi rements  as 
a result of EIA-28 is a c o n d i t i o n  i n  keeping w i t h  t h e  objec-  
t i v e s  of t h e  Fede ra l  Repor ts  A c t .  D i ) E ' s  r e s e a r c h  work i n  
deve loping  t h e  f i n a n c i a l  r e p o r t i n g  system, a l s o ,  p l a c e s  it i n  
a unique p o s i t i o n  to sugges t  a r e a s  kn which d u p l i c a t e  informa- 
t i o n  is be ing  ob ta ined  by o t h e r  agenc ie s .  

were p l aced  on amendments t b  p r e v i o u s  r e p o r t s .  To t h e  e x t e n t  
t h a t  s u c h  r e s t r i c t i o n s  p r e v e n t  r e p o r t i n g  cornpanies froin be ing  
burdened w i t h  unnecessary requireinents ,  t h i s  OiqB c o n d i t i o n  i s  
i n  keeping wi th  the o b j e c t i v e s  of t h e  A c t .  

8 ,  Amendments t o  p r e v i o u s  r e p o r t s  - S e v e r a l  r e s t r i c t i o n s  --- 

I 
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QUESTION 4: Can c o n f i d e n t i a l  d a t a  c o l l e c t e u  from e n e r a -  ---- I__ ___ ___ -__-_- -- I -.--- ----. 

reducing conpanies  conple- t ing EIA-28 be a i s c l o s e d  by DOE t o  P ---__.-_-- -I--__---- - ---- - 
o t h e r  DOE u n i t s ,  c e r t a i n  governmental  a g e n c i e s ,  GkO and the 
Conaress? 
-- -__.---__-______-_--- __I--- __ --I---- 

The E I A  " I n s t r u c t i o n s "  acconpanying the prolposed EIA-26 
Form s t a t e :  

" I n  responding t o  s p e c i f i c  r e q u e s t s  from 
members of t h e  p u b l i c ,  PRS d a t a  w i l l  be h e l d  
c o n f i d e n t i a l  t o  t h e  e x t e n t  t h a t  t h e y  a r e  
de t e rmined  by,DOE t o  De w i t h i n  t n e  exemption 
f o r  t r a d e  se'crets and c o n f i d e n t i a l  cominercial 
i n fo rma t ion  a s  s p e c i f i e d  i n  t h e  Freeaon of 
Informat ion  A c t  ( 5  U.S.C. 8522(b)(4)). - 

"Without r ega rd  t o  t h e  fo rego ing  and i n  
accordance wi th  a p p l i c a b l e  l e g a l  a u t h o r i t y ,  
F'RS d a t a  w i l l  be made a v a i l a b l e  t o  t h e  
At torney  Genera l ,  t h e  Federal  Txade Com- 
m i s s i o n ,  t h e  S e c r e t a r y  of tne I n t e r i o r ,  

. t h e  Comptrol ler  General  and t h e  o f f i c e s  
w i t h i n  DOE." ( 4 3  P . R . '  27120)  

- 

As your l e t t e r  i n d i c a t e s ,  these two p r a g r a p h s  t e l l  t h e  
companies complet ing EIk-28, (1) t h a t  DOE w i l l  no t  d i s c l o s e  
t o  t h e  p u b l i c  in format ion  i t  de te rmines  t o  be w i t h i n  t h e  t r a d e  
s e c r e t s  and c o n f i d e n t i a l  conrnercial  i n fo rma t ion  exemption of 
t h e  Freedom of  Informat ion  A c t  and  ( 2 )  t h a t  a l l  the i n f o m a t i o n  
f u r n i s h e d ,  i nc lud ing  t r a d e  s e c r e t s  and c o n f i a e n t i a l  cojnmercial 
i n fo rma t ion  w i l l ,  i n  accordance w i t h  law, be made ava i l ab le  t o  
o t h e r  DOE u n i t s ,  a r e g u l a t o r y  agency (FTC), two c a b i n e t  officers 
( t h e  At torney  General and t h e  S e c r e t a r y  of  t h e  I n t e r i o r )  and 
t h e  Comptrol ler  Generzl .  

S e v e r a l  p r o v i s i o n s  of s e c t i o n  205 of t h e  DOE Organ iza t ion  
A c t  a f f e c t  t h e  d i s c l o s u r e  o f '  i n fo rma t ion  o b t a i n e d  pu r suan t  t o  
s e c t i o n  205(h ) .  Sec t ion  2 0 5 ( h ) ( 7 )  a p p l i e s  s e c t i o n  1 9 0 5  of 
t i t l e  18 of t h e  U n i t e d  S t a t e s  Code t o  t h e  in fo rma t ion  ob ta ined  . 
th rough E I A - 2 8 ,  Sec t ion  1 9 0 5  makes it a crime f o r  a U-S, 
Government employee t o  d i s c l o s e  --- wi thou t  a u t h o r i z a t i o n  ---- -___ t r a d e  
secre t s  and o t h e r  c o n f i a e n t i a l  in format ion  ob ta inea  from i n f o r -  
mat ion  f i l e d  w i t h  t h e  government. (Emphasis a d d e d , )  

- 
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Also, s e c t i o n  2 0 5 ( c )  requrires t h a t  d u l y  e s t a b l i s h e d  
c o n g r e s s i o n a l  commi t t ees ,  upon r e q u e s t ,  receive t h e  informa- 
t i o n  t o  be p r o v i d e d  under  s e c t i o n  2 0 5 ( h ) .  I t  makes s e c t i o n  l 
5 9  of the F e d e r a l  Energy A d m i n i s t r a t i o n - A c t  of 1 9 7 4 ,  -/ a s  amen- 
d e d ,  Pub.  L .  9 4 - 3 8 5 ,  ' T i t l e  I ,  P a r t  B ,  Sec. 1 4 2 ,  90  S t a t .  1140, 

I a p p l i c a b l e  t o  t h e  A a m i n i s t r a t o r ' s  p e r f o r n a n c e  of any  f u n c t i o n  
under  the DOE O r g a n i z a t i o n  A c t .  2/ With respect t o  s e c t i o n  
1 9 0 5 ,  s u b s e c t i o n s  2 0 5 ( c )  and  (E)-are c l e a r l y  l e g a l  a u t n o r i z a -  

a p p l i c a b l e .  I n  t h i s  c o n n e c t i o n ,  see --- C h r y s l e r  Corp. v, ----_ S c n l e s i n -  
t i o n s  t o  m a k e  s u c h  d i s c l o s u r e s  and s e c t i o n  1905 would not be 

E ( 3 r d .  C i r .  1977)  565 F.2d 1172,  c e r t i o r a r i  g r a n t e d  i.larch 6 ,  
1 4 7 8 ,  55  L Ed.2d 504. - 3/ I 

No other  p r o v i s i o n  oc t h e  DOE O r g a n i z a t i o n  A c t  d i r e c t l y  or 
i n d i r e c t l y  a u t h o r i z e s  t h e  t r a n s f e r  of c o n f i d e n t i a l  i n f o r m a t i o n  
o b t a i n e d  under s e c t i o n  2 0 5 ( h )  t o  any o t h e r  F e d e r a l  e x e c u t i v e  
b r a n c h  agency ,  whether  r e g u l a t o r y  o r  n o n - r e g u l a t o r y .  Xe nave  
been anable t o  f i n d  ariy p r o v i s i o n  -of e n e r g y  l e g i s l a t i o n  t h a t  
would a u t h o r i z e  such  a d i s c l o s u r e .  

S e c t i o n  I l ( d )  of t h e  Energy Supp ly  and E n v i r o n x e n t a  
C o o r d i n a t i o n  A c t  of 1974 ,  Pub.  L. 5)s -319, 88 S t a t .  252, is n o t ,  
as your  l e t t e r  s u g g e s t s ,  a p p l i c a b l e .  It  p r o v i d e s  f o r  d i s c l o -  
s u r e  of c o n f i d e n t i a l  i n f o r m a t i o n  o b t a i n e d  under s e c t i o n  11 of 
t h a t  A c t ,  w i t h o u t  v i o l a t i n g  s e c t i o n  1 9 0 5 ,  t o  c e r t a i n  government  
o f f i c i a l s  o r  agencies i n c l u d i n g  t h e  A t t o r n e y  G e n e r a l ,  the  
S e c r e t a r y  of t h e  I n t e r i o r ,  t h e  F e d e r a l  T rade  Commission, and 
GAO. S e c t i o n  2 0 5 ( g )  of t h e  DOE O r g a n i z a t i o n  A c t  a p p l i e s  sec- 
t i o n  l l ( d )  t o  i n f o r m a t i o n  o b t a i n e d  by t h e  A d m i n i s t r a t o r  of 
EIA under  s e c t i o n  11 of t h e  Energy Supp ly  and E n v i r o n z e n t a l  

_ .  . .  

- 2/ S e c t i o n  59 f u r t h e r  p r o v i d e s  t h a t  s u c h  i n f o r i n a t i o n  
is t h e  p r o p e r t y  of t h e  commit tee  and c a n n o t  be d i s -  
c losed ,  e x c e p t  i n  a c c o r d a n c e , w i t h  t h e  rules of 
the Cornni t tee  and t h e  a p p r o p r i a t e  House o-f Congres s  
and as  p e r m i t t e d  by. law. 

- 3/ L e g a l  a u t h o r i z a t i o n s  f o r  d i s c l o s u r e  t o  t h e  o t h e r  
g o v e r n n e n t a l  e n t i t i . e s  a r e  p r o b a b l y  p r o v i d e d  ~y 
the s t a t u t e s  d i s c u s s e d  below. 

. .  
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Coordination A c t .  I t  do2s not  extend l f ( d )  t o  a l l  t h e  provi -  
-. , . . 
: .-, - ~ s i o n s  of s e c t i o n  205.  - 4/ . - ,  

.. 

. .  The Federal  Reports A c t  p rovides '  a u t h o r i t y  t o ' d i s c f o s e  
informat ion  t o  o the r  Feaera l  agencies ,  i n  d i r e c t i n g  Federdl 
agencies  t o  cooperate  t o  t h e  f u l l e s t  e x t e n t  p r a c t i c a l  i n  making 
informat ion  a v a i l a b l e  t o  o the r  agencies .  44 U.S.C. S3507. 

-The A c t ' s  l e g i s l a t i v e  purpose,  t o  reduce t h e  burden and Uup- 
1 - i c a t i o n  of Federal  agency information c o l l e c t i o n  a c t i v i t i e s ;  
is f a c i l i l t a t e d  through t h e  shari-ng of . i n f o r n a t i o n .  

B u t ,  t h e  Act a l s o  l i m i t s  t h e  k i n d s  of information t h a t  
may be r e l eased  t o  a Federal  agency. I t  may be r e l eased  i n  
one of t h e  fol lowing s i t u a - t i o n s :  

i n  t h e  form of s t a t i s t i c a l  t o t a l s  or sumxaries; 

i f  t h e  information as suppl ied  by gersons  t o  a 
Federal  agency had n o t ,  a t  t h e  t i n e .  of c o l l e c t i o n ,  
been dec lared  by t n a t  agency or  by a supe r io r  
a u t h o r i t y  t o  be  c o n f i d e n t i a l ;  

when t h e  persons supplying t h e  information consent  
t o  t h e  r e l e a s e  of it t o  a second agency by the 
agency t o  which t h e  information was o r i g i n a l l y  
suppl ied ;  or 

when t h e  Federal  agency t o  which another  Federa l  
agency r e l e a s e s . t h e  information has  a u t h o r i t y  t o  
c o l l e c t  t h e  information i t s e l f  and t h e  a u t h o r i t y  
is supported by l e g a l  p rov i s ions  f o r  cr i ininal  
p e n a l t i e s  a g a i n s t  persons f a i l i n g  t o  supply the 
information." 4 4  U . S . C .  §3508(b)(1)-(4) 

I n  t h e  p r e s e n t  s i t u a t i o n ,  subparagraph 2 ,  -- supra ,  would 
probably suppor t  d i s c l o s u r e  of t h e  information t o  anotner  

- 4/ Sec t ion  2 0 3 ( a ) ( l )  of t h e  proposed DOE F Y  79 Authori- 
z a t i o n  A c t ,  H.R. 11392, would have amended s e c t i o n  
205(g)  of t h e  DOE Organizat ion Act t o  apply s e c t i o n  
Il(d) t o  any information obtained by t h e  Aaminis t ra tor  
under any l a w .  I n  t h i s  Connection see if.  Rep. rio. 55- 
1166  (1978) p.  141-142., 

- 
- 14 - 



F e d e r a l  a g e n c y .  The i n f o r r c a t i o n  which  EIA is c o l l e c t i n g  
t h r o u g h  E I A - 2 8  h a s  n o t  beer, d e c l z r e d  by e i t h e r  Elk o r  GOE 
i n  t h e  fo r=  ( a t  t h e  t i n e  of c c l l e c t i o n )  t o  b e  c o n f i d e n t i a l .  
I n  g e n e r a l  see E e y n o l d s  --- . ---- P e t a l  -- -- Co. v .  -- l iumsfeld. .  - - - -. - 4 1 7  F. SUFF. 
365, 37G, a f f i r n e d  i n  p a r t ,  r e v e r s e d  i n  p a r t  and  remanded 
on o t h e r  g r o u n d s ,  5 6 4  F.2d 6 6 3  ( 1 9 7 6 ) .  K i t h  respect t o  con-  
f i d e n t i a l i t y ,  CCE h a s  s t a t e d  t h z t  i n f o r m a t i o n  which  i n  i t s  
j u d g m e n t  f a l l s  u n d e r  t h e  t r a d e  s e c r e t  and  c c n f i d e n t i a l  con- 
mercial i n f o r n a t i o n  e x e m p t i o n  of t h e  Freedom of I n f o r m t i o n  
A c t  would n o t  be d i s c l o s e d  t o  t h e  p u b l i c ,  Such  CCE determi- 
nations take  place when FCIA r e q u e s t s  a r e  r e c e i v e d .  They  do 
not  take  place a t  t h e  t i m e  t h e  i n f o r m a t i o n  is u b t e i n e d ,  

S e c t i o n  3502 d e f i n e s  t h e  terrr ' F e d e r a l  agency . ' '  I t  in-  
c l u d e s  e x e c u t i v e  d e p a r t K e n t s ,  b u t  n o t  r e g u l a t o r y  z g e n c i e s .  
The e f f e c t  of t h i s  e x c l u s i o n ,  which was made t o  a c c o m m d a t e  
t h e  new ro l e  GAG would play i n  a F p r o v i n g  r e g u l a t o r y  egencies' 
f o r m ;  is t o  permit d i s c l o s u r e s  o f  s e c t i o n  2 0 5 ( h )  i n f o r n a t i o n  
t o  t h e  CeFartr i .ents  of J u s t i c e  and I n t e r i o r ,  b u t  n o t  t o  t h e  
FTC. 5/ Cne m u s t  look e l s e w h e r e  f o r  t h e  a u t h o r i t y  o f  COE t o  
proviae s u c h  i n f o r m a t i o n .  I n  t h i s  c o n n e c t i o n ,  s e c t i o n  8 of 
t h e  F e d e r a l  T r a d e  zoommission A c t ,  1 5  U.S.C. S48, p r o v i d e s  
t h a t  t h e  d e F a r t m e n t s  and b u r e a u s ,  when d i r e c t e d  by t h e  Presi- 
d e n t ,  s h a l l  f u r n i s h  t h e  FTC, upon i t s  r e q u e s t ,  w i t h  a l l  r e c o r d s r  
papers,  a n 6  i n f o r m a t i o n  t h e y  pssess  c o n c e r n i n g  a n y  c o r p o r a -  
t i o n  s u b j e c t  t o  t h e  A c t ' s  key previsions- 

7 

S e c t i o n  207 of t h e  DOE O r g a n i z a t i o n  A c t  p r o v i d e s  the 
l e g a l  b a s i s  f o r  GAO t o  r e c e i v e  i n f o r ~ a t i o n . o b t ~ - i n e d  frorr, 
EIA-28, S e c t i o n  207 appl ies  t h e  f u n c t i o n s  of t h e  CGmFt ro l l e r  
G e n e r a l  unde r  s e c t i o n  1 2  of t h e  F e d e r a l  Ene rgy  A d m i n i s t r a -  
t i o n  A c t  of 1974 t o  t h e  m o n i t o r i n g  and  e v a l u a t i o n  o f  a l l  COE 
f u n c t i o n s  and a c t i v i t i e s  unde r  t h e  A c t  o r  a n y  o t h e r  a c t  ad- 
m i n i s t e r e d  by CCE. Under s e c t i o n  1 2 ,  t h e  C o I x p t r o l l e r  Gerreral, 

- 5 /  The changed  d e f i n i t i o n  m n d a t e d  by G P - C ' s  new r o l e  r e s u l t s  
i n  a c o n s e q u e n c e  which may h a v e  b e e n  u n i n t e n 2 e d .  Whi l e  
it was n e c e s s a r y  t o  e x c l u d e  r e g u l a t o r y  a g e n c i e s  from 
t h e  d e f i n i t i o n  of ' F e d e r a l  agency '  f o r  t h e  p u r p o s e  of 
forn  a p p r o v a l ,  a n o t h e r  r e s u l t  of t h i s  e x c l u s i o n  is  t h a t  
t h e y  a r e  n o t  a u t h o r i z e d p n d e r  t h e  s t a t u t e  t o  r e c e i v e  
i n f o r m a t i o n  from a n o t h e r  F e d e r a l  a g e n c y  and  a F e d e r a l  
a g e n c y  is  n o t  a u t h o r i z e d  t o  F r o v i d e  i n f o r m a t i o n  t o  them, 

Y 
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n o t w i t h s t a n d i n g  any  other l a w ,  h a s  access t o  any data i n  F E A ' s  
g o s s e s s i o n  froin a p u b l i c  o r  p r i v a t e  s o u r c i  t o  c a r r y  o u t  i ts 
r e s g o n s i b i l i t i e s  under  t h e  A c t .  

. _  

QUESTION - 5 : If ~ th2 Feder al'-!?.epor ts - A c t  - is - agol lcarbfo  - t o  
t h e  Em-29 r e p o r t - f o r x ,  -doos:a-DQE-leqaf - ~ p m o r a n d u ~ - o r o p o s r n 7  
g u i d e l i n e s  f o r  - t h e  - d i s c l . o s u r e . - o f - c o n f i ~ 2 e n t i ~ l .  - i n f o r m a t i o n - ;  - t o -  
g e t h e r  w i t h - t h e - s a z o n d  p a r a g r a ? n - o f  - t h e - ~ I A - 2 9 - ' ! I n s t r n c t ~ o n s ; "  
. a m o u n t - t o - a - d e c l a r a t i o n - b y - D 3 E , - ~ u r s n a n ~ t o - s e c t ~ o n - 3 ~ ~ ~ ~ b ~ ~ ~ ~  -I 

o f - - t h e  A c t ; - t h a t - i t - c o n s i d ~ r s - t h e - i n f o r ~ ~ ~ ~ o n - a t - t ~ - t i ~ ~ ~ o f  
c o l l e c t i o n . t o - . b e  - c o n f i d e n t i a l ?  

7 - 

As n o t e d  p r e v i o u s l y ,  s u b s e c t i o n  3505(b) of t h e  A c t  l i s ts  
t h s  o n l y  circumstances p u r s u a n t  t o  which s u c h  i n f o r n a t i o n  may be 
released t o  a n o t h e r  Fede ra l  aqency.  S u b m r a g r a n h  ( 2 )  o f  sub- 
s e c t i o n  3508(b) allows re lease  of i n f o r n a t i o n  t o  m o t h e r  Federal . 
a g e n c y  i f  i t  "had n o t ,  a t  t h e  t i m e  o f  c o l l e c t i o n ,  been declared 
by t h e  c o l l e c t i n g  agency ,  o r  by  a sup ,e r io r  a u t h o r i t y  t o  be 
c o n f  i d e n  t i a l  . I' 

. 

The second  g a r a g r a p h  of E I A - 2 8  " I n s t r u c t i o n s , "  q u o t e d  
above, i n f o r m s  t h e  corn9anies t h a t  a l l  tbs  i n f o r m a t i o n  c o n t a i n e d  
i n  t h e  form w i l l  be made a v a i l a b l e  t o  c e r t a i n  q o v e r n n e n t a l  
a g e n c i e s .  You have  fo rwarded  with your  l e t t e r  a l e g a l  nemoran- 
dum f rom Thomas C. N e w k i r k  of t h e  DOY S e n + r s l  Couns21's o f f i c e  
t o  L i n c o l n  ?loses, A d m i n i s t r a t o r ,  E I A ,  d a t e 3  Auqust  1, 1975, 
e n t i t l e d  "Access t o  E I A - 2 8  Data ."  Tbe qsmorandua -provides 
pro?osed  g u i d e l i n e s  for making a11 k i n d s  of  d i s s g q r e g 3 t e d  
( e a s i l y  i d e n t i f i a b l e  t o  a s p e c i f i c  c o q z i n y )  EIA-28 da ta  a v a i l a -  
ble t o  c e r t a i n  gove rnmen ta l  a g e n c i e s  i n c l u d i n g  t h e  A t t o r n e y  
G e n e r a l ,  t h e  FTC and t h e  S e c r e t a r y  of  t h e  I n t e r i o r .  You have 
asked whether  t h i s  meinorandum, t o g e t h z r  w i t h  t h e  p s r a q r a p h  
in E I A - 2 8  " I n s t r u c t i o n s "  announcing  d i s c l o s u r e  t o  Federal  
a g e n c i e s ,  amounts  t o  a d e c l a r a t i o n  u n d e r  s s c t i o n  350El(b) (2)  
a t  t h e  time of c o l l e c t i o n ,  t h a t  t h e  i n f o r n a t i o n  b e i n q  g a t h e r e d  
is c o n f i d 2 n t i a l .  

I n  our v i e w ,  t h e  two docuinents t a k e n  t o g e t h e r ' : a o  n o t '  
amount t o  s u c h  a d e c l a r a t i o n ,  The p a r a g r a p h  only i n f o r m s  
coin2anies t h a t  t h e  i n f o r m a t i o n  w i l l - b e  nnacle a v a i l a b l e  t o  

. c e r t a i n  gove rnmen ta l  e n t i t i e s .  The memorandum, w e  u n d e r s t a n d ,  

c o n d i t i o n s  ( g u i d e l i n e s )  t h a t  o u q h t  t o  be a o p l i e d  t o  . t h e , , r e -  
lease of  any E I A - 2 8  i n f o r m a t i o n  t o  Federa l  a g e n c i e s .  F a n e  

i s  a s u g g e s t i o n  f r -on  t h e  G e n e r a l  C o u n s e l ' s  of-f-ice of t h e  . .  

I! 
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- . of t h e  c o n d i t i o n s  c o n c e r n  t h e  l a b e l i n g  of i n f o r m a t i o n  2s COR- 
We h a v e  been i n f o r n e d -  f i d e c t i a l  a t  t h e  time E I A  collects it .  

by DOE t h a t  n e i t h e r  CdE nor E I A  kzve  adoGted the 'memorandun 
o r  i t s  c o n t e n t s  a s  agency p o l i c y .  ~ h u s ,  the.n.enlcranl!um i s .  

head of  EIA. - , _  

. . m e r e l y  legal a d v i c e  f ro& t h e  Generel C o u n s e l  s o f f i c e  to ,  t h e  

S i n c e r e l y  yours,. 

- .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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