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The Armed Services Procurement Act of 1947

Should Be Reformed

By Robert B. Hall

T2/ 55

GAQ has consistenily taken the position that the pre-
ferred method of Government procurement should be on
the basis of formal advertising kecause it is considered
to be the method best designed to obtain the most ad-
vantageous countract for the Government and to give all
interested parties an opportunity to compete for the
Government’s business on an equal basis, The Armed
Services Procurement Act of 1947 reflects this prefer-
ence, In the following article, the author takes issue with
this concept as applied to much of defense and space
procurement and develops his personal view as to the
desirability of changes in the law.

The opinions expressed in this article are those of the

author and do not represent official GAQ positions.

Formally advertised procurement
pervades the whole structure of the
Armed Services Procurement Act of
1947.* It is, in fact, mandatory and the
only procurement method formally
recognized in the act. The reigning in-
ference is that formally advertised pro-
curement is universally applicable and
the “one best way.”

This method, most
everyone will agree, is very efficient in
its proper arena: the buying of low-
technology, standard items. It has en-
hanced full and free competition and
has saved money for the taxpayers. But

procurement

for acquiring complex products, in-
cluding major weapon and space sys-
tems, it has little or no relevance. As
indicated in the Secretary of Defense
Posture Statement for fiscal year 1970:
# % % The complexity of most military
products is such that formal advertisement
procedures simply cannot be made to work
in the vast majority of cases * * * It is the
substance, rather than the form, of competi-
tion which should be of principal concern to
the Congress and the public * * *,
Procurement methods (acquisition
sirategies) for advanced technology
devices have departed markedly—of

Mr. Hall is assisiant director for planning for the procurement siaff of the GAQG
Defense Division. He is a graduate of the University of Louisville and the Advanced
Management Program of the Harvard Business School. Mr. Hall is a CPA (Kentucky)
and a member of the National Contract Management Association. This article won
first prize in the Association’s Annual Journal Competition for 1969.

1 Now 10 U.S.C. 2301-2314.
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necessity—from the formal advertising
method. The statute does not recognize
these more relevant methods. Rather, it
discriminates against them by loading
on unnecessarily burdensome (and in-
effectual) requirements.

Even in the minority of procurement
spending where formal advertising is
used, a substantial amount involves
two-step procurement actions which
embody competitive negotiation in the
first step.

Patently, formally advertised pro-
curement is out of touch with the real
world. Regulation and practice are dis-
joined. Since practice must respond to
fundamental changes in the environ-
ment, clearly it is the act that should be
reformed. A viable statute recognizes
and deals with prevailing conditions.

The purpose of this article is to pro-
pose certain major reforms to the act.
In thrust they are not new; procure-
ment literature of the past 10 to 15
years has emphasized the need for this
kind of modernization.

The article first points out the wide-
spread impact of this important act on
nearly all Government procurement and
much of indusiry, Next, the history of
the act is described o help explain how
its relevancy has withered away. The
suggested reforms, summarized imme-
diately below, are then discussed in de-
tail. In the conclusion, methods of
bringing about and implementing the
reforms are laid out.

This article does not contend that the
Armed Services Procurement Act is at
the root of all procurement problems.
Rather, that an act which reflects the
best policy for today’s needs might also
improve understanding and encourage

progress in other areas—a sort of chain
reaction may set in.

In brief, the proposed reforms to the
act are:

1. Eliminate the fiction of formal ad-
vertising as the dominant procure-
ment method, and the need for
reciting the “17 exceptions” (it
seems ludicrous to contract for
85 percent or more of DOD’s
needs on an “exception” basis) .

2. Recognize acceptable procurement
methods in actual use and pre-
scribe the criteria for their appli-
cation.

3. Include a statement of current
congressional policy on “competi-
tion” based on a broader defini-
tion of the term, emphasizing the
substance of compelition rather
than its precise form.

4. Clarify the “competitive range”
and the parameters within which
discussions should and should not
be conducted—especially when
factors other than price are cru-
cial.

5. Hlustrate the “other factors” and
when they become more dominant
than price.

6. Improve communication with the
Congress concerning procurement
actions and the degree and scale of
competition.

7. Raise the formal advertising ex-
emption from $2,500 (1958) to
$5,000, or higher, and provide
minimal policy guidance over
some 7 million small procurements
per year.

8. Delete the stereotyped and point-
less paperwork connected with
preparation of “‘Determinations
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and Findings” now required when
using certain exceptions to formal
advertising and contract types.

The Act’s Impact

The Armed Services Procurement
Act directly applies to three agencies:
the Department of Defense, the Na-
tional Aeronautics and Space Adminis-
tration, and the Coast Guard. The pro-
curement regulations in these three
agencies are quite voluminous and im-
plement the act and other statutes. In
the DOD, the implementing document
is called the Armed Services Procure-
ment Regulation (ASPR). NASA has
the NASA procurement regulations
(NASA PRs). In all other executive
agencies, the Federal Procurement Reg-
ulations (FPR) govern the procurement
practices. The FPRs and NASA PRs
are influenced by and for the most part
patterned after the Armed Services Pro-
curement Regulation. This is under-
standable since the title III procurement
procedure of the Federal Property and
Administrative Services Act? is pat-
terned directly after (our friend) the
Armed Services Procurement Act.

This means that the Armed Services
Procurement Act directly or indirectly
governs almost all Federal procurement,
which exceeds $50 billion annually, and
influences the actions of some 100,000
people in the Government who partici-
pate in the award and administration
of contracts. In addition, the act and its
implementing regulations have a direct
impact on thousands of private com-
panies in virtually every major industry
in the United States.

241 U.S.C. 251 et seq.

Brief History of the Act?®

Perhaps the history of the Armed
Services Procurement Act can best be
summed up as a compromise reached
in 1947 between two extremes. The one
extreme was the historical preference
for formal advertising which existed
in this country up until the time of
World War 1l. The other extreme was
the almost universal use of negotiation
during World War II. This latter ex-
treme extended to a prohibition dur-
ing the war against the use of formal
advertising unless the agency was es-
pecially authorized by the War Pro-
duction Board.* The act simply com-
bined these iwo extremes and permitted
the Defense Department sufficient lee-
way to go in either direction. The act
said nothing about obtaining compe-
tition through means other than formal
advertising. Negotiation was and still
is defined in the act as “make without
formal advertising.”

Historical Preference for Formal
Advertising

The historical preference for formal
advertising dates back to the early
1800’s. A literal interpretation of the
first Federal statute, in 1809, indicated
that contracting officers had a choice
between two equally available methods
of procurement, “open purchases” or
“advertising for proposals.” This meant
that items could be purchased in the
open market in the manner of ordinary
commercial transactions and negotia-

3 History based largely on series of white papers
submitted in hearings by DOD officials during part I
of a procurement study in 1660 by the Senate Armed
Services Committee (A Study of Military Procurement
Policies and Practices as Required by Section 4(a)
of Public Law 86-89, Amending the Renegotiation Act
of 1951).

*Part I (p. 52) of hearings mentioned in footnote 3.
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tions used (negotiation is designed to
give scope to normal purchasing prac-
tices and permits innovations in pro-
cedures).

However, in 1829 the Attorney Gen-
eral interpreted the original statute as
requiring adveriising except where
public exigencies necessitated immedi-
ate contract performance. Thus,
groundwork was laid for using for-
mally advertised bidding as a founda-
tion for the competitive bidding sys-
tem in the Federal Government. In
1842, a statute was passed requiring
advertised bidding for stationery sup-
plies and printing. In 1860, a land-
mark statute was passed requiring ad-
vertising for supplies and services by
all departments of the Government. It
was incorporated in 1874 in section
3709 of the Revised Statutes, and with
certain exceptions continued to regu-
late military procurement up until

World War II.

The 17 Exceptions

The firsi legislative exceptions to
formal advertising were for “public
exigency” (fires and floods) and “per-
sonal services.” Through the 1800’s
and up until World War 11, eight addi-
tional exceptions were added in order
te exempt procurements such as medi-
cal supplies (1845). purchases outside
the United States (1845). perishable
goods (1847), purchases for national
emergencies (1864), small purchases
{1892), and a catchall type exception
(number 10) to be used where it was
deemed impractical 1o secure compe-
tition through formal advertising
(1901) (present DOD regulations con-
tain 17 illustrative conditions under
which exception 10 may be used).

Throughout most of this period, U.S.
weaponry was relatively simple and it
was obtained primarily through in-
house development and production—
the so-called arsenal system. Also, up to
this point the basic consideration in the
minds of the Congress in emphasizing
the formal advertising procedure had
been the prevention of favoritism.

During World War I1 the greater part
of the national defense needs were ob-
tained from private industry through
Several lessons were
learned from this wartime experience.

negotiation.

The first lesson was that negotiated pro-
curement, with flexibility for bargaining con-
tract types and terms, far from leading to
higher prices or the concentration of pro-
curement in the hands of larger and more
favored producers, more often led, on the
contrary. to a wider distribution of suppliers
and to lower costs,

A second lesson was that the military serv-
ices had demonstrated an ability to use with
judgment and common sense the broad pro-
curement powers granted.

The third lesson was that to compel a return
to the inflexible procedures of formal adver-
tising would mean that supplying the needs of
the military would soon revert to a relatively
small group of professional Government sup-
pliers, with the consequent loss of know-how
and industrial capacity, and of a broad mobili-
zation bace. Perhaps the outstanding lesson
of the war was that industrial power is a
critical factor of no less value than trained
manpower and that true national defense
is impossible except on the foundation of a
powerful, broadly based industrial structure.’

World War II experience showed also
that additional exceptions to the formal

advertising rule were needed. and ex-
ceptions 11 through 16 were added. The

6 «“Qur Legal System of Defense Procurement,”” by
F. Trowbridge vom Baur, formerly General Counsel
of the Navy Department, a paper included in 1959
Senate Armed Services hearings on Senate bill 500
(p 506).
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new exceptions related to such things
as research and development work, se-
cret purchases, and technical equipment
requiring standardization. The 17th ex-
ception simply permitied the use of ne-
gotiation where otherwise provided by
law, as in the case of a 1926 Aircraft
Production Act.

The 17 exceptions are so all-encom-
passing as to permit the use of negotiat-
ing authority any
conceivable circumstances. In fact, the
15th, not mentioned above, permits ne-
gotiation when advertising is unsuccess-
ful. In order to use negotiating author-
ity under many of the exceptions, the
agency must prepare written determina-
tions and findings. In the case of some

under almost

of the exceptions, such determinations
have to be made by the agency head.

Passage of the 1947 act combined the
first 10 exceptions legislated over the
previous 100 years with those excep-
tions developed from World War 1T ex-
perience. The 1947 act also unified
procurement authority throughout the
Department of Defense, provided small
business opportunity to secure military
contracts, gave finality to decisions of
a depariment head, authorized joint
procurement between the departments,
and repealed archaic and unnecessary
procurement statutes.®

Public Law 87—653 Amendments
Several minor amendments and one
major one have been made to the act
since 1947. The major one involved
Public Law 87-653, enacted in 1962.
This law, which restated the longstand-

ing preference for formal advertising,

6 Navy Contract Law, Second Edition,
Procurement by Negotiation,
Counsel of the Navy Department.

Chapter 3,
prepared by General

required agency written determinations
to clearly illustrate that this method
could not be used when negotiating
through many of the 17 exceptions. It
also required the agency. when negoti-
ating, to solicit proposals from the
maximum number of qualified com-
panies consistent with the nature and
requirements of the procurement and
to hold discussions with those concerns
whose proposals were in a competitive
range.

Additionally, where competition is
lacking, Public Law 87-653 requires
the agency to obtain certified cost or
pricing data from the contractor and
to provide rights in the contract for
reducing the price if defective data
was submitted and relied upon in
negotiations.

Experience Under the Act

Twenty years of experience under the
act in DOD reveals that formally ad-
vertised procurement has ranged from
a low of about 10 to a high of about 17
percent. However, a significant portion
of this amount represents a two-step
procurement procedure under which
competitive negotiation is used in the
first step to obtain acceptable technical
proposals and advertised bidding is
used in the second step.

The use of negotiation on the other
hand, both in DOD and NASA, has be-
come the customary way of doing busi-
ness with private industry. Within the
broad framework of “negotiated pro-
curement” varying amounts of techni-
cal and price competition have been
obtained over the years, and more often
a combination of both. This has been
averaging in DOD,
published statistics, about one-third

according to
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of all procurement. The balance,
about one-half, represenis single-source
procurement.

In NASA, advertising accounts for
about 2 percent, competitive negotia-
tions about 65 percent, and single-
source procurement about 33 percent.

Act Should Recognize Accepted
Methods of Procurement and a
Broader Framework for Competi-
tion

As presently written, the act gives
primary recognition to only one method
of procurement—formal advertising.
The general tenor of the act is that the
agency shall use the formally adver-
tised method of procurement and that
any other method of procurement is to
be performed through an “exception”
process. This fetish for the use of for-
mal advertising and the resulting
pressures it brings to bear can cause
this method to be used in inappro-
priate situations. Such inappropriate
use sometimes complicates the procure-
ment, leads to protests, and in fact may
endanger success of procurement ac-
tions and increase ultimate cost to the
taxpayer. Furthermore, it promotes the
distorted notion that anything less than
a formally advertised procurement is
bad per se.
Limitations of Formal Advertising Pre-
clude Its Use As a Primary Tool for
Competitive Procurement

The major disadvantage of formal
advertising as a primary tool for com-
petitive procurement is its limited ap-
plication to defense and space activi-
ties. It cannot be used for classified
material—or where there are no fixed
specifications—or to enlist specific

sources whose existing know-how or
facilities are crucial to the success of
the procurement—or to obtain new
knowledge or techniques in order to
avoid early obsolescence—or to per-
mit early start of procurement and
great speed of delivery.?

Foundation for use has gradually
disappeared. Probably the most sig-
nificant factor in modern times to limit-
ing the use of formal advertising is the
fact that the very foundation for its use
has gradually disappeared as it has
become increasingly difficult to pre-
cisely define what is being procured.
An absolute requirement for formal
advertising is that the Government
must be able to accurately specify its
exact needs in detail so that all offerors
will have a complete understanding of
what is required and can compete on
an equal basis. In order to be con-
sidered “responsive,” each offeror’s
proposal must conform to these specifi-
cations in every respect. Any time that
aspects of these detailed specifications
are incomplete or defective, the Gov-
ernment is exposed to a claim from the
contractor to whom the advertised con-
tract was awarded.

The kind of technical data and man-
power skills needed for great specificity
in procurement did generally exist with-
in the Government during the 1800’s
and early 1900’s when the weapons for
the national defense were less sophisti-
cated in nature and were largely pro-
duced in-house, with the assistance of
Government laboratories. During the
past 40 years. however, weapons have

TPaper included 1n 1959 Senate Armed Services
hearings on 5. 500 entitled “Background Leading to
Present Law and Practice’” by Helge Holst, then treas-
urer, Arthur D. Little, Inc.



reached a high degree of sophistication,
with speed of delivery a critical factor,
and there has been a trend toward al-
most complete reliance on industry for
their development and production.

As a result, the military services are
no longer able to assume responsibility
for complete engineering of their equip-
ment. This point was one among many
raised by a recognized authority in con-
nection with an evaluation of formal
advertising during a congressional
hearing. He observed that too many
new kinds of items and vast new tech-
nologies and the need for standby man-
ufacturing competence had brought
about a military-industry partnership
with the military providing funding and
overall direction. Today, in order to
prepare the adequate, complete, and
realistic specifications necessary for
formal advertising, the Government
would have to duplicate industry’s en-
gineering competence. He indicated this
would be highly impractical in view of
the gigantic cost of such duplication,
the lack of available manpower skills,
and the resultant retardation of the
defense effort.®

Technical barriers. Even where en-
gineering competence still exists in
certain areas with varying capabilities
to specify Government’s needs for pur-
poses of formal advertising, other
obstacles exist in the present day pro-
curement environment.

1. The design of the item must remain

stable during an extended period of
time which overlaps a similar period

when the Government’s need for the
item is sufficient to attract other com-

8 “How Procurement is Accomplished Today by
B. Edelman, Western Electric Co., Inc.,
during 1959 Senate Armed Services hearings on S. 500,

presented
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panies into the field—a not too frequent
occurrence in today’s defense and space
procurement environment.

2. The difficulty and expense, estimated at
several hundred million dollars annually,
of obtaining and maintaining up-to-
date, unrestricted, and complete techni-
cal data and drawings.

3. The difficulty in having the Government
act as an intermediary in transferring
technical know-how, drawings, and data
to a company that has never produced
the item.’

4. The problem of inducing contractors to
submit fixed-price bids in formal ad-
vertising on untested sets of drawings
and specifications when there “is little
or no comprehension of the pitfalls which
may be hidden in the drawings and

specifications.” *°

® This 1ssue raised in a special paper prepared by
G. R. Hall and R. E. Johnson of Rand Corp. entitled
“Competition in the Procurement of Military Hard
Goods.” The paper was presented June 17, 1968, in
hearings conducted by the Senate Subcommittee on
Antitrust and Monopoly on “Competition in Defense
Procurement.” The paper pointed out that a great deal
more information is needed by a new supplier than
just drawings: eg., ‘“‘operation sheets and machine
instractions sheets; machine-loading control data;
treatment data; tools. jigs, and fixture data: product,
process or assembly data; and plant layout, machine
tools, and work station data. * ¥ ¥ To sum up, it ap-
pears that engineering drawings and specifications and
underlying data rights often fail to provide access to
technology sufficient to competitive manu-
facturing.”

10 From statement presented by Prof. Ralph C. Nash,
Jr., associate dean, National Law Center, The George
Washington Umiversity, on Sept. 10, 1968, before the
same subcommittee mentioned in footnote 9. He al<o

support

said:

Many experts in Government procurement will
privately state that advertised procurement is not
an effective way to obtain competition in these
situations. However, there is a great fear of forth-
rightly stating this proposition before Congress be-
cause of the continual congressional statements which
indicate that advertised procurement is

Congress

seem 1o
sacrosanct, It is time to recognize that
desires competition in the procurement process but
that such competition should be obtained in the most
effective way, depending on the product being pro-
cured. This subcommitiee would make 2 substantial
contribution to the procurement process if it spon-
sored legislation which clearly stated this proposition.
Open and public competition may be fine for buying
pencils and paper, but it is an archaic technique for
buying technical products.,
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5. The questionable value of such data in
view of the different manufacturing
processes in industry.

Competition limited to price. Another
serious problem with formal advertis-
ing is that competition is limited to
price alone and procurement officials
must accept the lowest (apparent) bid
price—since the burden of not doing
so is fraught with difficulty. There are
many cases where the low bidder’s ca-
pabilities are suspect on account of in-
adequate financing, technical ability,
quality and incompetent management.
However, it is difficult for a procure-
ment official to disqualify this company
because of the lack of conclusive evi-
dence or records."

In much of defense and space pro-
curement, factors other than price play
a major and sometimes a more domi-
nant role in making competitive
awards. These factors include: the past
experience, ability, and reputation of
the company; the quality and reliabili-
ty required to be built into the product;
the later cost of operating and main-
taining it; and the life of the product
itsell. Injecting such considerations
into the rigid advertised procurement
process is difficult if not imposssible.

Awards may be based on few or only
one bid. Advertised procurement may
also result in only a few bid responses
with award made on something less
than a truly competitive basis. In this
connection a Rand Corp. study pre-
pared in 1966 of formally advertised
procurement showed that, of some
2,300 procurements, 45 percent resulted

1 Paper presented at 1059 Semate Armed Services
hearings on S. 500 entitled “How Procurement is

Accomplished Today’” bv B. Edelman, Western Electric
Co , Ine.

10

in three bids or less, 32 percent re-
sulted in two bids or less, and 8 per-
cent resulted in only one bid. Rand con-
cluded that the indiscriminate use of
this method of procurement can lead to
acceptance of prices higher than those
desirable or obtainable.

Rigidity limits exercise of judgment.
The rigid procedures built into formal
advertising many years ago to avoid
favoritism in the letiing of contracts
have also done much to limit its appli-
cation in the present day procurement
environment. Formal advertising is so
mechanized that the buyer can exercise
little judgment or responsibility or
otherwise influence the contract award;
whereas, major contract awards today
in DOD and NASA require maximum
exercise of judgment and responsibility
by “professionals.”

Industry, with
amount of procurement than that of

iis even greater
the Government, would naturally have
the same fear of favoritism in the let-
ting of the contract. However. “the
solution for business was not to retain
an outmoded and impractical technique
such as advertised bidding—but to im-
prove the negotiation process by estab-
lishing a force of higher caliber person-

nel who were required to use judgment
%711

%

and accept responsibility *

Limits development of individual’s
competence. Finally, it must be ob-
served that formal advertizing is a crea-
tion of the Government and that, during
its 150 years™ history, this method has
not been adopted on any widespread
basis by private industry. It was ex-
plained to a congressional committee

e ¥ %

as follows, industry seems to

have learned from management re-



search and study that the {uller utiliza-
tion of the individual’s competence is
important ¥ 7 and “Industry
strives to attain this by job analysis,
personnel training and development,
increased responsibility, improved or-
ganization, and management control
techniques. The very spirit of the
advertising system, with its rigidity, is
in opposition to this concept * * *.”12

Other Methods of Procurement
Play a More Vital Role in Defense
and Space Activities

It seems reasonable that the Armed
Services Procurement Act should
clearly recognize other commonly ac-
cepted methods of procurement (e.g.,
competitive negotiation and single-
source negotiation) and prescribe gen-
eral criteria for their use.’* Competi-
tive negotiation could be further de-
fined in the law to distinguish between
those procurements that primarily in-
volve price competition and those that
involve an overall technical and busi-
ness/management competition as well,
including such factors as design ap-
proach, scientific skill of personnel to
be assigned to the project, facilities,
cost control, past performance, and
management capabilities.

12 See fuvtuole 11 on p. 10.

13 Statement of Robert B. Chapman III, executive
vice president, Aircraft Armaments, Inc., during 1959
Senate Armed Services hearings on S. 500, included the
foliowing: ““It is recommended that revised legislation
clearly establish the conditions under which each method
of procurement is preferable, rather than state a pref-
erence for one method over the others ¥ * *.°°

““The mere recognition that there are more than two
methods of procurement is not enough. To be fully
recognized and accepted, legislation would be required
which would establish and identify these methods—
along with general criteria for their use.” Views of Col.
William W. Thybony, former Chairman, ASPR Commit-
tee, The Government Contrater’s Communique, dated
Nov. 11, 1968.
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These other forms of competition
have been used more extensively than
formal advertising and they play a
more vital role in satisfying needs of
the Defense Department and NASA.
For example, the act exempts the pro-
curement of research and development
from the requirement for formal adver-
tising, yet the competition obtained in
some of these procurements, particu-
larly where source selection is being
made for new weapons, is more intense
than many competitions under formal
advertising. The winner of these com-
petitions may ultimately become a
single-source supplier for follow-on
procurement under a program lasting
as long as 10 years. Under the present
act, however, these large and violent
competitions are considered exceptions
to the formal advertising rule.

The one basic fundamental difference
between formal advertising and nego-
tiation is that, in negotiation, the pro-
curement official may question and ex-
plore the soundness of the proposal;
whereas, in formal advertisement, the
lowest bid must be accepted without
discussions. Negotiation does not, as
some think, necessarily imply a reduc-
tion in competition or the number of
companies invited to bid. Rather:

e It enables exploration of the proposers’
cost data in order to eliminate unneces-

sary costs based on misunderstood
requirements.
e It elicits technical contributions to

achieve a desired end result or even a
sounder kind of counterproposal.

It permits the controlling factor(s) to
influence the award (i.e., technical com-
petence, support of mobilization plans,
employing existing facilities, economies
of standardization).
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o It enables development of a more com-
petent, more stable corps of professional
procurement personnel “* * * through
utilization of more individual initiative
and ability and by encouraging careers
for able personnel through maximizing
their opportunities for contributions,”**

One Approach To Spelling Out Criteria
for Selecting Preferred Procurement
Method

It is fair to say that there is no single
method of procurement in DOD and
NASA, but rather several methods, each
being not only acceptable, bui pre-
ferred in certain circumstances. Thus,
a way must be found to bridge the gap
between this reality and the Armed
Services Procurement Act which stat-
utorily provides for one method—the
least applicable one—while others are
buried in the “exception” process.

The following illustration explores
but one approach to the problem.
(Other approaches would have to be
considered as well, and perhaps a final
solution would lie in some combination
of the best paris of several.)

In the case of formally advertised
procurement, there are already fairly
well established criteria in procurement
procedures and regulations. We know.
for example, that we are generally talk-
ing about low-technology. standard
items or services and that:

¢ There must be well defined and
fairly detailed specifications or
purchase not
stricted by security or proprietary
design which permit all bidders
to compete on an equal basis.

descriptions re-

(This means that the item not only
must have been fully developed,
but also previously manufactured

14 See footnote 11 on p. 10.
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in at least a comparable configu-
ration.)

There must be a known production
base that will provide a number
of suppliers willing and able to
compete for the item. (This means
that a civilian product or conven-
tional military item is involved.)
There must be suffictent cost ex-
perience to permit entering into
a firm fixed-price coniract and the
selection of the successful bidder
on the basis of price alone.

There must be sufficient time to
perform the adminisirative pro-
cedures required for formal ad-
vertising.

There must be sufficient amount of
purchase to warrant use of formal
advertising (exception in law is
now stated at $2.500).
Professional and personal services
must not be involved.

The item must not be for author-
ized resale (since customer pref-
erences have to be considered
here).

The item must not be of a subsist-
ence nature (since perishable and
seasonal factors generally pre-
clude advertising).

If criteria along the lines of the above
were adopted, it could be preceded by
a statement generally as follows: “All
purchases of any contracts for property
and services within the U.S. shall be
made by formal advertising when they
meet the following criteria.” After in-
cluding such criteria, the law could
then state that: “Whenever the agency
finds that one or more of the above-
mentioned criteria are not present, and
they cannot be satisfied by use of the



two-step formal advertising proce-
dure,*® purchases of property and serv-
ices will be made through the competi-
tive negotiation method of procurement
(as defined elsewhere in the act).”

The competitive negotiation method
would thereafter prevail and generally
would involve procurement of high-
technology, nonstandard items or serv-
ices except where it was determined by
the agency to be in the best interest of
the Government to purchase the prop-
erty or service from a single or sole
source. Some suggested criteria for the
latter would be:

» A public exigency (requiring im-
mediate contract performance)
precludes soliciting other sources.

* A sole source of supply or service.

¢ A company has already established
itself in a preeminent position and
it is impracticable for reasons of
time, money, and mission objec-
tives to compete the item with
other potential sources.

* A follow-on procurement—unless
additional capacity is needed or it
is technically feasible and econom-
ically desirable to establish other
sources.

Most procurement
would normally fall under the Ilast-
mentioned crilerion, and regulations

single-source

could illusirate its application. There
are many reasons, as discussed in the
next section, why timely and effective
procurement dictates returning to an
established source or to the developer
of the item who would normally have
been selected on a competitive basis.

15 See discussion on this procedure in early part of
article under ““Experience Under the Act.”’
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Another Approach Suggested by Senate
Bill 500

Another approach to revision of the
1947 act can be found in one feature of
a bill (S. 500) on which the Senate
Armed Services Committee held ex-
tensive hearings in 1959. This bill,
known as the “Saltonstall bill,” pro-
vided that competitive negotiation be
given equal status with formal adver-
tising (rather than authorized through
the 17 exceptions). It also provided for
a third method, “negotiation,” which
was to continue to be authorized
through the 17 exceptions. Other fea-
tures of the bill were somewhat con-
troversial at the time, and, although the
bill was considered by many to be
courageous and constructive in nature,
it was not acted upon.*®

One {ear expressed at the hearings on
S. 300 was that competitive negotiation,
if given equal status under law, might
replace advertised bidding in situations
where this method was still appropriate.
Another fear was that the minimum re-
quirement of two proposals stated in
the bill, for competitive negotiation,
might become the standard and quali-
fied companies excluded from partici-
pation in Government procurement.*?

16 See “Report on Procurement of the Committee on
U.S. Senate, 86th Cong., 2d sess.,
S. Rept. 1900, additional views of Senator Saltonstall
(p. 30).

17 For further information on this bill see ‘““Hearings

Armed Services,

Before a Subcommittee of the Committee on Armed
Services, U.S. Senate, 86th Cong., 1st sess., on S. 500
Amending Title 10, United States Code, with respect to
procurement procedures of the Armed Services.”” These
are the richest hearings the writer was privileged to
read. Yet the Senate report (identified in footnote 16),
which purportedly covered hearings in both sessions,
ignored these hearings completely.
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Some Advantages of Establishing
Acceptable Methods of  Procure-
ment, and Criteria for Their Use

The use of some crileria to guide
procurement personnel in selecting the
most effective procurement method
seems to have several advantages over
the present procedure of operating prin-
cipally by exceptions to one legally ac-
cepted method. One of the more impor-
tant advantages would be to develop
a competitive bidding system within the
Federal Government not founded solely
on rigid and outdated formal advertis-
ing procedures.

Another advantage, however, would
be to strengthen the use of the adver-
tised method of procurement by clearly
setting out in a positive way the con-
ditions when its use is in the best inter-
est of the Government. In other words,
it would help to ensure use of formal
advertising in circumstances best suited
for it.

Perhaps an even more important
benefit would be to formally recognize
the competitive negotiation method of
procurement and encourage its use
where formal advertising is neither
practical nor feasible.

Today, almost full reliance is being
placed on private industry for the de-
velopment of complex military items in
an environment of rapidly changing
technology. A national policy reflected
in law that these procurements would
be awarded in fully competitive atmos-
pheres (even though formal advertising
could not be used) would ensure that
industry has a clear incentive to seek
out better technical and economical so-
lutions to military requirements.

Also, in redefining accepted methods
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of procurement in the act, a stigma
could be removed from the use of single-
source negoiiation. This method may
not only be the preferred one but, in
fact, the only practical alternative to
meeting the Government’s needs under
certain conditions. For example, once
a company has won a major weapon
system design competition, the major
investment in time and money to finally
get into production would ordinarily
make it unbusinesslike to establish
another company as a supplier unless
mass production is required.

Other reasons for follow-on procure-
ment with an already established source
include (1) the need for special, other-
wise unobtainable, services from the
developer of the item, (2) the avoidance
of unacceptable delays in the procure-
ment, (3) the assurance of quality,
maintainability, and reliability of the
product and safety of the people using
it, (4) the need for absolute inter-
changeability of parts, and (5) the
economies of standardization.

A further situation would be when
one company has developed and pro-
duced an item at its own expense and
the item best satiisfies the Government’s
particular need. This recognizes an-
other form of competition—the so-
called indirect competition that takes
place within industry. In this compe-
tition a particular company, rather
than waiting for or relying on a Gov-
ernment development contract, takes
the initiative to become preeminent in
its field and develops a technical ap-
fulfilling agency’s
need. To compete this procurement
with other companies would mean
duplication of development and sub-

proach to an



stantial delay of procurement and pro-
duction—and inhibition of entrepre-
neurial efforts.

Elimination From the Act of the 17
Exeeptions to Formal Advertising

By developing sound criteria for the
use of the basic methods of procure-
ment and various forms of competition
there is serious question as to the need
for and the benefits to be derived from
administration of the present 17 excep-
tions in law. They were developed over
the past 150 years as exceptions to the
general rule that formal advertising was
generally applicable to procurement
situations. As indicated, conditions
have changed and this rule is no longer
applicable.

It is well known that the exceptions
have forced the agencies into the use
of stereotyped findings and determina-
tions or the costly and time-consuming
preparation of findings and determina-
tions which serve no practical purpose
and prolong the procurement process.
It is also clear that the exceptions have
been abused over the years and that the
exceptions do not truly reveal the na-
ture of the procurement situation or
the extent of competition obtained.

For example, restricted advertising
for unilateral small business set-asides,
balance of payment situations, R. & D.
procurements from $2,500 up to
$100,000, labor surplus

awards have, at one time or another,

and area
been classified under exception 1, “na-
tional emergency, declared by the Con-
gress or the President.” The purpose of
putiing the many R. & D. awards under
this exception, even though there is a
separate exception for research and
development work, has been to elimi-
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nate the needless paperwork otherwise
required up through top secretarial
levels to justify not using formal
advertising.!s

In addition, small business awards,
even though the advertising is re-
stricted to small companies, are fre-
quently highly competitive. They could
be recognized as such, rather than
recorded as negotiation exceptions.

The exceptions in general, and par-
ticularly number 10 (advertised com-
petition impraciicable), cover such a
wide range that the average procure-
ment man is simply faced with the
problem of choosing the right excep-
tion, and perhaps the easiest one from
an administrative viewpoint, and then
going through the usual stereotyped
justification requirements. By creating
so many of these exceptions in law, the
Congress may have accomplished the
one thing it sought not to do—develop
an environment for noncompetitive
procurement. A reappraisal of the need
for the 17 exceptions seems overdue.

Reporting to the Congress Under
the Act Should Be Revised

The agency sends reports to the
Congress on the use of exceptions and
the nature of the procurement actions
entered into. The requirements for
these reports stem {rom the act or sep-
arate agreement with congressional
committees. Such reporting require-
ments need to be revised—irrespective
of other revisions made to the Armed
Services Procurement Act.

18 This was done with knowledge of the Armed Serv-
ices committees, The situation has been somewhat
alleviated by amendment to the act permitting below-
secretarial delegations of determinations and findings

for R. & D. procurements under $100,000.






