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Mr.  Chairman and Members  of the Committee: 

Thank you for  having invited m e  to discuss  with you m y  recent  

le t te r  of December 4, 1974, to the Speaker of the House and the 

Pres ident  Pro Tempore of the Senate, a copy of which is  attached 

to my statement today. This le t te r  addressed  the question whether, 

under the Impoundment Control Act of 1974, withholdings by the 

P res iden t  of budget authority fo r  temporary  periods for  "fiscal 

policy" reasons a r e  properly t reated as "deferrals"  r a the r  than 

I ' rescissions.  ( I  W e  concluded that such withholdings a r e  properly 

reported as defer ra l s ,  so  long a s  their  duration is  proposed to be  

l e s s  than the cu r ren t  fiscal year .  

detailed consideration of the law and its legislative histor-y and, I 

might add, a f te r  hearing advocates for both s ides  of the question. 

We came to this conclusion af ter  
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. At the outset  we would point out that in our  opinion the Act 

strengthens congressional control over  impoundments in that it 

establishes order ly  procedures  by which Congress may consider 

and ac t  on the mer i t s  of any impoundment the President  may pro-  

pose. This has  not been the case  in the past .  

The Act divides impoundments into two categories.  The first, 

described a s  "rescissions",  is dealt with under section 1012.  The 

t e r m  - -  usually meaning to revoke, repeal  o r  cancel - -  suggests 

that these impoundments would resul t  in a permanent excis sion of 

budget authority, not a m e r e  delay in its exercise .  

quite clear on what procedures apply where the President  proposes 

a permanent withholding of budget authority. 

on the mer i t s  of the proposed impoundment is made by enacting, o r  

failing to enact, a resciss ion bill. 

45 days, the Pres ident  must  re lease  the funds. 

The Act is 

Congress '  decision 

If the Congress fails to ac t  within 

The second category, covered by section 1013, is characterized 

as  "deferrals". 

meaning - -  the withdrawal of budget authority that would amount to 

a tempDrary suspension, not a permanent removal. 

defined in sections 1011 and 1013 of the Act as a withholding o r  

delaying of budget authority that does not extend beyond the f iscal  

yea r  in  which it is proposed. 

l ishes the procedure by which Congress decides upon the mer i t s  of 

Again the t e r m  itself seems to suggest its plain 

The t e r m  i s  

And again, the Act c lear ly  es tab-  
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a proposed deferral .  

disapproving a proposed de fe r r a l  then the Pres ident  mus t  re lease  

the autho r ity . 

If ei ther House passes  a simple resolution 

As stated ea r l i e r ,  the legal controversy revolves around whether 

the Act  contemplates application of the resciss ion procedures o r  the 

defer ra l  procedures when the President ,  for  "fiscal  policy" reasons,  

proposes a temporary suspension of budget authority. 

our  view is that the answer depends on the proposed duration of the 

Simply put, 

withholding. 

the end of the f iscal  year  in which it is proposed, and if the proposed 

temporary suspension does not have the effect of permanently rescind- 

ing budget authority, the de fe r r a l  procedures apply. 

Lf the duration of the impoundment does not extend beyond 

The other interpretation is that the resciss ion procedures apply, 

regardless  of the duration of the proposed withholding of budget 

authority, i f  the withholding is  not supported by legal authority p ro -  

vided by the Antideficiency Act, a s  amended by section 1002 of the 

Lmpo undm en t C o nt r o 1 Act . 
The Act itself is difficult to interpret  and the legislative his tory 

of the conflicting philosophies expressed in ea r l i e r  Senate and House 

bills, merged in conference, is largely ambiguous. However, the 

Antideficiency Act, as amended by section 1002 of the Impoundment 

Control Act, spells out conditions under which r e se rves  may be 
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established and says  that there  i s  no other  authority except as spe- 

cifically provided by par t icular  appropriation acts  o r  other  laws * 

We have concluded that the procedures fo r  handling withholdings of 

budget authority s e t  out in other sections of the Act a r e  "other laws" 

and therefore withholdings for  temporary periods fo r  "fiscal  policy" 

reasons can be considered as proposed defer ra l s  ra ther  than 

resciss ions if  such withholdings a r e  fo r  limited periods. 

wise construe the language of section 1002 would c rea te  an inconsis- 

tency with the c lear  import  of section 1013, which provides for  

deferrals  f o r  l e s s  than a cur ren t  f iscal  year  of any budget authority. 

To other-  

The rationale for  our  conclusions i s  summarized on page 13 of 

our le t te r  of December 4, 1974. 

In our  le t te r  of December 4, 1974, we pointed out that the mat te r  

a t  i s sue  is a close question involving difficult issues  of interpretation 

of statutory language and legislative history,  and suggested that the 

Congress may want to re-examine the Act and clarify its intent 

through fur ther  legislative action. 

Mr .  Chairman, in your most  recent le t te r  that I received this 

Monday and answered yesterday, you raised a number of specific 

questions about our  position on this mat te r .  My response,  which 

I have attached to this testimony, s e t s  for th  each question and pro-  

vides an answer immediately following the specific question. 

This concludes my  statement. We will be glad to answer any 

questions you may have. 
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Speaker of the House 
President  pro tempore of the Senate 

The purpose of this l e t t e r . i s  to pro1 ide you with our views 
concerning the interpretation and application of the Impoundme ut 
Control Act of 1974, Title X of Public Law 93-344, 88 Stat. 297, 
332 (July 12, 1974). 

Recent years  have witnessed d k l g r e e m e n t  between the 
Executive Branch and the Legislative Branch over which has u l t i -  
mate  control over Government program and f iscal  spending pol.icy. 
The Executive Branch, largely on grounds of f i s ca l  respotisilility, 
has sought to cur ta i l  o r  eliminate numerous programs funded by the 
Congress.  The courts have held, for  the most par t ,  that such 
Executive attempts t c .  avoid implementation of Gove rnmcnt 
programs through the withholding of budget authority coiistitutcd 
illegal impoundments. Neverthelcss, and despite a rcasonahly 
c lcar  understanding of the l imits of Executive authority, the pow1.r 
to impound budget authority was easy t o  e r e rc i se  and challenges l o  
that power difficult and time, consuming to resolve. 

. 

The Impoundment Control Act of 1974 was  designed to tighten 
congressional control over impoundments .md establish a detailed 
procedure under which the Legislative Br,:nch could consider the 
merits of impoundments proposed by the Exccutive Branch. The ac t  
fundamentally calls f o r  the Executive Bra~ lch  to report  and explain 
to  the Congress all proposed impoundmentr with ultimate authority 
to  ef€ectuate such proposals dependent up0 I congrcs sional action. 
The basic scheme of the act's operative p ~ ~ i s i o n s  is containccl i n  
four key elements: 

1. All budget authority to be withheld by the Executive 
Branch f rom obligation o r  expenditure--either permanently o r  
temporarily-'-must be reported tQ the Congress. 
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2. Bdlgst authority intended for perm.lnent withdrawal 
moa$& be released for obligation and expenditure if the 
Congress fails within 45 days to pass legislation authorizing 
tbe withdrawal. 

3. Budget authority intended for temporary withdrawal within 
a f iscalyear  may be withheld a s  proposed if the Congress fails to  
act; either House may require release of such deferred budget 
authority by passing a simple resolution to  that effect. 

4. The Comptroller General of the United States is 
empowered to seek court enforcement of any required release 
of budget authority. 

The net result of the procedure established is that the propriety 
of any proposed impoundment will depend upon action (or inaction) 
by the Congress- in connection with a contemporaneous consideration 
of such proposal. Earl ier  actions by the Congress either authorizing 
or denying authority for  particular impoundments a r e  of no ultimate 
consequence except as they might affect the outcome of considerations 
under the act d 1974. 

A controversy has developed over whether application of the act  
as outlined above serves to strengthen o r  weaken congressional con- 
t rol  over impoundments. With respect to permanent withdrawals of 
budget authority, it is clear that the intent is  to require an act of 
Congress to clothe the Executive Branch with requisite authority. 
E the Congress fails to act, the President may not impound. 

AB to temporary withdrawals, however, it is contended that the 
President by virtue of congressional inaction acquires authority to 
defer where otherwise none exists --that the President, by proposing 
a deferral of budget authority, becomes vested through congressional 
inaction withauthority which the Congress otherwise may have previ- 
ously denied him. Under this interpretation, the act, in legitimizing 
otherwise innpermissible deferrals of budget authority, might be 
regarded as weakening rather than strengthening congressional control 
over impoundments, albeit either Mouse has it within its power to 
deny deferral  authority through passage of a simple resolution. 

The Impoundment Control Act of 1974 and its legislative history 
a r e  considerably less than clear concerning the act 's  intended design. 
The act cannot be analyzed without producing a ser ies  of anomalous 
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‘resul ts  which its his tory fai ls  t o  cxplain away, 14cverf;hel.c~s s thc:rc 
i:; an unmistakable philosophy underlying the ac t  that  dcicts p r o v i t l e  
a rational a n d  rcal is t ic  ‘basis for viewing the ac t  as a mcans by which 
the Congress strengthened its control over Exccutjve i~ripoundnionts. 

The fact  is that p r io r  t o  enact.nlent 01 the Im,>oundment Control 
Act, the Executive Branch engaged in numeroits impoundments, 
whether authorized or  not, often without the Congress having a c lear  
picture  of prec ise ly  what was involvctd. Under ,.he act ,  however, 
each withdrawal of budget authority bccomes highly visible, allowing 
the Congress t o  consider i t s  m e r i t  a s  of thc tinie it is proposed. 
Rescissions o r  permanent  withdrawal:; of budget authority a r c  made 
difficult f o r  the Executive B r a n c h - i n  that bokh Houses of Congress 
must  support  them through positive action to  establish the requisite 
authority; Deferrals  o r  temporary  withdrawals a r e  made  eas i e r  
in  that inaction by the Congress  establ.ishes the requisite authority. 
However, to  counterbalance this ease,  the a c t  aLlows either Houscl 
on its own to void such proposed action. The re  is no question but 
that  a reciss ion is the m o r e  significant typc of impoounclnient OVC’I’ 

which congressional control is unmistakably absolutc. ’ . rh  c s scn -  
tial differencc is that simple inaction on a resc iss ion  proj>osal auto- 
matica1l.y rcsu l t s  i n  rc leasc  of thc Ludgct aiithority nltx.1- 45 clays. 
Congressional coiitrol over  the l c s s  significant dcfcr1;al i s  no lcss 
absoliitr’, though afirmativc action i s  required in the ixxrcis c of that  
control. 

To point up the full ramifications of the p rov i s ims  of tht .  act ,  
the]-e follows a detailed analysis of the and the i r  operative effect, 

is sues involved. 

THE BASIC PROVSIONS 

The Impoundment Control Act of 1974 was the resu l t  of a 
conference that combined features  of two differing approaches to  
impoundment control. As th& Conference Report ,  H. R .  Rep. 
No. 93-1101, 93d Cong., 2d Sess .  76-77 (1974), s ta tes ,  the House 
bill that went t o  conference provided f o r  a prozedure that would 
requi re  impoundment actions to be  reported to the Congress by 
the P res iden t  within ten days a f te r  they were  t iken.  In the cvctit 
that  either House passed a resolution of disapproval within sixty 
calendar days of continuous session af ter  the ( .ate on which the 
Pres ident ia l  message was rcceived b y  Congress the iriipoundmcnt 
would have to  cease.  The Senate bilt considereci by tht: conferecs 
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circumscrlbed the authority in  the Antideficiency Act, 3 1 U.  S. C. 
$665, to place funds in reserve, and prohibited thc I ISC of 11udgc~- 
tary reserves  (except a s  provided specifically in  appropriation acts  
or other laws)  f u r  fisc(l1 policy purposes, or  t o  achieve less 1-hail 
the full objectivas and scope of programs cmacted and funded by 
the Congress. The Senate b i l l  authorized th.2 Comptrollcr G c n c r a l  
to bring a civil action in  the U.§. Distr ic t  Court for the Distr ic t  
of Columbia to enfarce those provisions. 

Section 1001 of the act is a disclsir , ier  section, stating, ainong 
other things, that  nothing in the title shatl  be construc:d as a s s e r t i n g  
o r  conceding the constitutional powers o r  liniitation:; of either the 
Congress or  the President.  

Section 1002 amends the Antideficiency Act to aut1 or ize  reserves  
solely (except a s  provided specifically i n  appropriatic 11 acts or  other 
laws) to provide f o r  contingencies, o r  ' :o effect sa\ ings wlienevcr 
savings a r e  made possible by o r  throu:;h changes i i - t  requircniciits 
o r  grea te r  efFiciency of operations. The section continuc:s thc 
requiremcnt that whenever an officer responsible f o r  making aupor - 
tionments and reapportionincnts determines that a n y  arilvunt :io 
rescrved  will not be required to c a r r y  o d  t he  full ohjcctivcs ;md 
scope of the appropriation concerncd, lie shall  reconiin(.ntl t l i c  
rescission 01 that amount. 

Section 101 1 is a definition section. 

Section 1012 provides that i f  the President  dcterinines that all 
o r  p a r t  of any budget authority will not be required to carry out the 
full objectives or scope of the programs,  o r  t!iat such budget author- 
ity should be rescinded fo r  f iscal  policy o r  jther reasons,  includ- 
ing the termination of authorized projects 01- whenever all o r  paxt 
of budget authority provided fo r  only one fiscal year  (one-year 
money) is to be reserved f rom obligation fo r  such f iscal  year ,  he 
shall t rznsmit  a special  message to Congress requesting a rescis-  
sion of the biidget authority. The message is to include the amount 
of budget authority involveti; the appropriation account o r  agency 
affected; the reasons for  the requested resciss ion o r  placing the 
budget authority in  reserve ;  the Iisca?, ecoliomic, and budgctarjr 
effect; and all facts, circumstances,  considerations, and effects of 
the proposed resciss ion OF reservation. Unless both Houses oi Con- 
gress  complete action on a resciss ion bill within 45 d ~ y s  (of contiiiu- 
ous session)  of receipt of the message,  the budge authority for 
which rescission was requested must  be made availab e fo r  obligation. 

- 

- 4 -  



. -  . .  
13- I I. 5398 

Section 1013 providcs for  a second type of special  inessagc 
concerning proposed dcfcr ra l s .  This category includ ? s  any with- 
holding o r  delaying of the availability f o r  obligation of badget author- 
i t y  within the cur ren t  f i sca l  yea r  (whether by establishlng r e se rves  
0-r otherwise),  or any other type of Executive action or  inaction 
that  effcctively precludes the obligation o r  expenditu ce of budget 
authority, including authority to obligatv by contract  in advance 
of appropriations a s  specifically authorized by law. Such action 
o r  inaction may occur a t  the level  of the Office of Management and 
Budget, as through the apportionirient p:*ocess, or at the depart- 
mental  and agency level. 'The de fe r r a l  : pecial  iiiessage f rom thc 
Pres ident  shal l  contain bas i.cally the s; me typcs of inioriiiatioil 
included in  a resc iss ion  spcclal  messagc.  Howcver, the proct:d\lrc: 
for  congressional action is different in t h a t  thc Prtrsidcnt will l ic  

required to  inakc the budget authority avail.able for r.1)lig;:ti.oii only 
il eithcr House of Congress passes  an "impounclnic*iit ~cso lu t ion ' '  
disapproving such proposed deferral at any t ime af tcr  receipt  of 
the special  message.  Thc authority 1.0 propose dcfcr ra l s  is limited 
to the fiscal yea r  in which the snec ia lmessage  inalcing the proposal 
is submitted to the House and Scnate. 

Section 1014provides that each Pres ident ia l  special  nieasagc--  
whether i o r  resciss ion o r  fo r  defer ra l - - sha l l  be rc t fe r red  t o  the 
appi-opriatc committee of the House of Representatives and thc 
Senate and printed as a document of each house and i n  thc Fedei-21 
Regis ter .  It fur ther  provides that a copy of each sptacial messafie 
s h a l l  also b e  t.ransniitted to the Comptroller Gene1 al ,  who s h a l l  
review each mcssnge  and infori-n both houses of the fac.ts surround - 
ing the proposed action and its probable effects. 11 the cas(: of 
dc€ei*rals, the Comptroller'  Gcncral  mus t  s ta te  w s  ether 01. not 
(or  to what extent) hc deternsincs the  propo,;cd clefl rral. to I)c in 
accordaiice with existing statutory authority. .'ny rev.; :;ions of p r o -  
posed rcsc iss ion  or dcfc:rrals mus t  be transii ittcd by 1Jie Prc:;idt!Jlt 
in a supplementary message.  

Section 101 5 provides that i f  the Comptroller General  finds that 
ail action o r  inaction that constitutes a r e s e r v e  o r  de fe r r a l  has  riot ' 
been reported to Congress in a special  message as required,  he 
shal l  report  to  Congress on such r e s e r v e  o r  deferral .  His repor t  
will havetlie s a m e  ef icc tas  i f i t  had beentransmit ted by the PI -cs i -  
dent in a special  message.  Moreover, i f  th(: Comptroller Gencral  
believes that  the Pres ident  has  classified an  action incorrect ly ,  

- 5 -  
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by covering i t i n  a de fe r r a l  special  message  when in fac t  a r e s c i s -  
sion is involved, o r  vice vkrsa, he shal l  r epor t  to both housc>s 
setting forth his reasons, 

Scction 1016 provides that if budgei authority is not maclc 
available f o r  obligation as required by thc act, the Comptroller 
General  is empowered, through attorneys of his own choosing, 
to  bring a civil  action in  the United Statcs Distr ic t  Court  lo). thc 
Dis t r ic t  of Columbia in ordcr  to obtain any decrcc ,  juclgmcnt, 
o r  o r d e r  that  may be nccessary  o r  appropri:.te to m a k e  such 
buclgc:t authority available fo r  obligation, However, no such action 
may  be brought until the expiration of 25 calendar days of con- 
tinuous session af te r  the Comptroller General  f i les with the 
Speaker of the House of Rcpresentatives and the P res iden t  of the 
Senate an explanatory statement setting for th  the circumstances 
giving r i s e  to the action contemplated. The section provides that 
the courts mus t  give precedence to  this type of civil action. 

Finally, section 101 7 provides that congressional action with 
respec t  to a proposcd resc iss ion  o r  de fe r r a l  shal l  take the 
Corm of a "resciss ion hill" or an "iinpouiidment resc lution. I '  Any 
resciss ion bill o r  impoundInent resolution shal l  bc r e fe r r cd  to  
the appropriate committee of the House of  Rcprcscntativcs o I *  the 
Senatc. If the committce fails l o  j-epc~1-t a resc iss ion  bill. 01' 

impoundmc-.lit resolution at the end of 2 5  calendar days of coi~l.inu- 
ous session a f t c r  its introduction, it i s  in  nrclcr to movc to (lis- 
chargc the comniittee f r o m  fur thcr  eonsiclcr:rtion. A tnotion t o  
discharge may lie made only by an  intlividual favoring: t l i c s  hill 
o r  rcsolution; may lie mad(: only i f  supported by one-fifth o€ thc: 
Meinbers of the House involved (a quortim b c h g  present ) ;  and. i s  
highly privileged in  the HOUSE: and privilcged in the Senate. 

BACKGROUND 

In the pas t  the Executive Branch general?y has  a s se r t ed  three 
bases ior  its authority to impound funds: (1 1 the s ta tutory provi-  
sions of 2 part icular  program; (2)  statutory limitations upon ovcr-  
all budget outlays; and ( 3 )  the Antideficiency -4ct, 31 U.S.  C. $ 6 6 5 .  
In an  opinion to  the Chairman, Subcormnittee on Separation of 
Powers ,  Committee on the Judiciary,  U. :.. Senate, B-135564, 
July 26, 1973, Committee Prirt 183,  93d Con; * ,  2d S e s s . ,  (1974), 
(hereaf ter  "Committee Print"),  we offered a detailed review of  
these asser t ions.  Committee Pr in t ,  pages 14-23. 
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, '111~ Antidcficicncy A c t  as general at.tthoi-ity Tor the iimpoitnt? - 
ment of funds probsMy has brtcn the rno:,t contested of  thc 1~;isc:s 
claimed, with the President  claiming br )ad impound nent powers 
thereunder,  O u r  analysis of this statute concluded t'iat the Anti- 
deficicncy Act could not be viewed a s  alithorizing t.ie Prcs idcnt  
to  withhold funds for general  economic, f iscal ,  or policy reasons ,  
Committee Pr in t ,  pages 17-20. 

The h p o u n d m e n t  Control Act of 19' i4 is, in ps  -t, the Con- 
gressional  response t o  c la ims by the Executive Brc.nch that  thc 
Antideficiency Act granted general  authority to  impound funds. 
The zct  accomplishcs two objectives: first, it amends the Anti- 
deficicncy Act to clarify and limit i t s  t e r m s  and, second, it 
es tah l i s l~es  a procedure that provides a mcms for  the Congress 
t o  pass  upon Executive Branch des i r e s  t o  impound budget authority. 

Prior to  passage of the Impoundment Control Act, the relcvant 
provisions of tlic Antideficiency Act, 31 U.S. C. $hh5(c)(2),  statcd: 

"In apportioning any appropriation, res(:rvcs m a y  
be c:ntahlished t u  prov.itle fo r  coittingcncics, o r  to 
effcct savings whenever savings a r c  m: de possiblc 
by o r  through changes in  requirements greater  
efiiciency of operations, o r  othei. developrncnt:~: . 
subsequent to  t h e  date on which s u c h  appropria- 
tion w;fs inacle ava ikblc .  W h e n i G r  it is de ie r -  
mined by an officer desigiiated in snbsection (d)  
of this section to  make ap:>ortionments and 
reapportionments that an) amount so reservc.d 
will not.be required to c a t - r y  out the purp0se.j of 
the appropriation concerned, he shall- r ecommcnd 
t he  resc iss ion  of such amount i n  the manner pro-  
vided in  the Budget and Accounti ig  Act, 1921, for  
es t imates  of appropriations. I '  ( <mphasi:i added. ) 

This subsection was amended by $1002 of the a c t  to read a s  
follows : 

"In apportioning any appropriation, r e se rves  
may be established so1el.y t o  provide for  contin- 
gcncics ,  o r  to effect savin;:s whenever s a v i n z  
a rc  made possible by o r  thi*ough changes in 
reyuirenients 01- grea ter  efficiency of operations. 
Whenever it is dcterrnined by an officer designated 

- 
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in subsection (d) of this se3:tion to  make apportion- 
ments and reapportionments that  any amount so  
reserved  will not be required to c a r r y  out the full 
objectives and scope of the appropriation coiiccrned, 
he shal l  recomniend the resc iss ion  of such amount 
in the manner providcd in the Budget and Accounting 
Act, 1921, for  cstim:.tes of appropriations, Except 
.as specifically provic!cd hy particular appropriations 
Acts o r  other laws, no rcscrvcs shal l  be: csi-ablishcd 
other than as alithorized liy this sul,section. 
estnl;lj.slic:d Dul*:ilra11t to this subscction 31ia13. 1 ~ ~ 1  

K e s c r v c s  -- 
sc,ported to the Congress in accordance with t h c  
Impoundment Control Act 01 1974. I '  (Emphasis 
added. 1 

The r easonfor this amendmcnt was thai  the "other developments" 
language i n  31 U.S. C. §665(c)(2) was :Jeing construed a s  
enconipas sing- - 

I!::: ::: ::: any circumstances which arise aCter an  
appropi.iation hcc ome s available for  us  
would reasonably justify establishment of a 
reserve .  I '  Coininittee Pr in t ,  p. 19. 

which 

In this light, impanndmcnts niotivated by f i sca l  policy consitI(br;l.- 
tions were  being justifickl on tlic basis that they werc withim tllc 'lot:h(:r 
dcvclopinents ' I  language of the Antid cficicncy Act. 

T h e  lcgislalive 11j:;tory of tlic amendmcnt to 31 U.S. C;. $ 0 0 5  
undc:rJiu<:s Congrcss  I ( lear intent that: thc Antidcficj .~r~~cy A C . ~ ;  not 
be used as  authority to withhold f w d s  for  f i sca l  pulicy 1-casoi.1:;. 

Rather,  it was to be used only to  establish r c se rvcs  to p~:ovidc 
f o r  contingencies o r  to effect savings. F o r  example, a statemciit 
by Representative Matsunaga, during the House debate on the 
Confcrence Report  on H.R. 7130, the bill that  became, in part ,  the 
hpoundinent  Control Act of 1974: 

"One of the most irnp"rtant features of thc bill, 
Mr .  Speaker, is the jmpoundmcnt title, which 
tightens the 1a.iguage of the Anti-DcEiciency 
Act, thereby prohibiting ' r e se rves  ' €or  f iscal  
purposes. This provision is ke.y to maintaining 
the balance of power among thc th ree  branches 
of Government. I I  120 Gong. Rcc. H5205 (daily ed. 
June 18, 1974).  (Emphasis addL.d. ) 
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Senator Muskic, c1urin;J dcbate of S .  1541, the biL1 that was t h c a  
Scnatc-approvcd version of €1. R, 7130, stated: 

"The plIrpQfiC of t i t l u  x [the inipuuixImcnt coni rol 
prvvieiona o f  thc Seiiatc M a ]  is t u  define and 1:Iarify 
the authority of thc Prcsiclent and othcr offic(:rs and 
cinployees of the executive branch to place appro-  
p,riated funds in reserve .  :: ::C ': the 'other develop- 
ments '  clause would be deleted by this bill because 
it has been t reated by some officials of the execu- 
t ive branch as a justification for establishing reserves 
because of economic 01 other developments. 
Clearly that use  was ncver intended by the Co igress .  
It is that use which has provoked this controvI:rsy over 
impoundments. 

Antideficiency Act for  fiscal policy pi 'rposes or to 
achieve less than the full objectives arid scope of pro- 
g rams  enacted and Iundecl by Congress.  
tiomnent process  is to be uscd oizly f o r  routinc admin- 
istrative purposes such as to avoid dcficic,nci(.:; in  
cxccutivc branch accounts, not for t h o  makiiig 01 
policy or the scttirig of priorit ies.  1:: ~3 ;k MO~C.UVCL*, 
nothing i n  the lxnlp.;igc or lcgisla tive his tory ol tlic 
Antideficicncy Act suggests in  any way the Con-. 
g r e s s  intended the cxccutive branch to place 
funds in  r c s e r v e  as p a r t  of economic policy.'' 
120 Gong. Rcc. S4091 (daily ed. March 21, 1974). 

. Section 1001 fur ther  defines the boundaries of the 

The ippor- 

i See also Senator 3Auskie's comments a t  120 Cong. Rec.  S3997 
(daily ed. March 20, 1974); Senator Irvin's summary  of the Antide- 
ficiency Act  amendment at 120 Cong. Rec. S3'335 (daily ed. March 19, 
1974); Senator Metcalf 's statement a t  120 Cbrag. Rec. S3846 (daily ed. 
March 19, 1974); thc report of tlic Conmiitti e on Rulcs and Arlminis- 
t ra t ion onS. 1541, S .  Rep. No. 93-688, 93d C(lng., 2d Sess. ,  30, 72-75 

93-1101, 93d Cong., 2d S e s s . ,  76 (1?74). 
I (1974); and the Conference Report  on H.R. 7130, H.R. Rep. No, 

I 

Thus, in  light of the sect ion.  1002 amendment to  thc Antideficiency 
Act and the c l ea r  and extensive legislative history of this provision, 
we conclude that budget authority m a y  not be withheld except to  p ro -  
vide for contingencies or to  effect savings, o r  as specifically providcd 
for in appropriations acts o r  other laws. 
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However, apa r t  f rom this,  t he re  current ly  exist:, disagrc!cmciit 
as to whether the act did o r  did not have the effect, i l l  sonic circiiin-. 
s tances ,  of providing authority, at thc init i : .  tivc of th :  PrcM i c l c n t .  
and with Coligrcssisnal concurrcncc,  t o  defcr  budgvt i~ut1iui.it.y tc:m - 
porarily from obligation. Gcncrally epcakirig, one intcrprrlntion 
is that the actprovides  no such authority whih: the other intcrprctn-  
tion is that it does. These contrasting views a r e  discussed below. 

THE TWO INTERPRETATIONS 

The First Interpretation 

Section 1002 requires  the Executive Branch to r epor t  the 
establishment of all r e se rves  to the Congres::, and permi ts  c r e a -  
tion of r e se rves  solely to  provide € o r  l'contingeiicics" or  to  effect. 
"savingsf1 o r  as may otherwise be authorized by other law ., 
Rem.aining portions of t he  Lnipoundment Control Act of 1974 a re  not 
viewed as "other law. 

It is fur ther  contcndccl that  ::laction 1012, t-dai.iiig to 
"rescissions' ' ,  prescribes thllc s01.c p r w t  . lure  av:,ilalile 11) t l i c ;  Pi.c:ji- 
dcnt when he wiahts  to  avoid cxpen!litii r e  of alJ 01- pa tat of l>ti(l;:vt 
authority ( I ) ,  whicli lie does not 1x:l.ievc wil l  be. rcquircd io carisy 
out  th(! Cilll. objective:; o r  tjcolle of programs for  wl~ich it i s  proyiiicd, 
(2) ,  the expcnditure of which should b c  avoided f o r  f i sca l  policy o r  
othcr reasons,  o r  ( 3 ) ,  i n  thc: ca se  oi onc-year luncls, which lie wislics 
to r e s e r v e  f r o m  obligatioi-! for  the ent i re  year .  Both €-louses of 
Congress mus t  pass a resc iss ion  bill within 45 days in  rcsponsc t o  
his proposed resc iss ion  o r  the budget authority must be niaclc avail- 
able €or obligation. 

Section 1013 relating to defer ra l s  is viewed as mere ly  providing 
a mechanism fo r  reports  required by section 1002. Congrcss may, 
by resolution of either HOUSC, d i r ec t  the obligation of r c se rvcs  
established pursuant to  the Aitidcficiency Act o r  any other specific 
statutory authority, and reported uiidcr section 1013. Otherwise, 
the budget authority may be defer red  as proposed under previously 
existing authority. 

Therefore ,  under the first interprctation, whenever the 
Pres ident  proposes to  witliliold budgct authority f o r  a purpose riot 
authorized by the Antideficiency Act o r  other spccific law, he mus t  
propose a resc iss ion  under sec tion 1012. This conclusion is dc:erriccl 
supported by section 1013(c), which specifies that  section 1012 is 
the exclusive r ecour se  fo r  the Pres idcnt  whenever any of the three  
types of impoundments specified in  section 1012 arc involved. 

- 10 - 
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Finally, when the PPC8ident, either by ac;: or omission, fa i ls  
t o  submit a required message  o r ,  if he  submits a message  undcr 
section 1013 which should have been sent under section 1012, o r  
vice ve r sa  , the Comptroller General, through his report  pursuant 
to 5 101 5(b) , effectively rectifies the incorrectly classified message  

. and converts it t o  the proper  category. 

In summary,  this view .of the act ,  stated simply, is that deferrals  
of budget authority may be proposed under section 1013 only i f  they 
are authorized by the Antideficiency Act, a s  amended by section 
1002, o r  by appropriation acts or  other laws; no defer ra l  may be 
proposed under section 1013 on other grounds, It is  urged, there-  
fore? that if grounds other than those already authorized are t he  
motivation fo r  a proposed withholding of budget authority, the P r c s i -  
dent must  seek a resc iss ion  ob the budget authoiity and t ransmit  a 
special  message under section 1012. Put  another way, any budget 
withholding action for  which the President  lacks statutory authority 
t o  undertake must  be proposed under section 1012. 

The Second InterDretation 

Section 1002, which amends the Antideficiency Act, requires  the 
Executive Branch to  repor t  the establishment of a l l  reserves  to  the 
Congress.  It authorizes the establishment of reserves  pursuant to 
the Antideficiency Act itself, as amended, o r  as specifically pro-  
vided in  par t icular  appropriations acts o r  other laws, Under this 
interpretation, the t e r m  "other laws" includes the remainder of the 
Impoundment Control Act of 1974. 

Section 1012 provides the procedure when the President  wishcs 
permanently to  withhold the obligation of all 01' par t  of budget author- 
ity. Both Houses of Congress must  pass  a resciss ion bill within 45 
days o r  the budget authority must  be made available fo r  obligation. 

Section 1013 applies when the President  wishes to delay, for any 
period up to  the end of the fiscal year  in which the delay is proposed, 
the obligation of budget authority. Un les s  either House passes a 
resolution disapproving the proposed delay, the delay may continue 
for the period proposed. 

Thus, under the  second interpretation, the djffercncc! between 
sections 1012 and 1013 is not based on the existence o r  lack of p r io r  
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legal authority supporting the propo:; ed withholding oi budget 
authority, but ra ther  on thc proposed duration of the withholding- - 
permanent under section 1012, temporary under section 1013. 

An important aspect  of the control provided by tlie ac t  under the 
second interprotation lies in the  provisions f o r  full disclosurr, to the 
Congress .of Executive Branch plans with an  opportunity for  Congrc.s - 
sional ovcrsight and the exercise  of a veto power. Finally, subscction 
1015(a) requires thc Comptroller General  t o  inoilitor the lmdgetary actions 
of the executive branch. When the ComptroUer finds that an action 
tantamount to defe r r a l  or rcsciss ion of budgrt  authority has t -1 -  ClLC'11 01.' 

will take place and that a required PJ-esident;al  spt-cial rncssagc has 
not been scnt, hc is to repclrt this to Congress , togeth * r  with c s  ~ c ~ l t i i ~ l l y  
thc Hame facts rc:yuirctl f o r  the. Presidcnt ia l  s1JCcid m ~ - s s a g c :  t11i l  t s l m l l . t l  
have bccn acnt. Such a Comptroller Gcncrslls  r e p r i  triggc:rs t.llc. 1 ~ 1 . 0 -  

cedurco t i nde r  scctioris 1012 and 1013 in the same maimer a s  i f  n Prcsi  ..- 
dential special  rncss;~.gc had been scnt. 

Subscction 1015(b) requires  the Comptroller Gene :a1 to report  when, 
in  his view, a President ia l  special message has keen "inislaLctled, ' I  

i. e., s e n t  in accordance with the wrong sc.ction. Gcncrally, this report  
is informational. However, i f  thc Coniptrolle I Gcn::ral. f inds,  in thc 
case  of a proposed deferral ,  thaf funds could L.c expt r:tcd with i-c~-so;?- 
able cer ta inty to  lapse befoi-c thc y could be o1digait.d o r  woul.cl 1i;:vc: tr) 
to be obligated iniprudent1.y to a\ 3id iliat consecjucri c ,  thc actioii by 
tlie President  is to  be construed as a dc facto rescission. Thc Coiilp- 
t ro l le r  General  woidd tlicn, in  adclition 1 o the suhscctic~n 1019(b) 
message, send ;? section 101.2 message, wlii8:h section 1012 inclssa::c 
would becoinc the Congressional action docunienl. The Prcsjrl(.nt':; 
deferral. niessagc: would llecomc a nullity by virtue 01 thc fact that, s1il1.- 
section 1013(c) provides that scction 1013 will no1 apply to :~c . [ . i .~> i is  
r c q u i r c d  to bc sent under Ycctivn 1012. 

- -. 

DISCUSSION OF THE INTERPRETATIONS 

Both interpretations out1 ined above have considerable mer i t .  The act  
contains complex and difficlllt provisions, on whose interpret;:tion rea- 
sonable men may differ. The legislative history, while helpfiil i n  soinc 
a reas ,  is in  la rge  pa r t  ambiguous. However, on balance, wc must  
conclude that the second interpretation is the co r rec t  one, bascd pri inar-  
ily on the plain reading of the title. 
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F i r s t ,  the c lear  language of section 1013 does not limit the 
autkori tyfor  proposed deferrals .  -The language of the secticn is very 
broad, providing that a message  should be sent pursuant to the sec -  
tion whenever it is proposed that budget authority be deferred.  The 
language is s o  broad, in fact, that it would include resciss ions except 
that subsection 1013(c) specifically excludes "budget authority pro-  
posed to  be rescinded o r  that is to  be reserved as s e t  forth in a 
special  message required to be transmitted undi.r section 1012. 
Clearly,  the plainlanguage permi ts  the proposal of d&ferrals for any 
reason. It has been suggested that since section 1012 specifically 
lists "fiscalpolicyt1 withholdings as being reportable under that sec-  
tion, and section 1013 does not, all f iscal  policy withholdings must 
be reported under section 1012. Iiowever, inthat  event, no deferrals  
could bc proposed under section 1013, since the list of purposes 
under section 1012 is comprehensive, and section 1013 lists no 
purposes  whatever. 

Second, we conclude fur ther  that the Impoundment Control A c t  of 
I .  1974, apa r t  f rom section 1002, is "other law" within the meaning of 

section 1.002, This is the necessary.conclusion to be drawn f rom the 
i ! fact that section 1002 is in fact an amendment to  a statute (the Anti- 
! deficiency Act) separate  and apart  f rom tke remainder of the 

sections making up the Impoundment Control Act of 1974. 

Third, the language of sections I012 and I013 conveys a c lear  
impression that the use  of the two sections depen Is not on the purpos c 
o r  legal authority of a proposed withholding actic)n, but upon its clura- 
tion. If it is to be a permanent withholding of funds; i. e .  , the funds 
will  never be spent, section 1012 is to be used. If the witliholding 
action is to be only temporary,  section 1013 is to  be used. 

Our interpretation of the provisions of theAct may lead, at f i r s t  
glance, to some apparently anomalous results. In particular,  i t  
means that an  action by the President that  is authorized by statute 
(e. g . ,  a defer ra l  c lear ly  authorized by the Antideficiency Act) may 
be made unauthorized and terrninatcd by a simple resolution by only 
one House. Similarly,  a resciss ion that is authorized by a particular 
statute may, when submitted under section 1012, be rendered 
unauthorized and il legal if the Congress fails to pass a resciss ion 
bill within 45 days. We believe these results are  understandable 
and reasonable in the context of the Act as a design to give thc 
Pres ident  the opportunity to  initiate reconsideration of, and 
Congress the opportunity to reconsider,  the expenditure of prograni 
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funds under cir cums tanc e s 
existence wh'en the or iginal  

that  may be different from those in 
p rogram was cnactcd. In addition, it 

. should.be noted that  no  program may be terrninatcd without action 
by both Houses, and d e f e r r a l  actions cannot delay p rogram funds 
for lorigcr than one ycar. 

A cent ra l  p r e m i s e  of the argument  against the second 
interpretat ion appea r s  to  be that the a c t  cannot be int-erpreted so a s  
to  provide new authority for impoundments becausc,  it is argued, 
the legislative h is tory  shows that the Senate, by its amendments 
to the Antideficiency Act, intended to reduce si!bstantially the 
basis f o r  Pres ident ia l  impoundment, anc? a l l  fea tures  of the Senate 
bill necessa ry  to that purpose were  incorporated in the Conference 
Report. In addition, it is said that .the House vers ion  of the ac t  
mere ly  provided a reporting and veto mechanism in the event 
unauthorized 'impoundments occurred.  Therefore ,  it is argued, 
s ince the Senate bil l  would have reduced the P res iden t ' s  power to  
impound and s ince  the House bill would not have enlarged i t ,  any 
argument  that the ac t  confers  new power to  the P res iden t  to  
impound would mean that the s u m  of the legislative process  in 
this c a s e  is g r e a t e r  than i t s  pa r t s .  Finally,  it is argued that the 
act cannot be in te rpre ted  to  delegate new power of de fe r r a l  by 
inadvertence or implication 

We cannot agree with this view of the act .  A B  slic~wn almvc, 
the plain languagc of the a c t  supports the second intcrpretation. 
The legislative his tory of the act, par t icular ly  in tlie 1.att.er s t a g e s  
of floor debate a f t e r  the House-Senate conference, is ambiguous, 
in par t .  However, some important light is shed by that history.  
The key point is the his tory of section 1013, which is virtually 
identical  to  the languzge, of e a r l i e r  bills developed in the House. 

On March 6,  1973, Rep. Mahon introduced I-I.11. 5193.  This 
bill is the basis for much of the a c t  and clear ly  was the blucprint 
for section 1 0 1 3 .  The bil l  was reviewed and revised b y  the J-Iouse 
Committee on Rulcs.  Rather  than report: out the bill with aincnd- 
ments, a new bill, H. R. 8480, was introduced. The substituted 
bill, however, retained the basic  philosophy underlying H. R. 5193; 
i ,  e., the cstablishmcnt of an impoundment control proccdure 
through which Congress  would review all iinpoundiiicnts a n d  c l i s -  
approve them through affirmative action. In the abscnce of affirm- 
ative action, the impoundment involved would s tand .  13. R.  8480 
was, in turn,  referred to  the House Committee on Rules. Simul- 
taneously, the House was studying another measure- -H.  R.  7130--  
which, in par t ,  was also dcsigned to dca l  with Executive Drancli 
impoundment of funds. N.R. 7130, which was introduced on 
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Apri l  18, 1 9 7 3 ,  containccl two t i t les.  Title LI, an i i i i p o ~ i i ~ l ~ n c n t  
control ' section, was aclooted from H. R. 8480. S e o  11. R. Rep. No. 

House on December 5, 1973, ancl subscqiicntly w; s thc. I-Iousc Ixi1.l. 
that  wcnt to conference and led to the cnactrricnt of scctiun 1013. 

93-658, 93d C O I I ~ .  , Is1 S C S S .  16 (19'73). H.R.  7130 l>aSs l~d  I l ~ ( t  \ 

' 'That measure [H. R. 84801 t inkers  with the 
rdes  of the appropriation; process ,  to make an 
Exccutivc irnpoundinent n o r e  accourtable to the 
Congrcss.  Eut it fz j .1~  to  ;.cldress thc unde r ly ing  
affront of j.mpouiidiiic~nt to c ongr es s ionally e stab - 
lished pr ior i t ies ,  In short ,  the inil.1 jna.l<es a cl car 
cZse f o r  thc 1 ~ ~ m l i i . v  oi' z u c h  actiolis i>- . r  thc j3:.:ccL!tj.i~c.. 

--.--- -- --_ 
- &L-.----.------. .1-.---- 

Similarly-, Rep. Legget t<  wh le  su-ppol-ting €-I. R. 8480, 
expressed these reservat ions dur  i2g the deliate (coinparin2 the 
House a n d  Senate bills 1: 

"While H. R. 8480 atte:npts to 1im.t t he  Presi t lent ' s  
ability to impound, ---- bot+ measure: extend t o  tl!c ..- 
- Pres iden t  de facto autliority to i n  .-,ound f o r  at -- ].east 
60 days. The Madden Il3.R. 848Cji hill allows  he 

~. P r  csident to impound p cndiii g congres sional 
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instances. ' I  120 Cong. Rcc. E16619 (daily cd.  July 
25, 1973).  (Empliasis added, ) 

&id Rep. Danielson, speaking lor an amend tnent to H. R. 8480, 
said: 

"The l a s t  point I wish to make i s  simply Ais: 
We must always be cautious in this Congress 
to cease delegating ou r  powers to  the Executive, 
be he Republican or  Democra t .  His par ty  makes 
no djffcrence. We must rid oursclvcs of this 
tcnclancy to delegate. 

Witness what can happen. .In t h ~ s  instance, - - 
hv a sirmdc maioritv votc. 50 nerccnt  i d u s  I.. I ~ T  

We Iiavc: t o  pass another law repealing this law, 
and the President can vcry w e l l  veto it, w1iethc.r hc 
be Republican or  Democrat. I' 120 Cong. Rec. H66OO 
(daily ed. July 25, 1973). (Emphasis addcd. ) 

In fact, this concern over the graiitiiig of ''de .(acto authority'' 
by H. R. 8480 was s o  great  that several  amendmcnts were i n t r o -  
duced that  would have changed H.R. 8480 t o  the Senate approach of 
of rcyuiring the impoundment action to  ceise in the abscrice of posi-  
tive congressional action within a ce r t a in  period of time. The most 
innportant of these was an amcndmcnt by Rep. Pickle,  which was 
defeated 318-96. 120 Cong. Rcc.. €36603 (daily ed. July 25, 1974). 

-_I_ 

While recognizing that the provisions of H.R. 8480 would indeed 
give the Pres ident  said "de c- facto authorit;r", the apparent pliilusophy 
behind the HOUSC bill was expressed by one of the floor l eadcrs  of 
the bill, Rep. Bolling: 

- 1 6  - 



. .  

B-115398 

"MI-. Chairman, 1 do iiol really know how to go 
about opposing this [Picklc] amcndnient. 
it is well-intended. 

No. 1. It imputes to the hill before us the 
ratifying of the Pres ident ' s  power to  impound. 
It does no such thing. 

neutral. It deals with a fact, not a theory. . 

hundreds of impoundiments but  t hc re  a r e  thousands 
of irnpoundmcnts. Some a r e  the  kinds of imp(1und- 
ments apparently some of my  friends fec l  arc  the 
only impoundments; hut therc  are 2:. grea t  1nanjr 
impoundments. 

1 know 

.The bill before us, H.R.  8480, is complete1)- 

There  a r e  impoundments. There a r e  not 

''What H.R. 8480 scc:ks to d o  is to provide for  a 
rcgular  P J - O C C C ~ U T C  l o r  dcalillg with the exceFtiviia1 
case when the Congress decides that  a Prcsiid,*nt 
has changed the policy- -by impo~indment uiiila i crally - .- 
khat the Congress has alrcady 'made,  and the Con- 
g r c s s  docs not approve thi. changc. 

It is L? very limited, vesy self-disciplincd, .'cry 
carcfully contrived p r o c e s s .  

The committee v-e1.y carcfully considcrcd tliz 
al ternatives,  becaus c ,  af ter  all, the other body 
has passed the other version a number of t imes ,  
and we heard irom the Senator from North Carolina; 
he was a vritncss bef0i.c the ( ommittec. This was 
a ma t t e r  which was ve ry  c a r  :fully considered. 'I 
120 Cong. Kec. H6602 (daily ed. July 25, l97:$). 

In other words, while the House bill W;LS not consideycd a 
ratification of any impoundmei-t power, it wa: a recognition that 
irnpoundrncnt was taking placc; that some hp , Jundr r i en t s ,  perliaps, 
should take placc; and that COngJroSS (ught  to h:Lve a means foi- con- 
t rol  over impoundments and disapproT-ing those it coilsidered unwise 
or unjustificd. 

In summary,  the House, whil(: not ratifyiiyg o r  approving any 
par t icular  impoundments, clearly did provide that, if t hc  Congrcs s 
did not disapprove a proposed impoundmont, the imp~~undmcnt v.-oul.d 
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stand. In this sense,  the House bill expanded Executive authority 
to impound. 

The purpose of the Senate bill that went to conference clear ly  
was different. S.  373,  introduced on January 16,  1973,  by Senator 
Ervin and others,  se t  forth a procedure to  deal  with impoundment 
of funds. Significantly, and unlike H.R. 8480, this bill required 
affirmative congressional action within a cei.tain period of t ime to 
authorize impoundments. The Senate passecl S. 273 on May 10, 
1973. The House amended the Senate-passed version of the bill 
and both chambers appointed conferees. That bill died i n  confer- 
ence. s. 1541 was introduced on April 11, 1973, by Senator Ervin 
and five other members  of the Senate. The original version of 
this bill a s  well as that version of S. 1541 that was reported out of 
the Senate Committee on Government Operations on November 28, 
1973,  did not contain any impoundment control provisions. How- 
ever ,  the bill was then referred to the Committee ori Rules and 
Administration on November 30, 1973.  The la t te r  Committee 
reported S. 1541 (S. Rep. No. 93-688,  93d Cong. , 2d Sess .  ) i n  a 
modified form--a fo rm which did incorporate an impoundment 
control title. As was the case in the House of Representatives, 
the Senate was concerned that there  be made available to  the 
Congress a means through which impoundments could be scrut i -  
nized. The Senate bill that went to conference tightened the author- 
ity i n  the Antideficiency Act to  place funds in reserve  by deleting 
the "other developments" clause. It a l so  prohibited, except where 
provided fo r  by appropriations ac t  o r  other laws, the use of 
budgetary reserves  for  f iscal  policy purposes or  to achiel e less 
than the full objectives and scope of programs enacted and funded 
by the Congress,  and authorized the Comptroller General to bring 
a civil suit  action in  the U . S .  District  Court for  the District  of 
Columbia to enforce those provisions. 

The Senate, on March 22, 1974,  substituted the agreed upon 
text of S. 1541 for  the language of H. R. 7130. It was in this light 
that  the two chambers went to conference. 

The legislative history following the corference deliberations 
is ambiguous in that support can be found f o r  ?ither interpretation. 
See generally 120 Cong. Rec. H5177-5202 (daily ed. June 18, 
1974);  and 120 Cong. Rec. S11221-11257 (daily ed. June 2 1 ,  1974) .  
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In addition, we understand that some who participated in the 
debate  adhe re  to  a n  interpretation opposite to that which one would 
conclude from a reading of the rec3rd.  Under the circumstances,  
this portion of the his tory is not  helpful a s  a!i a id  to interpretat ion 
of the  language of the act. 

Finally,  other  arguments  that have been ra i sed  against  the 
second interpretat ion include the arguments  ( l ) ,  that  the d isc la imer  
section (section 1001) and the Antideficiency Act amendment ( sec-  
tion 1002) preclude any asser t ion  o r  concession of Pres ident ia l  
power to  impound, except pursuant  to expl i t i t  s t a t u p r y  authoriza- 
tion, and (2), that nowhere e l se  in the a c t  is the re  found such an 
a s se r t ion  or concession. 

These  arguments  ignore the fact ,  however, that  the his tory of 
section 1013 in  the House c lear ly  shows that that  provision was 
intended as a mechanism wlicrcby impoundmcnts could be rcvi cwcd 
and approved o r  disapprovcd by Congress ,  regard less  of thc p re s  - 
ence o r  lack  of independent statuto i*y authorization. Thus , the dis - 
c la imer  d isc la ims  any asser t ion  o r  concession of Pres ident ia l  
constitutional power, o r  approval of any impoundment except pur -  
suant  to s ta tutory authorization. Section 1013 in  a sense  does p ro -  
v ide  such authorization, provided the Congress  does n o t  d is-  
approve a proposed defer ra l .  Similarl-y, the section 1002 amend- 
ment to the  Antideficiency Act  provides that no r e se rves  sha l l  
be established other  than as authorized by tht Antideficiency Act, 
or "except as specifically provided by par t :  cular  a p p r o p ~ i a t i o n  
a c t s  o r  other  laws. "Section 1013, we believe, as  discussed above, 
must included in the category "other laws. ' I  

CONCLUSXON 

We view the Impoundment Control Act of 1974 as  providing a 
means  for Congress  to  review Executive Branch actioiis o r  inactions 
amounting to withholding budget authority from obligation; a mecha-  
nism f o r  Congress  to  affirm o r  disapprove withholdings that a r e  
based on statutory authority outside of the ac t  and to  reconsider  
(contemporaneous with the circumstances at the t ime proposed) and 
approve o r  disapprove withholdings that a r e  submitted under  t h e  S C C -  

tion 1013 procedure,  but which othcrwise have no  statutory ;.tuthor-. 
rity. As such, i t  does not, a s  section 1001 makes c l ea r ,  a s s e r t  or  
concede the constitutional powers or l imitations of e i ther  Congress 
or the President. 
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As we have stated, the act  contains compiicated provisions, the 
legislative history of which are, in la rge  p;Lrt, far from clear. 
Because of this, the title has presentcid difficult problems of in te r -  
pretation. In addition, because of the  act 's  importance, i ts  i n t e r -  
pretation and implementation have been  the subject of keen i n t c r e s t  
by members of Congress and others.  Consequently, because it is 
a close question involving diffic ult issues of interpretation of statu- 
tory language and legislative history,  we suggl.st that Coiigrcss m a y  
want to  re-examine the act  and clarify i t s  intent/ through fur ther  
1 e g i s lat iv e action. 

C o mpt r olle r G e ne r a 1 
of the United States 
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COMPTROLLER GENERAL OF THE UNITED !STAT= 

WASHINGTON. D.C. 2W8 

The Honorable Edmund S. Muskie 
Chairman, Committee on the Budget 
United States Senate 

Dear Senator Muskie: 

We have received your letter of December 13, 1974, raising cer ta in  
questions concerning our  interpret-ation of the Impoundment Control 
Act of 1974, as  expressed in our  opinion dated December 4, 1974. 
Set forth below a r e  your questions and our  answers  to them, 

QUESTION: 

"F i r s t ,  what principles of statutory interpretation 
were  used in reaching the conclusions contained in 
the December 4, opinion? I '  

No single canon of interpretation can purport  to give a cer ta in  
and unerring answer to the question of legislative intent o r  the 
meaning of a statute. Before the t rue  meaning of a statute can be 
determined where there  is genuine uncertainty a s  to how it should 
apply, consideration must  be given to the problem in society to 
which the legislature addressed itself, p r ior  legislative considera- 
tion of the problem, and the legislative his tory of the statute in 
question. See Sutherland, Statutory Construction, 4th Ed. , $ $45. 05 
and 45.02. 

In this case,  the problem addressed by the Congress,  and even 
more  the legislative response it fashioned, a r e  the ve ry  mat te rs  
in contention. Review of p r io r  legislative considerations, and of 
the legislative history of the bill that emerged f r o m  Conference, 
was not particularly helpful. 
tional principle that Congressional intent must  be ascertained 
essentially from the language of the statute itself. 

At the end, we relied upon the t radi-  

QUESTION: 

"Second. vour oninion contained a number of asser t ions and c 
conclusions for  which no authority was cited. 
authorities upon which you relied for  the following statements: 

P l ease  indicate all 
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"A. 

"F. 

Our 

On page two, you described the 'basic scheme '  of the 
Act a s  follows: 

"2. Budget authority intended for  permanent  withdrawal 
must  be released for  obligation and expenditure if 
the Congress fails within 45 days to pass  legislation 
authorizing the withdrawal. 

"3. Budget authority intended for  temporary withdrawal 
within a f i sca l  year  may be withheld a s  proposed if 
the Congress fails  to act ;  ei ther House may require  
re lease  of such deferred budget authority by passing 
a simple resolution to that effect. (Emphasis added) 

"What is the authority f o r  such conclusions? 
legislative his tory of Public Law 93-344 a r e  the words 
'permanent '  o r  ' temporary '  used to descr ibe recissions 
and deferrals  respectively? I '  

Where in the 

On page thirteen, you s ta te ,  'The language of section 1012 
and 1013 conveys a c lear  impression that the use of the 
two sections depends not on the purpose o r  legal authority 
of a proposed withholding action, but upon its duration. I 

"What i s  the authority fo r  that asser t ion? 
conference report  o r  in the floor debates in either House 
is there  support f o r  that  asser t ion? ' I  

Where in the 

basis for these conclusions is the language of § § l o 0 2  and 
1012-1013 of the act itself. 
debates following the Conference throw little light on this problem. 

The Conference Report and the floor 

In § § l O O Z  and 1012 a "rescission" is to be recommended when 
funds a r e  not required to c a r r y  out the objectives and scope of the 
appropriation. As used in these sections, a "rescission" appears  
to mean that budget authority is to be permanently revoked. This 
meaning is consistent with that ordinarily accorded the term 
"resciss ion.  

The term defer ra l  is explained by $ $ l o l l  and 1013 as any 
withholding o r  delaying of budget authority that does not extend 
beyond the fiscal year  in which it is proposed. Moreover, Section 
1013, by its own provisions, deals with impoundments not covered 
by $1012 (see §1013(c)). 

- 2 -  
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Reading the two sections together, the conclusion seems 
inescapable that a "deferral" is what we character ize  a s  a "tern- 
porary" withdrawal of authority, and a resciss ion i s  a "permanent" 
withdrawal. 

'IB. On page two, you state,  'The Impoundment Control 
Act of 1974 and i ts  legislative history a r e  considerably 
l e s s  than c lear  concerning the Act ' s  intended design. ' 
What is the basis fo r  that conclusion? I '  

Pr imar i ly  it is the legislative history of the a c t  that is unclear 
in la rge  par t .  
concerning the ambiguity of the legislative history following the House- 
Senate Conference. 
des i r e  it would not have been subject to two reasonable but mutually 
exclusive interpretations. 

See pages 18-19 of o u r  December 4, 1974, opinion 

Had the Act itself been a s  c lear  a s  a l l  would 

!IC. On page nine, you state, 'We conclude that budget 
authority may not be withheld except to provide fo r  
contingencies o r  to effect  savings, o r  a s  specifically 
provided for in appropriations ac ts  o r  other  laws. 
How is that conclusion consistent with your l a t e r  
conclusion that the President  may use the defer ra l  
procedure fo r  f i sca l  policy purposes? I 1  

'ID. On page thirteen, you s ta te ,  'Second, we conclude 
fur ther  that the Impoundment Control Act of 1974, 
apar t  f r o m  1002, i s  'other law' within the meaning 
of section 1002. This is the necessary conclusion 
to be drawn f r o m  the fact  that section 1002 is in 
fact  an amendment to a statute (the Anti-Deficiency 
Act) separate  and apar t  f r o m  the remainder of the 
sections making up the Budget Impoundment and 
Control Act of 1974. I 

this asser t ion  and conclusion? 'I 
What i s  the authority for  

Section 1002 s ta tes  explicitly that it is an  amendment to the 
Antideficiency Act, 31 U. S. C. 665. The remainder of the act  i s  
not an amendment to 31 U. S. C. 665, and constitutes a structurally 
separate  statute. Therefore,  it appears  the amendment to the 
Antideficiency Act was designed to eliminate - that  statute as the 
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claimed basis f o r  so-called policy impoundments. See pages 6-10 
of our  December 4, 1974 opinion. This in no way would affect the 
possibility that  other  statutes could se rve  a s  a basis for policy 
impoundments, Section 1002 appears to recognize this: 

"Except as specifically provided by particular 
appropriations Acts o r  other  laws, no r e se rves  
shall  be established other than as authorized by 
this subsecticn. ' I  (Emphasis supplied. ) 

Also, it must  be emphasized that a policy impoundment will 
prevai l  only in those circumstances where the Pres ident  proposes 
a defer ra l  and neither of the Houses of Congress passes  an impound- 
ment resolution. Under these circumstances,  $1013 of the act 
provides "other law" for  withholding of budget authority. 

Finally, i f  one construes the language of $ 1002 to mean that 
f i sca l  policy r e se rves  cannot be established under any other  law, 
then the creation of such r e se rves ,  it has been argued, would have 
to be proposed as '!rescissions". 
inconsistent with the c lear  import  of $1013, which provides for  the 
Pres ident  proposing to defer for  l e s s  than the f iscal  year  9 budget 
autho rity , 

Such a construction would be 

I'D. On page thirteen, you state,  ' F i r s t ,  the clear 
language of section 1013 does not limit the authority 
for  the proposed deferrals .  
that asser t ion  with the ' c lear  language' of section 
1012 which provides that the President  i s  to seek 
resciss ion when he determines Ithat all o r  p a r t  of 
any budget authority will not be required to c a r r y  
out the full objectives o r  scope of programs for  
which it i s  provided o r  that such budget authority 
should be rescinded for  f iscal  policy o r  other 
reasons (including the termination of authorized 
projects o r  activities for  which budget authority 
has  been provided), o r  whenever all o r  pa r t  of 
budget authority provided fo r  only one f i sca l  yea r  
is  to be reserved  for  obligation for  such fiscal 
year?  

How do you reconcile 

- 4 -. 
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IIHow do you reconcile your interpretation of 
Section 1013 with the 'c lear  language' of Section 
1013(c) which s ta tes ,  'The provisions of this 
section do not apply to any budget authority 
proposed to be rescinded o r  that  is to be reserved  
as se t  for th  in a special  message  required to be 
transmitted under section 1012'? " 

The language of $1013 provides that an  impoundment message 
should be sent pursuant to the section whenever it is proposed that 
budget authority be deferred.  
that it would include resciss ions except that subsection 1013(c) 
specifically excludes "budget authority proposed + :k 9 in  a special  
message required to be transmitted under 5 1012. 

The .language is so broad, in fact ,  

The fact  that $1012 specifically l i s t s  "fiscal policy" resciss ions 
a s  reportable under that section, and $1013 does not re fer  to "fiscal  
policy" defer ra l s ,  cannot be construed a s  meaning that a l l  f i sca l  
policy withholdings of whatever duration must  be reportTzunder  
$1012. The list of severa l  purposes for  irn2oundments under $1012, 
including for  the purpose of "fiscal  policy, I '  virtually exhausts a l l  
reasonable possibilities of the purpases for  which the President  may 
propose to revoke obligational authority. Section 1013 l i s t s  no pur-  
poses whatever fo r  which the President  may propose to delay obli- 
gational authority. If $ 1012 were  construed to embrace exclusively 
all withholdings undertaken pursuant to the purposes l isted therein 
(including "fiscal  policy"), then f iscal  policy defer ra l s  could not 
be proposed under $1013. But the language of $$ lo12  and 1013 
simply does not support this result .  The m o r e  reasonable in te rpre-  
tation, viewing the ac t  a s  a whole, i s  that $1012 encompasses only 
those impoundments fo r  f iscal  policy o r  other reasons,  the durations 
of which extend beyond the f i sca l  year  in which the.y a r e  proposed, 
i. e .  , "permanent. ' I  

"G. On page fourteen, you state,  'Deferral  actions 
cannot delay program funds for  longer than one 
year .  I Yesterday in testimony before the Senate 
Budget Committee, Director Ash of OMB testified 
that the President  could defer program funds f o r  
as many years  as he wanted, SO long a s  the autho- 
rization fo r  such budget authority did not expire. 
Is Director Ash 's  interpretation of the law cor rec t?  

- 5 -  
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If the Director 's  interpretation is not cor rec t ,  
will the Comptroller General  reclassify such 
deferrals  as reciss ions and then sue to re lease  
the money if the Executive does not spend i t?"  

We agree  with Director Ash's interpretation so long as the 
de fe r r a l  is resubmitted each f iscal  year ,  and only s o  long a s  there  
does not a r i s e  a -_I_ d e  facto resciss ion due to the lack of sufficient 
remaining t ime to prudently obligate the funds involved. See page 
12 of our  December 4, 1974 opinion. The S A 0  under its respon- 
sibilities would, of course,  question repeated defer ra l s  to see  if  
they should be submitted as rescissions.  

"H. On page eighteen, you descr ibe the legislative 
history of the Impoundment Control Act in the 
Senate. You s ta te  that the Senate Rules Com- 
mit tee  reported S. 1541 in 'a fo rm which did 
incorporate an  impoundment control title. I 

What is the legislative his tory in the Senate of 
Title X of S. 1541? " 

As discussed at page 18 of our  December 4, 1974, opinion, 
S. 1541 was introduced on April  11, 1973, by Senator Erv in  and five 
others .  It was re fer red  to the Committee on Government Operations 
and subsequently reported out o:i November 28, 1973,  without an 
impoundment control title. See S. Rep. No. 93-579. 

The bill was la te r  re fer red  to the Corn-mittee on  Rules and 
Administration on November 30 ,  1973. This Committee did report  
out the bill with impoundment control provisions. See S. Rep. 
NO. 93-688. 

The Senate passed S .  1541 on -March 22, 1974, but then substituted 
its agreed upon text f o r  H. 7130 on March 22,  1974. 
modified in conference. 

This bill was 

"I. On page one, you state,  'The ac t  fundamentally 
calls for  the Executive Branch to report  and explain 
to the Congress a l l  proposed impoundments with 
ultimate authority to effectuate such proposals 
dependent upon congressional action. ' When the 
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Pres ident  proposes a resciss ion,  may the funds 
be withheld during the 45-day period pending 
Congressional action? ' I  

Yes. 
the pendency of a resc iss ion  request. 
after 45 days, a resciss ion bill has  not been passed, the budget 
authority must  be made available f o r  obligation. 
that during the 45  days the money need not be made available for 
obligation. 

We think the ac t  provides that funds may be withheld during 
Section 1012 s ta tes  that, i f  

To us ,  this implies 

QU ES TI0 N : 

"Third, do,zs section 1013 provide any legal 
authority o r  s,tatutory authority f o r  an impoundment 
of budget authority? Did H.R. 7130 as passed by 
the House purport  to provide any such legal o r  
statutory authority to the Pres ident  to defer  budget 
authority temporar i ly  f r o m  obligation? 

Yes, provided it is sustainad by Congressional concurrence. 
Fur ther ,  the legislative his tory of H. R. 7130 in the ilouse makes 
it c l ea r  that the House recognized that H. R.  8480, the predecessor  
to H. R. 7130, did provide additional authority to the President ,  
subject to Congressional concurrence. See pages 14-19 of our  
December 4, 1974, opinion. 

Since rely,  

C o mpt ro  l le r General 
of the United States 
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