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FOREWORD 

T h i s  c o n t r a c t  manual is  i n t e n d e d  f o r  u s e  as a g e n e r a l  
i n t r o d u c t i o n  t o  Government c o n t r a c t s .  The manual c o n t a i n s  
t h e  g e n e r a l  s t a t u t o r y  and r e g u l a t o r y  a u t h o r i t i e s  a f f e c t i n g  
t h e  award and pe r fo rmance  o f  Government c o n t r a c t s ,  t o g e t h e r  
w i t h  s i g n i f i c a n t  d e c i s i o n s  r e n d e r e d  by t h e  C o m p t r o l l e r  
G e n e r a l ,  t h e  c o u r t s ,  and agency  b o a r d s  o f  c o n t r a c t  a p p e a l s .  
T h e  mater ia l  i n  t h e  manual is ,  of c o u r s e ,  s u b j e c t  t o  re- 
v i s i o n  by s t a t u t e ,  r e g u l a t i o n ,  o r  t h rough  t h e  d e c i s i o n -  
making p r o c e s s e s .  A c c o r d i n g l y  t h i s  manual s h o u l d  be c o n s i d -  
e r e d  a s  a g e n e r a l  g u i d e  o n l y  and n o t  a s  a n  a l l  i n c l u s i v e  o r  
d e f i n i t i v e  s t a t e m e n t  o f  t h e  law r e g a r d i n g  Government con- 
t r a c t s .  

T h i s  is t h e  second e d i t i o n  o f  t h e  manual ,  w h i c h  was 
f i r s t  p u b l i s h e d  i n  November 1970.  M a t e r i a l  h a s  been  added 
t o  r e f l e c t  a number o f  r e c e n t  deve lopmen t s ,  s u c h  a s  t h e  
i s s u a n c e  by t h e  G e n e r a l  Account ing  O f f i c e  o f  b i d  p r o t e s t  
p r o c e d u r e s ,  t h e  e s t a b l i s h m e n t  of a s e r i e s  o f  c a s e s  on 
c h a l l e n g e s  t o  t h e  award of Government c o n t r a c t s ,  and  t h e  
c o n s i d e r a t i o n  by t h e  G e n e r a l  Account ing  O f f i c e  o f  c o m p l a i n t s  

- c o n c e r n i n g  p rocuremen t  a c t i o n s  of F e d e r a l  g r a n t e e s .  I n  
a d d i t i o n ,  m a t e r i a l  h a s  been  added a s  a r e s u l t  of t h e  r e p o r t  
of t h e  Commission on Government Procurement .  However, 
r e v i s i o n s  have g e n e r a l l y  been  made o n l y  t o  t h e  e x t e n t  
c o n s i d e r e d  n e c e s s a r y  t o  b r i n g  t h e  manual u p  t o  d a t e :  
organization and s t y l e  changes have been h e l d  to a m i n i m u m ,  

W e  c o n t i n u e  t o  b e l i e v e  t h a t  t h i s  manual s e r v e s  a use-  
f u l  p u r p o s e ,  and w e  welcome any comments o r  s u g g e s t i o n s  f o r  
improvement from t h o s e  who r e a d  and m a k e  u s e  o f  t h i s  b o o k l e t .  

7 G e n e r a l  C o u n s e l -  
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SECTION I--Def initions 

.Contract 

"A contract is an agreement which creates an 
obligation. Its essentials are competent parties, 
subject matter, a legal consideration, mutuality 
of agreement, and mutuality of obligation." 17 
Corpus Juris Secundum, Contracts S l(1)a. 

The power of the United States to contract is incident 
to the general powers granted by the Constitution and upon 
entering a-;contract the Government becomes subject to the 
rule of Federal law as a private individual. United States 
v. Maurice, 26 Fed. Cas. 1211 (1823), United States v. Tingey, 
30 U.S. (5 Pct.) 114 (1831), - U.S. V. Allegheny County, 322 
U . S .  174 (1944), and In Re American Boiler Worksf 220 F.2d 
319 (1955). 

Contracting officer 

"Agency * * * in its broadest sense * * * includes 
every relation in which one person acts for or repre- 
sentsianother by his authority." 2A Corpus Juris 
Secundum, Agency § 4a. 

The contracting officer functions as the agent of the 
United States for the purposes of making contracts. However, 
it is generally held that the contracting officer possesses 
only actual agency authority, and the Government is neither 
bound nor estopped by the acts of its officers in entering 
into, approving, or purporting to authorize agreemerits 
prohibited by law or otherwise beyond the scope of the 
officer's actual authority. See 22 Comp. Gen. 784 (19431, 
and the later discussion in this chapter on authority of 
agents to contract. 

SECTION II--Appropriations and Government Contracts. 

Source of authority 

Article I, Section 9, of the Constitution, which states 
. that."no Money shall be drawn from the Treasury, but in 
Consequence of Appropriations made by Law," is a restriction 
upon the executive branch, and together with Article I, 
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Sect ion  8,  of t h e  Cons t i tu t ion ,  means t h a t  no money can be 
paid o u t  of t h e  Treasury unless  it has  been appropriated by 
a n  act  of Congress. The Congress n o t  only has  t h e  power t o  
appropr ia te  moneys from t h e  Treasury bu t  also has  t h e  con- 
comitant power t o  r e g u l a t e  t h e  manner i n  which these moneys 
are spen t  and accounted for. The General Accounting Off ice  
has prepared a sepa ra t e  d e t a i l e d  manual on appropr ia t ions  
l a w ;  what follows he re  i s  the re fo re  summary i n  nature .  

Appropriation s t a t u t e s  

The Congress has  enacted numerous s t a t u t e s  app l i cab le  
t o  appropr ia t ions  genera l ly  and o t h e r  s p e c i f i c  provis ions  
r e l a t i n g  t o  c e r t a i n  types  of appropr ia t ions  and p a r t i c u l a r  
objects of expenditures.  The following i s  n o t  an exhaust ive 
p re sen ta t ion  of t h e s e  s t a t u t e s .  The reader  a l s o  i s  cau- 
t ioned  t h a t  s p e c i f i c  year ly  appropr ia t ion  acts may d i c t a t e  
cont ra ry  r e s u l t s  and should be c a r e f u l l y  examined. 

4 1  U.S.C. 11--"No c o n t r a c t  or  purchase on behalf  of the  
United S t a t e s  s h a l l  be made, un less  the  same i s  authorized 
by l a w  or i s  under an appropr ia t ion  adequate t o  its f u l f i l l -  
ment* - * *." (Underscoring supplied.)  This permits  c o n t r a c t s  
t o  be en tered  i n t o  under a genera l  au thor iz ing  s t a t u t e  passed 
by Congress or pursuant  t o  a s p e c i f i c  appropr ia t ion  act. I n  
the  la t ter  in s t ance  t h e  c o n t r a c t  l i a b i l i t y  expires when t h e  
appropr ia t ion  i s  exhausted. Shipman v. U n i t e d  States, 18  C t .  
C1. 138 (1883), 37 Comp. Gen. 199  (1957). 

4 1  U.S.C. 12--No c o n t r a c t  f o r  a publ ic  bu i ld ing  or im-  
provement s h a l l  exceed appropr ia t ion  for  t h a t  s p e c i f i c  
purpose. Fur ther ,  an act of Congress merely au thor iz ing  an 
appropr ia t ion  does n o t  au thor ize  expenditures or t h e  making 
of con t r ac t s  ob l iga t ing  money. 16 Comp. Gen. 1007 (1939). 
An appropr ia t ion  a v a i l a b l e  for t h e  p a r t i c u l a r  object m u s t  
a l s o  have been enacted. 37 Comp. Gen. 732 (1958). 

31 U.S.C. 627--No act  of Congress sha l l  be construed 
as an appropr ia t ion  or au tho r i za t ion  for en te r ing  i n t o  a 
c o n t r a c t  involving the  payment of money i n  excess of 
appropr ia t ions ,  un le s s  so declared i n  s p e c i f i c  terms. 
Addit ional ly ,  appropr ia t ions ,  genera l ly ,  must be used solely 
for objects made. 31 U.S.C. 6 2 8 ;  36 Comp. Gen. 386 ,(1956). 

1- 3 



31 U.S.C. 665(a)--Expenditures or contract obligations 
in excess of available appropriations are prohibited. This 
act is popularly known as the Antideficiency Act and contains 
several other provisions. This act does not prohibit a con- 
ditional contract where Government's liability is contingent 
on future availability of appropriations. 39 Comp. Gen. 340 
(1959). 

31 U . S . C .  712a--Appropriations for a specific fiscal 
year shall be applied only to payment of expenses incurred 
during that year or to the fulfillment of contracts properly 
made within that year. 

41 U.S.C. 13--Contracts for supplies generally limited 
for term of 1 year. 

31 U.S.C. 682--Appropriations for construction of 
public buildings are available until completion of the work. 

Obligation of appropriations 

Generally, it may be stated that the obligation of an 
appropriation occurs when a definite commitment is made or 
a legal liability is incurred to pay funds from the appro- 
priation. See 31 U . S . C .  200; 37 Comp. Gen. 861 (1958). 
Similarly, an option reserved by the Government in a contract 
to order additional quantities does not obligate appropri- 
ations until exercised. 19 Comp. Gen. 980 (1940). 

Availability of appropriations 

The term "availability" as applied to appropriations 
may refer either to the purpose for which appropriations 
are made or to the time period within which they may be 
obligated. 

Respecting availability of purpose, Federal agencies 
may make use of funds only for purpose appropriated. 
U.S.C. 628. Nor nay an agency expand the availability of 
its own appropriations without legislative sanction or 
transfer a liability incurred to the appropriations of 
another agency. 43  Cornp. Gen. 687 (1964). However, ex- 
penses incident to the specific purpose of an appropriation 
are allowable. 29 Cbmp. Gen. 419 (1950); 38 - id. 782  (1959). 

a particular expenditure, a specific appropriation precludes 
the use of a general appropriation, even after exhaustion of 

31 

In situations where two appropriations are available for 
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the specific appropriation-. 1 Comp. Gen. 312 (1921); 20 - id. 739 (1941); 34 id. 236 (1954); 38 id. 758 (1959). 
However, where two appropriations reasonably may be construed 
as equally .available, the administrative determination of the 
appropriation to be used will not be questioned by accounting 
officers. The selected approp’riation must thereafter continue 
to be used to exclusion of another in the absence of changes 
in the appropriation acts. 23 Comp. Gen. 827 (1944). 

In terms of availability of time, appropriations 
statutes normally specify their period of availability. 
When an appropriation is by its terms made available until 
a specified date, the general rule is that availability 
relates to the authority to obligate the appropriation and 

ldoes not necessarily prohibit payments after the period of 
availability pursuant to obligations previously incurred, 
unless the payment is otherwise expressly prohibited by 
statute. 16 Comp. Gen. 205 (1936); 23 id. 862 (1944); 37 
- id. 861 (1958). The general rule relative to obligating 
fiscal-year appropriations by contracts is that the contract 
must be made within that fiscal year and the subject matter 
must concern a bona fide need arising within that fiscal 
year. 42 Comp. Gen. 81 (1962); id. 272 (1962); *44 - id. 399 
(1965) . - 

, .  Disposition of appropriated funds 

Generally, appropriations not obligated within the 
period available lapse, i.e.? they are no longer available for 
incurri,ig new obligations. A related problem involves the 
disposition of appropriations recovered after the availabil- 
ity period. Where the availability period has expired and 
an award is determined to be invalid, no binding agreement 
ever existed and the funds cannot be regarded as having been 
obligated and are no longer available for obligation for 
subsequent awards. 38 Comp. Gen. 190 (1958). When a con- 
tract is terminated, either for default or convenience (see 
chapter 6 ,  section III), the funds remain available for the 
execution of a replacement contract within a reasonable time. 
2 Comp. Gen. 130 (1922); 34 - id. 239 (1954); 44 id. 623 (1965). 

Damages recovered for breach of contract from a de- 
faulting contractor for losses or damages under its contract 
should not be credited to the appropriation under which the 
contract payments were made, but should be deposited into 
the Department of the Treasury a s  miscellaneous receipts. 

I 
I 
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10 Comp. Gen. 510 (1931); 44 id. 623 (1965). However, liqui- 
dated damages recovered or dezcted from amounts due a 
contractor, are credited to the appropriation and are 
available if the liquidated damages are later remitted. 
'44 Comp. Gen. 623 (1965). 

SECTION 111--Agency in Government Contracts 

General 

The President of the United States, the Nation's Chief 
Executive under the Constitution, is responsible for the pro- 
curement ofL.the Government's needs. However, because 
Congress appropriates the requisite funds and establishes 
criteria for their expenditure, Government procurement is 
really a joint undertaking. After World War 11 Congress 
standardized t h e  procurement process by enactment of the 
Armed Services Procurement Act of 1947 and the Federal 
Property and Administrative Services Act of 1949. Those 
statutes granted the basic contracting authority to the 
heads of the appropriate agencies. By its very nature 
this function was required to be delegated to agents, the 
contracting officers. A fundamental concept with regard to 
the source and scope of the authority possessed by Govern- 
ment officers and agents was set forth by the United States 
Supreme Court in The Floyd Acceptances, 74  U . S .  666  (1868): 

"When this inquiry arises, where are we to 
look for the authority of the officer? 

"The answer, which at once suggests itself 
to one familiar with the structure of our govern- 
ment, in which all power is delegated, and is de- 
fined by law, constitutional or statutory, is, 
that to one or both these sources we must resort 
in every instance. We have no officers in this 
government, from the President down to the most 
subordinate agent, who does not hold office under 
the law, with prescribed duties and limited 
authority. And while some of these, as the 
President, the Legislature, and the Judiciary, 
exercise powers in some sense left to the more 
general definitions necessarily incident to funda- 
mental law found in the Constitution, the larger 
portion of them are the creation of statutory law, 
-with duties and powers prescribed and limited by 
that law." (Underscoring supplied. ) 
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As previously noted in section I, the United States as 
an incident of its sovereignty has the power to enter into 
contracts. However, the agents of the Government have only 
such power as is conferred on them by law and it is well 
settled that they may make only such contracts as they are 
authorized by law to make. Whiteside v. United States, 93 
U.S. 247 (1876). In Franklin Rives v. United States, 28 Ct. 
C1. 249 (1893), it was held that although a public officer 
could not bind the Government by contract unless he was 
authorized to so by law, this authority could nevertheless 
be implied from a statute. Equally, where public officers 
are authorized to enter into contracts, they may bind the 
Government to implied as well as express contracts. Fries 
v. United States, 170 F.2d 726 (1948). 

Authority to contract 
\ Generally the law of agency is applicable in the same 
manner to the United States as it is to private individuals. 
The important exception to this general statement, however, 
is the law dealing with apparent authority. Private 
individuals, as principals, are bound to the extent of the 
power they have apparently given their agents, while the 
United States is bound only to the extent of the power it 
has actually given its agents; unauthorized acts of such 
agents does not obligate the Government. 16 Comp. Gen. 325 
(1936); Filor v. United States, 76 U . S .  4 5  (1869). Therefore, 
agents of the United States possess only actual authority, 
which includes both express and implied powers. For cases 
involving implied powers of agents to commit the Government 
contractually, see-Centre Manufacturinq Co. V. United States, 
183 Ct. Cl. 115, 392 F.2d 229 (19681, and United States v. 
Corliss Steam-Enqine Co., 91 U.S. 321 (1875). Further, 
while the scope of a contracting officer's authority is 
commonly limited by the statute-conferring the authority, 
it is not-unusual to find that the authority delegated may 
be limited also by regulations promulgated pursuant to 
statutes. These regulatory restrictions on t'he agent's 
authority, when published in the Federal Register, are 
binding in transactions even though the other party did 
not have actual knowledge of the regulations. Federal 
Crop Insurance Corp. V. Merrill, 332 U . S .  380 (1947). 

1- 7 



D u t y  t o  a s c e r t a i n  e x t e n t  o f  a q e n t ' s  a u t h o r i t y  

" H e  who dea ls  w i t h  a n  a g e n t  of t h e  government  m u s t  look 
t o  h i s  a u t h o r i t y ,  which w i l l  n o t  be presumed b u t  m u s t  be 
e s t a b l i s h e d .  Be c a n n o t  r e l y  upon t h e  s c o p e  of d e a l i n g  or 
a p p a r e n t  a u t h o r i t y  a s  i n  t h e  c a s e  of a p r i v a t e  a g e n t . "  
Uni ted  S t a t e s  v. Willis, 1 6 4  F.2d 4 5 3 ,  4 5 5  ( 1 9 4 7 ) .  The 
d o c t r i n e  of r e l i a n c e  upon a p p a r e n t  a u t h o r i t y  a f t e r  r e a s o n a b l e  
i n v e s t i g a t i o n  is n o t  appl icable  t o  Government a g e n t s  where 
t h e  ac tua l  a u t h o r i t y  i s  prescribed by s t a t u t e  o r  r e g u l a t i o n .  
Federa l  Crop I n s u r a n c e  Corp. v. Merr i l l ,  s u p r a .  However, 
when d e a l i n g  w i t h  employees or a g e n t s  of b i d d e r s  or  c o n t r a c -  
t o r s ,  t h e  Un i t ed  S t a t e s  may r e l y  upon t h e  a p p a r e n t  a u t h o r i t y  
a s  w e l l  a s  a c t u a l  a u t h o r i t y .  American Anchor and Chain 
Corp. v.  Uni tkd  S t a t e s ,  166 C t .  C 1 .  1, 331 F.2d 860 ( 1 9 6 4 ) .  
The t r e n d  of t h e  more r e c e n t  cases seems t o  be t o  p r e v e n t  
t h e  t iovernment from r e p u d i a t i n g ,  on t h e  bas i s  of t e c h n i c a l  
lack of s p e c i f i c  a u t h o r i t y ,  t h e  a r g u a b l y  a u t h o r i z e d  ac t s  
of i t s  a g e n t s .  T h i s  h a s  been  accompl i shed  by c l o s e  a n a l y s i s  
of t h e  n a t u r e  of t h e  a g e n t ' s  a c t u a l  a u t h o r i t y  t o g e t h e r  w i t h  
d i s c u s s i o n  and a p p l i c a t i o n  of c o n c e p t s  of i m p l i e d  d e l e g a t i o n  
of a u t h o r i t y ,  es toppel ,  and r a t i f i c a t i o n .  See Branch Bankinq 
and T r u s t  C o .  v. Un i t ed  S ta tes ,  1 2 0  C t .  C 1 .  72,  98 F.  Supp. 
757 ( 1 9 5 1 ) ;  Fox V a l l e y  E n g i n e e r i n q ,  I n c .  v .  U n i t e d  S t a t e s ,  
1 5 1  C t .  C 1 .  228 ( 1 9 6 0 ) ;  Will iams v .  Uni ted  S t a t e s ,  1 3 0  C t .  
C1.  4 3 5 ,  127 F. Supp. 617 ( 1 9 5 5 ) ;  Emeco I n d u s t r i e s ,  I n c .  v .  
Uni ted  S t a t e s ,  2 0 2  C t .  C 1 .  1006 ,  485 P.2d 652 ( 1 9 7 3 ) ;  
53 Comp. Gen. 502 ( 1 9 7 4 ) .  

S o v e r e i g n  ac t s  

I n  a d d i t i o n  t o  t h e  ac t s  of Government a g e n t s  w h i c h  
e i ther  r e s u l t  i n  f o r m a t i o n  of a c o n t r a c t ,  a l t e r  t h e  p a r t i e s '  
r i g h t s  under  a n  e x i s t i n g  c o n t r a c t  or r e p r e s e n t  a b r e a m  of 
c o n t r a c t  (see c h a p t e r s  2 and 6 ) ,  t h e  Government sometimes 
pe r fo rms  f u n c t i o n s  and  a c t s  i n  o t h e r  c a p a c i t i e s  which  a f f e c t  
Government c o n t r a c t s .  T h e s e  a c t s ,  pe r fo rmed  i n  a s o v e r e i g n  
r a the r  t h a n  c o n t r a c t u a l  c a p a c i t y ,  d o  n o t  p r e s e n t  a basis  
f o r  r e c o v e r y  of damages based upon a c o n t r a c t ,  no twi th -  
s t a n d i n g  t h a t  t h e  a c t  may have  causea t h e  c o n t r a c t o r  
s e v e r e  f i n a n c i a l  i n j u r y .  The  bas i s  for t h i s  r u l e  of law i s  
twofo ld :  f i r s t ,  t h a t  t h e  Government c a n n o t  c o n t r a c t  away 
i t s  s o v e r e i g n t y  or d u t y  t o  t a k e  ac t s  i n  t h e  i n t e r e s t  of 
t h e  p u b l i c ,  and s e c o n d ,  t h a t  t h e  c o n t r a c t o r  s h o u l d  n o t  be 
i n  a better p o s i t i o n  because h i s  c o n t r a c t  is w i t h  t h e  Govern- 
ment r a the r  t h a n  a p r i v a t e  p a r t y .  Horowitz  v.  Uni ted  S t a t e s ,  
267 U.S.-458 (1925). T h e  c o u r t s  have  usually found  t h e  
a c t s  of Government a g e n t s  t o  be made i n  a s o v e r e i g n  c a p a c i t y  
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. .  . _  

where they:  (1) are public and general, not directed to 
the contractor: (2) would equally affect dealings of private 
parties; (3) are in the public interest, and (4) have an 
indirect rather than direct effect on the contract. The 
doctrine of sovereign capacity is -used as a defense by the 
Government to a monetary claim by a contractor. However, the 
Government by appropriate language in the contract may make 
delays caused by its sovereign acts a basis for equitable ad- 
justment; furthermore, the acts of the Government, whether 
"contractual" or "sovereign", will under  the standard ex- 
cusable delays clauses provide protection against contractor 
liability f o r  nonperformance. 

SECTION IV--Selected Statutes Relating to Procurement 

Among the principal statutes respecting Government 
procurement are: 

Advertising for Government Contracts 
41 U.S.C. 5 

Aircraft Design Competition 
10 U.S.C. 2271-2279 

Antideficiency Act 
31 U.S.C. 665 

Anti-Kickback Acts 
18 U.S .C .  874, 41 U.S.C. 51-54 

Armed Services Procurement Act 
10 U.S.C. 2301 et seq. 

Attendance at Bid Opening 
41 U . S . C .  8 

Assignment of Claims and Contracts 
31 U.S.C. 203 
41 U.S.C.  15 

Blind Wade Supplies 
41 U.S.C. 46-43 

Budget and Accounting Act of 1921 
34  U.S.C. 1 et seq. 
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Buy American Act 
41 U.S.C. lO(a)-(dl 

Commission on Government Procurement 
P.L. 91-129, November 26, 1969, 83 Stat. 269 

Contract Work Hours and Safety Standards Act (Work Hours Act 
Of 1962), 40 U.S.C. 327-332 

Contract or Political Contributions 
18 U.S.C. 611 

Contracts for Acquisition of Naval Vessels or Aircraft 
50 U.S.C. App. 1152 

Contracts in Advance of or in Excess of Available 
Appropriations, 31 U.S.C. 665(a) 
18 U.S.C. 435 

Court of Claims Jurisdiction, generally 
28 U.S.C. 1492, 1494, 1499, 1503, 2508, 2509, 2510 

Davis-Bacon Act, as amended 
,... 40-U.S.C. 276a.. 

Defense Production Act of 1950 
50 U.S.C. App. 2061-2168 

Destruction of Defense Contract Records 
18 U.S.C. 443 

Economy Act; Furnishing of Goods and Services on an Inter- 
agency Basis, 31 U.S.C. 686 

Employment of Former Government Officials by Government 
Contractors, 50 U.S.C. 1436 
42 U.S.C. 2462 
37 U.S.C. 801 

Extraordinary Contractual Acts to Facilitate the National 
Defense (P.L. 85-804) 
50 U.S.C. 1431-1435 

False Claims 
31 U.S.C. 231-235 
18 U.S.C. 287, 494, 495, 1001 

- 2 8  U.S.C. 2514 
I 

1-10 



Federal Property and Administrative Service Act of 1949, 
As Amended 

41 U.S.C. 251-260 
~ 40 U. S.C. ,'471-544 .. 

Foreiqn Assistance Act of 1961, As Amended 
22 U.S.C. 2151 - et seq., especially 2352, 2354, 2356, 
2361, 2365 

Inspection and Audit of War Contractors (Second War Powers 
Act, 1942) 50 U.S.C. App. 643 

Interest on Claims 
28 U.S.C. 2516 

Members of Congress; Interest in Contracts; Contracts With 
41 U.S.C. 22 
18 U.S.C. 431-433 

Merchant Marine Act, 1936 
46 U . S . C .  1155, 1155a 

Meritorious Claims Against United States Not Subject to 
Lawful Adjustment, Submission to Congress 
31 U.S.C. 236 

Miller Act, A s  Amended 
40 U.S.C. 270a-f 

Office of Federal Procurement Policy Act 
41 U.S.C. 401-412 

Patents, Use by Contractor under Government Contract 
28 U.S.C. 1498 

_- 

. .  Proprietary Information 
18 U.S.C. 1905 

Renegotiation Act of 1951, As Amended 
50 U.S.C. App. 1211-1233 

Service Contract Act of 1965, As Amended 
41 U.S.C. 351-358 
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Small Business Act, As Amended 
15 U . S . C .  631-647 

Statute of Limitations on Actions on Claims By and Against 
.- ,the United States 

28 U.S.C. 2401, 2415, 2501 

Strategic and Critical Materials Stock Piling Act 
50 U.S.C. 98-98h 

Tucker Act 
28 U.S.C. 1346, 1491 

Walsh-Healey Act 
41 U.S.C. 35-45 

Wunderlich Act 
41 U.S.C. 321, 322 

In addition to the several other statutes affecting Gov- 
ernment contracts, there are agency procurement, regulations, 
directives, procedures and instructions. Principal among these 
are the Federal Procurement Regulations (FPR); the Armed 
Services Procurement Regulation (ASPR) and the National 
Aeronautics'and Space Agency Procurement Regulations (NASAPR). 

1-12 



CHAPTER 2 

FORMATION OF CONTRACTS 

Page. 

SECTION I.. General .................................... 2-2 

SECTION 11.. Offers .................................... 2-2 
Elements ......................................... 2-2 
Types ............................................ 2-3 
Revocation of of fe rs  ............................. 2-3 

SECTION 111.. Acceptance ............................... 2-3 
Party for  acceptance ............................. 2-4 
Time for  acceptance .............................. 2-4 
Mode of acceptance ............................... 2-5 
Language of acceptance ........................... 2-5 

'Acceptance subject t o  approval of t h i r d  party .... 2-6 
Formal contract execution ........................ 2-6 

SECTION IV.. Consideration .............................. 2-7 
Existence of consideration ......................... 2-7 
Adequacy of consideration ......................... 2-8 

SECTION V-- Mistakes .................................... 2-8 
Mistakes discovered before award .................. 2-8 
Mistakes discovered a f t e r  award ................... 2-9 

SECTION VI.. Disputes concerning the award of Government 
contracts ................................ 2-10 

2-10 
S u i t  .............................................. 2-11 
B i d  p ro tes t s  a t  GAO ............................... 

2- 1 



SECTION I--General 

All contracts require the essential elements of offer 
and acceptance. These elements constitute the means by which 
a contract is consummated, and the absence of either element 
prevents the formation of a contract. In Government procure- 
ments, the invitation for bids (IFB), request for quotations 
or proposals constitutes a request by the Government for 
offers of a certain nature. The bid or proposal submitted 
in response to the solicitation is in fact the offer and 
the subsequent contract award constitutes acceptance. In 
addition to the statutory requirements and the many legal 
complexities attached to the various methods of Government 
procurement [see chapters 3 and 4 ) ,  several principles 
applicable to Government contracts respecting offer and 
acceptance are evolved from common law. 

SECTION II--Of f ers 

"An offer is a signification by one person to 
another of his willingness to enter into a contract 
with him on the terms specified in the offer, a state- 
ment by the offeror of what he will give in return for 
some promise or act of the offeree. ***It must be more 
than a mere expression of desire or hope. * * *A  mere 

- statement of willingness to enter into negotiations *** 
is not an offer." 17 Corpus Juris Secundum, Contracts 
s35. 

Elements 

An offer may be conveyed in any manner, written, oral, 
telegraphic, etc.; however, it is fundamental that the pro- 
posal must, in fact, be communicated to the person or persons 
intended to constitute an offer. Kleinhaus V. Jones, 68 F. 
742 (1895). The manner for communicating offers is usually 
specified in the solicitation in Government procurements. 
The character of the offer may be one of four: a promise by 
-the offeror for assent by the offeree: an act by the offeror 
for a promise by the offeree; the exact reverse, or a pro- 
mise for a promise. The latter is the most common in Govern- 
ment contracts where the contractor promises to perform in 
a certain manner in return for the Government's promise to 
make payment of a- certain amount. 
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Types 

G e n e r a l l y  an offer may concern  a c o n t r a c t  f o r  any sub- 
j ec t  matter n o t  c o n t r a r y  t o  p u b l i c  policy. Some offers, such  
as a n  o f f e r  t o  j o i n  an  o f f e r e e  i n  t h e  commission of a c r i m i n a l  
or o t h e r  p r o h i b i t e d  ac t ,  canno t  be g i v e n  lega l  s a n c t i o n  and 
are n o t  c a p a b l e ,  a t  l eas t  for c o n t r a c t  c r e a t i o n  purposes1  of 
be ing  l e g a l l y  and e f f e c t i v e l y  accep ted .  Equa l ly  i m p o r t a n t  as 
communication of an  o f f e r  is t h e  r equ i r emen t  t h a t  t h e  o f f e r  
communicated be clear and d e f i n i t e .  

'*** it is e s s e n t i a l  t o  a c o n t r a c t  t h a t  t h e  n a t u r e  
and t h e  e x t e n t  of  i ts  o b l i g a t i o n s  be c e r t a i n .  ***If a n  
agreement  is u n c e r t a i n  it is because  t h e  o f f e r  w a s  un- 
c e r t a i n  or ambiquous t o  beg in  w i t h ,  s i n c e  t h e  accep tance  
is  always requi red  to be i d e n t i c a l  w i t h  t h e  o f f e r ,  or 
there is no  meet ing  o f  minds and no agreement." 1 7  
Corpus J u r i s  Secundum, Contracts 5 3 6 ( 2 ) a .  (Under- 
s c o r i n g  s u p p l i e d . )  

Revocation of offers 

"An o f f e r  canno t  be  revoked a f t e r  i t s  accep tance  
w i t h o u t  t h e  acceptor's c o n s e n t ;  b u t  it may be revoked 
a t  any t i m e  b e f o r e  accep tance ,  even though it allows a 
s p e c i f i e d  t i m e  f o r  accep tance ,  u n l e s s  it is under  s e a l  
or suppor t ed  by a c o n s i d e r a t i o n . "  17 Corpus J u r i s  
Secundum, C o n t r a c t s  5 50. 

Whi le  under o r d i n a r y  p r i n c i p l e s  an  o f f e r o r  may withdraw 
or modify h i s  o f f e r  a t  any t i m e  pr ior  t o  acceptance, a dis- 
t i n c t i o n  has  been drawn when an  o f f e r  i n  t h e  form of a b i d  i s  
made to t h e  Government. I n  that s i t u a t i o n ,  where there is no  
m i s t a k e ,  or unreasonable  d e l a y ,  t h e  o f f e r  may be withdrawn o r  
mod i f i ed  as a matter of r i g h t  o n l y  u n t i l  t h e  d a t e  and hour  s e t  
for opening of b i d s .  Subsequent  t o  b i d  opening ,  t h e  Govern- 
ment h a s  t h e  power t o  award a c o n t r a c t ,  o n  t h e  b a s i s  o f  t h e  
offer submi t t ed ,  f o r  a s p e c i f i e d  p e r i o d  of  t i m e .  Re f in inq  
A s s o c i a t e s ,  Inc .  v. United S t a t e s ,  124 C t .  C1. 115 (1953). 

SECTION I I I--Accep t a n c e  

"*** b e f o r e  an o f f e r  can  become a b i n d i n g  promise 
and r e s u l t  i n  a c o n t r a c t  it m u s t  be accep ted . "  17 
Corpus 3 u r i s  Secundum, C o n t r a c t s  5 39. 

o f f e r  and u n c o n d i t i o n a l , "  17 Corpus J u r i s  Secundum, 
C o n t r a c t s  5 43. 

'*** a n  a c c e p t a n c e  *** m u s t  be i d e n t i c a l  w i t h  t h e  
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I t  is a fundamental r u l e  i n  t h e  law of c o n t r a c t s  t h a t  
s ince an o f fe ro r  has complete freedom t o  make no o f f e r  a t  
a l l ,  he  i s  a t  l i b e r t y  t o  d i c t a t e  whatever terms ne sees f i t  
if he  chooses t o  make an o f f e r .  Thus ,  t h e  o f f e r o r  may dic- 
t a t e  t h e  mode by which h i s  o f f e r  is  t o  be accepted, t h e  time 
w i t h i n  which  it is t o  be accepted, and t h e  person by whom it 
is t o  be accepted. I n  Government c o n t r a c t s ,  however, t h i s  
freedom is l i m i t e d  by t h e  necess i ty  i n  formally adver t i sed  
procurements t h a t  t h e  b id  "conform" t o  t h e  terms of t h e  
i n v i t a t i o n  i n  order  t o  be acceptable .  See chapter 3 ,  s ec t ion  
v. 

I n  add i t ion ,  t he  law imposes o ther  important l i m i t a t i o n s  
on t h e  process  of con t r ac t  formation. For example, i t  has 

,been s a i d  t h a t  an o f f e r  and acceptance m u s t  have t h e  charac- 
t e r i s t i c s  of 'a bargain and t h e  knowledge by e i t h e r  p a r t y  t h a t  
t h e  other does not i n t e n d  what h i s  words or  a c t s  o s t ens ib ly  
express  w i l l  prevent  s u c h  words o r  a c t s  from opera t ing  a s  
an o f f e r  or acceptance., 

Par ty  for acceptance 

"Only t h e  p a r t i c u l a r  person t o  whom an o f f e r  i s  
made can accept  it: b u t  a genera l  o f f e r  t o  t h e  publ ic ,  
or t o  a p a r t i c u l a r  c l a s s  of persons,  may be accepted 

'Corpus J u r i s  Secundum, Contracts  S 40 .  
z by anyone, .or by anyone of t h e  c l a s s  described." 1 7  

Most o f t e n  i n  p r a c t i c e  an o f f e r  is d i r e c t e d  and communi- 
cated t o  a p a r t i c u l a r  pa r ty  f o r  h i s  acceptance only. The 
o f f e r  of a reward is t h e  b e s t  example of an o f f e r  t o  t h e  
publ ic  f o r  acceptance by anyone complying w i t h  t h e  terms of 
t h e  o f f e r .  

Time fo r  acceptance 

acceptance m u s t  be made, t h e  law provides t h a t  acceptance 
m u s t  be made w i t h i n  a reasonable t i m e .  T h i s  r u l e  of law was 
f u l l y  s e t  o u t  i n  26 Comp. Gen. 3 6 5  (19461 ,  a t  page 367: 

I f  an o f f e r  does not  spec i fy  a t i m e  l i m i t  w i t h i n  which 

" I t  is well  s e t t l e d  t h a t  when t h e  o f f e r  does not  
spec i fy  t h e  t i m e  w i t h i n  which it  may be accepted, it 
must be accepted w i t h i n  a reasonable time and t h a t  what 
i s  a reasonable time is  determined by cons idera t ion  of  
all circumstances 
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However, what constitutes a reasonable time for accep- 
tance of an offer is measured from the time the offer is re- 
ceived by the offeree and not from the time the offer is dated 
or mailed. Caldwell V. Cline, 156 S.E. 55 (1930). This is 
based upon the rule that an offer takes effect only when it 
is communicated to the offeree. Kleinhaus v. Jones, supra. 
Of particular importance to Government contracts is the re- 
sult that if acceptance is not effected within the time 
specified, the Government has no power to award a contract 
without the acquiescence of the bidder. 46 Comp. Gen. 371 
(1966). While award may be made under such'circumstances, 
the Government faces the peril of losing the benefits of com- 
petition by failing to accept in a timely manner. 

Mode of acceptance 

"Except where a particular mode of acceptance is 
prescribed by the offer *** an acceptance need not be 
express or formal, but may be shown by words, conduct, 
or acquiescence indicating agreement to the proposal or 
offer." 17 Corpus Juris Secundum, Contracts S 41. 

Normally, the manner for acceptance of offers by Govern- 
ment contracting officers is specified by the invitation for 
bids or request for proposals. However, actions by agents of 
the Government have been held sufficient to imply acceptance 
of an offer not formally accepted. Thomson V. United States, 
174 Ct. C1. 780 (1966). Also of importance in public 
contracting where acceptance is unually made by mailing 
notice of award or the formal contract documents, is the rule 
that acceptance where authorized or contemplated by parties 
to be made by mail takes effect at the time the letter con- 
tainina the acceptance is mailed not when it is received - - 
by the offeror. William H. Tayloe v. The Merchants' Fire 
Insurance Company of Baltimore, 50 U.S. 390 (1850). Further- 
more, it is immaterial on the question of effective acceptance 
that a mailed acceptance never-reaches its destination as the 
contract being complete at the point in time when the letter 
is mailed. Barnebey v. Barron C. Collier, Inc., 65 F.2d 
864 (1933); 45 Comp. Gen. 700 (1966). 

Languaqe of Acceptance 

tract when acceptance is not absolute and unqualified. 
Courts are hesitant to RinterpretR parties into a con- 

Phoenix Iron & Steel Co. V. Wilkoff Co., 253-F. 165 (1918). 
I 
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The r a t i o n a l e  f o r  t h i s  re luctance is expressed c l e a r l y  i n  
United S t a t e s  v. Braunstein, 75 F. Supp. 137 (1947), a t  page 
139: 

"It is  t rue t h a t  t h e r e  is much room f o r  i n t e rp re -  
t a t i o n  once t h e  p a r t i e s  a r e  i n s i d e  t h e  framework of a 
c o n t r a c t ,  b u t  it seems t h a t  t h e r e  is less i n  the field 
of o f f e r  and acceptance. Greater prec is ion  of expression 
may be required,  and less he lp  from t h e  cour t  q i v e n ,  
when t h e  p a r t i e s  a r e  merely a t  t h e  threshold of a con- 
t r a c t . "  (Underscoring suppl ied . )  

However, when t h e  acceptance i s  p o s i t i v e ,  unambiguous, 
and does not  change, add t o ,  or q u a l i f y  t h e  terms of t h e  
o f f e r ,  a b i n d i n g  c o n t r a c t  is crea ted  d e s p i t e  any obscpr i ty  
i n  t h e  terms of acceptance. 35 Comp. Gen. 272  (1955) .  

One outgrowth of t h e  r u l e  which s t a t e s  t h a t  an accep- 
tance m u s t  be i d e n t i c a l  w i t h  t h e  terms of t h e  o f f e r  i s  t h a t  
a condi t iona l  or  q u a l i f i e d  acceptance c o n s t i t u t e s  a counter- 
o f f e r ,  which  r e j e c t s  t h e  o r i g i n a l  o f f e r .  I f  under t h e s e  

s a t i s f y i n g  t h e  acceptance p r i n c i p l e s ,  then a con t r ac t  i s  
, circumstances t h e  o r i g i n a l  o f f e r o r  responds i n  a manner 

. formed on t h e  b a s i s  of t h e  counterof fer .  

= -2 Acceptance Subject  t o  Approval of Third Par ty  

A no t  uncommon problem, e s p e c i a l l y  i n  Government con- 
t r a c t s ,  is t h e  one presented i n  those s i t u a t i o n s  where an 
acceptance is  conditioned upon t h e  consent of a t h i r d  pa r ty  
or h i g h e r  au tho r i ty .  Where an agreement is  made sub jec t  t o  
t h e  consent of a t h i r d  p a r t y ,  i t  m u s t  be looked on a s  a con- 
d i t i o n a l  agreement which is  dependent upon s u c h  consent being 
given; p r i o r  t o  such consent t h e  agreement m u s t  be taken not  
t o  have become effective.  1 7  Corpus J u r i s  Secundum, Contracts  
§ 4 3 .  Although an acceptance c a l l i n g  f o r  t h e  approval of a 
t h i r d  p a r t y  m u s t  be approved by t h a t  t h i r d  pa r ty  before t h e  
con t r ac t  i s  v a l i d ,  it has a l s o  been held t h a t ,  u n l e s s  other-  
wise s p e c i f i c a l l y  provided i n  t h e  acceptance, such approval 
need no t  be i n  wr i t ing  and may be implied, i n d i r e c t  and in -  
formal. Purce l l  Envelope Co. v. U n i t e d  S t a t e s ,  51 C t .  C1. 
211 ( 1 9 1 6 ) .  

Formal con t r ac t  execution 

I t  is w e l l  e s tab l i shed  t h a t ,  gene ra l ly ,  t h e  acceptance 
of a c o n t r a c t o r ' s  o f f e r  by an authorized agent  of the  Govern- 
ment  r e su l t s  i n  t h e  formation of a v a l i d  and binding con t r ac t  

I 
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between the parties, even though the parties contemplate or 
the statutes require, that a formal written contract is to be 
-thereafter executed by the parties, and irrespective of whether 
such formal contract is thereafter executed. Garfielde V. 
United States, 93 U.S. 242 (1876); United States v. Purcell 
Envelope Co., 249 U.S. 313 (1919); United States v. New York 
and Porto Rico Steamship Co., 239 U . S .  8 8  (1915); 23 Comp. 
Gen. 596 (1944). Acceptance of the contractor's offer must 
be clear and unconditional, however, and it must a l s o  appear 
that both paries intend to make a binding agreement at the 
time of the acceptance. 

SECTION IV--Consideration 

Inasmuch as gratuitous promises generally are not en- 
forceable, the existence of a valuable consideration on the 
part of both the offeror and offeree is an essential element 
of a contract. Where there is lack of consideration and 
mutuality, there is no contract. The requirement of consid- 
eration is equally applicable to supplemental agreements or 
contract amendments. The general rule is that in the absence 
of a statute specifically so providing no agent or officer of 
Government has the power to give away or surrender a vested 
contractual right of the Government. 22 Comp. Gen. 260 
(1942); cf., 41 id. 134 (1961). 
Existence of consideration 

Normally Government contracts entail numerous promises 
and obligations by each party. However, consideration to sup-  
port the agreement may also be furnished by the waiver or 
forbearance to exercise a legal right. 41 Comp. Gen. 730 
(1962). In this regard, the parties to a Government contract 
may by mutual agreement release each other from executory- 
obligations. Savage Arms Co. v. United States, 266 U.S.  217 
(1924). 

Usually a Govenment contract is not divisible into ex- 
changes of individual promises. Therefore, the whole bene- 
fit or obligation of one party is the consideration for the 
benefit or obligation of the other party. Moreover, a single 
obligation or benefit can be consideration for more than one 
promise. Pennsylvania Exchange Bank v. United States, 145 
Ct. C1. 216 (1959). However, separate consideration is 
required when the promises or agreements are severable. 
47 Comp. Gen. 170 (1967). 
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Adequacy of c o n s i d e r a t i o n  

G e n e r a l l y ,  t h e  adequacy of  t h e  c o n s i d e r a t i o n  w i l l  n o t  b e  
q u e s t i o n e d ,  p r o v i d e d  it e x i s t s  and  t h e  c o n t r a c t  is n o t  a 
g r o s s l y  u n c o n s c i o n a b l e  agreement .  Hume v. U n i t e d  States ,  
132 U . S .  406 (1889). 47 Comp. Gen. 170 (1967). 

The r e q u i r e m e n t  of c o n s i d e r a t i o n  does n o t  a p p l y  t o  ex- 
t r a o r d i n a r y  r e l i e f  g r a n t e d  u n d e r  P u b l i c  Law 85-804, 50 U . S . C .  
1431. The Comptroller G e n e r a l  a l s o  h a s  r u l e d  t h a t  new con- 
s i d e r a t i o n  is u n n e c e s s a r y  t o  renew a d e b t  b a r r e d  by t h e  
s t a t u t e  of l i m i t a t i o n s .  B-162293, September 29, 1967. 

SECTION V--Mistakes 

" O r d i n a r i l y  a u n i l a t e r a l  m i s t a k e  a f f o r d s  no ground 
for  a v o i d i n g  a c o n t r a c t ,  a l t h o u g h  i t  may d o  so  where  it 
r e s u l t s  i n  a comple t e  d i f f e r e n c e  i n  s u b j e c t  matter s o  a s  
t o  p r e c l u d e  ' e x i s t e n c e  o f  c o n s i d e r a t i o n ,  or where  it is  
c a u s e d  by, or known to, t h e  o t h e r  p a r t y . "  17 Corpus 
J u r i s  Secundum, C o n t r a c t s  fi 143. 

The m i s t a k e  must  be one  of e x i s t i n g  f a c t ,  n o t  law. 
Where t h e ' m i s t a k e  is  mutua l ,  a v a l i d  c o n t r a c t  d o e s  n o t  re- 
s u l t ,  and t h e  b i d d e r  w i l l  be allowed t o  wi thdraw or correct 
h i s  bid or t h e  e x i s t i n g  agreement  w i l l  be re formed t o  r e f l e c t  
t h e  t r u e  i n t e n t  of  t h e  pa r t i e s .  I n  t h e  c o n t e x t  of Government 
c o n t r a c t s ,  t h e  m i s t a k e  is t h a t  of t h e  b i d d e r  and is  t y p i c a l l y  
d i s c o v e r e d  a f t e r  b id  open ing  when t h e  b i d  no  l o n g e r  may be 
changed or wi thdrawn a t  w i l l .  W h i l e  t h e  m i s t a k e  rules a p p l y  
e q u a l l y  t o  n e g o t i a t e d  and a d v e r t i s e d  p rocuremen t s ,  p r i m a r y  
c o n c e r n  is w i t h  t h e  l a t t e r  d u e  t o  t h e  g r e a t e r  f l e x i b i l i t y  i n  
n e g o t i a t i o n  which permits chang ing  o f  o f f e r s  t o  correct 
errors. 

- _  

Mistakes d i s c o v e r e d  b e f o r e  award 

" I t  is s e t t l e d  l a w  t h a t  a b i d d e r  under  a n  a d v e r t i s e d  
Federal  i n v i t a t i o n  for b i d s  may n o t  modify o r  w i t h d r a w  
i t s  b i d  a f t e r  b i d s  have  been opened. R e f i n i n g  Associ- 
ates,  Inc .  v. Un i t ed  States ,  109 F. Supp. 259, 124 C t .  
C1. 115. I t  has  been h e l d ,  however, t h a t  w h e r e  t h e  
p u b l i c  body, as  h e r e ,  is on n o t i c e  of error i n  a b id  
which h a s  been  s u b m i t t e d ,  a c c e p t a n c e  of  t h a t  e r r o n e o u s  
b i d  w i l l  n o t  r e s u l t  i n  t h e  f o r m a t i o n  of a n  e n f o r c e a b l e  
c o n t r a c t .  M o f f e t t ,  Hodgkins & C l a r k e  Co. V. R o c h e s t e r ,  
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1 7 8  U . S .  373. For t h i s  r e a s o n ,  it h a s  been  a long-  
s t a n d i n g  practice i n  F e d e r a l  p rocuremen t  t o  permit w i t h -  
d r a w a l  of a b i d  upon c o n v i n c i n g  p r o o f  of error t h e r e i n .  
And i n  appropriate cases, where  t h e r e  is clear  and  con- 
v i n c i n g  e v i d e n c e  of t h e  i n t e n d e d  correct b i d ,  and where  
t h a t  i n t e n d e d  b i d  i s  still  t h e  lowest b i d ,  w e  have  sanc -  
t i o n e d  a c c e p t a n c e  of t h e  c o r r e c t e d  b id ."  42 Comp. Gen. 
723, 724 (1963) .  

Al though o r i g i n a l l y  t h e  C o m p t r o l l e r  G e n e r a l  s o u g h t  t o  
exercise a l o n e  t h e  a u t h o r i t y  t o  permit w i t h d r a w a l  or cor- 
r e c t i o n  of  b i d s ,  11 Comp. Gen. 6 5  ( 1 9 3 1 ) ,  t h i s  a u t h o r i t y  
h a s  s i n c e  been  e x e r c i s e d  j o i n t l y  w i t h  t h e  p rocuremen t  agen- 
cies. 38 Comp. Gen. 177 (1958). 

When a m i s t a k e  h a s  been  a l l e g e d  pr ior  t o  award,  t h e  b i d  
may be wi thdrawn i f  t h e  b i d d e r  presents  e v i d e n c e  t o  r e a s o n -  
a b l y  support t h e  a l l e g a t i o n  of error. However, f o r  correc- 
t i o n  o f  a b i d  a h i g h e r  bu rden  o f  p r o o f  is p l a c e d  upon t h e  b id-  
d e r  and t h e  m i s t a k e  m u s t  n o t  r e l a t e  t o  t h e  r e s p o n s i v e n e s s  of 
t h e  b i d .  38 Comp. Gen. 819 ( 1 9 5 9 ) .  See a l so  s e c t i o n  V,  chap- 
t e r  3 ,  Formal A d v e r t i s i n g .  A b i d  w i l l  be corrected o n l y  i f  
clear and c o n v i n c i n g  e v i d e n c e  is p r e s e n t e d  (1) t h a t  a m i s t a k e  
was made, ( 2 )  as t o  t h e  n a t u r e  of t h e  mistake, ( 3 )  how it w a s  
made, and  ( 4 )  w h a t  t h e  b i d  would have  been except f o r  t h e  m i s -  
take. F u r t h e r ,  i f  b id  c o r r e c t i o n  w i l l  d i s p l a c e  a lower bid- 
der, t h i s  e v i d e n c e  must be found i n  t h e  i n v i t a t i o n  and b i d  
documents ,  n o t  by t h e  a i d  of e x t r i n s i c  e v i d e n c e  s u p p l i e d  by 
t h e  b i d d e r .  37 Comp. Gen. 210 ( 1 9 5 7 ) ;  4 1  i d .  469 ( 1 9 6 2 ) ;  
42 i d .  257 ( 1 9 6 2 ) .  However, t h e  we igh t  t o T e  g i v e n  e v i d e n c e  
s u b z t t e d  i n  support  o f  a r e q u e s t e d  c o r r e c t i o n  o f  a b i d  is  
p r i m a r i l y  a q u e s t i o n  o f  f ac t  for r e s o l u t i o n  by t h e  agency  
g r a n t i n g  c o r r e c t i o n .  4 1  Comp. Gen. 160 ( 1 9 6 1 ) .  The Comp- 
t ro l le r  G e n e r a l  w i l l  n o t  q u e s t i o n  a n  a g e n c y ' s  d e n i a l  of 
correction o f  a n  a l l e g e d  b i d  m i s t a k e  u n l e s s  t h e  a g e n c y ' s  
a c t i o n  is w i t h o u t  a r e a s o n a b l e  basis. 54 Comp. Gen. 340 
( 1 9 7 4 ) .  

Mistakes d i s c o v e r e d  a f t e r  award 

G e n e r a l l y ,  t h e  c o n t r a c t  as awarded r e p r e s e n t s  t h e  f i n -  
a l  u n d e r s t a n d i n g  of t h e  par t ies  and d e t e r m i n e s  a l l  r i g h t s  
and  l i a b i l i t i e s  t h e r e u n d e r .  The r i g h t  o f  t h e  Government t o  
r e c e i v e  pe r fo rmance  i n  s t r i c t  a c c o r d a n c e  w i t h  t h e  c o n t r a c t  
t e r m s  -may' n o t  be ,waived i n  t h e  absence  of adequate cons id -  
e r a t i o n  e v e n  though equi t ies ,  s u c h  a s  m i s t a k e ,  e x i s t  i n  
favor of t h e  c o n t r a c t o r .  However, where  a m i s t a k e  is so 
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a p p a r e n t  t h a t  t h e  c o n t r a c t i n g  officer m u s t  be presumed t o  
have  had knowledge of i t ,  or where  it c a n  be shown t h a t  i n  
f a c t  h e  d i d  have knowledge of it, t h e  Government t h r o u g h  its 
a g e n t s  c a n n o t  t a k e  a d v a n t a g e  of t h e  c o n t r a c t o r  by h o l d i n g  it 
to a c o n t r a c t  which it had no i n t e n t i o n  of making. 37 i d .  
685 (1958);  4 5  Comp. Gen. 305 (19651. The mistake m u s t T e  a 
p a t e n t  error as t h e  c o n t r a c t i n g  o f f i c e r  d o e s  n o t  have  a d u t y  
t o  a s s u r e  h i m s e l f  t h a t  a low b id ,  r e g u l a r  on i t s  f a c e ,  was 
computed c o r r e c t l y  w i t h  due  r e g a r d  t o  economic c o n d i t i o n s ,  
past procuremen t s ,  o r  o t h e r  matters p u r e l y  i n c i d e n t a l  t o  
t h e  w r i t t e n  b id .  39 Comp. Gen. 405  (1959). Additionally, 
t h e  c o n t r a c t o r  may waive h i s  r i g h t  t o  r e l i e f  by v e r i f y i n g  
t h e  b i d  pr ior  t o  award, e x e c u t i n g  t h e  c o n t r a c t  w i t h  
knowledge of t h e  m i s t a k e ,  or by f u l l y  pe r fo rming '  t h e  c o n t r a c t  
b e f o r e  s e e k i n g  r e l i e f .  

SECTION V I - - D i s p u t e s  Concern ing  The Award o f  Government 
Con t rac ts  

' B i d  p ro tes t s  a t  GAO 
. -  S i n c e  1 9 2 5  t h e  G e n e r a l  Account ing  O f f i c e  (GAO) h a s  
-:. e n t e r t a i n e d ;  on. t h e .  basis  of its au thor i ty  t o  s e t t l e  a l l  

.r.. a c c o u n t s  in'-wh'ich t h e  U n i t e d  S t a t e s  is conce rned  (31 U.S.C. 
' - y = . L - " -  -..>:: . .  71 1 and -to .mqke: s e t t l e m e n t s  of t h e  . a c c o u n t s  of a c c o u n t a b l e  
. .  . -  ': .>-- o f f i c e r s  .of t&e Government: (31  U:S.C. 7 4 ) ,  b i d  protests  which 

. i a l l e g e . v i o l a t i o n  of t h e  s t a tu to ry  and r e g u l a t o r y  p r o v i s i o n s  
which gove rn  t h e  f o r m a t i o n  o f  Government c o n t r a c t s .  U n t i l  
t h e  l a s t  few y e a r s ,  GAO o f f e r e d  a v i r t u a l l y  e x c l u s i v e  forum 
f o r  t h e  c o n s i d e r a t i o n  of such  protests: GAO still r e c e i v e s  
a b o u t  1 ,400  s u c h  protests  a y e a r ,  a b o u t  h a l f  of which  proceed 
to  d e c i s i o n  o n  t h e  merits. 

. .  . - .  

I n  r e c o g n i t i o n  of t h e  need for  e x p e d i t i o u s  and o r d e r l y  
h a n d l i n g  o f  b i d  protests as w e l l  as t h e  need f o r  e q u a l  t r ea t -  
ment of a l l  par t ies ,  GAO i s s u e d  interim b i d  protest  procedures 
and s t a n d a r d s  i n  1971 and  on  t h e  basis of e x p e r i e n c e  w i t h  
t h e s e  p r o c e d u r e s ,  r e v i s e d  and f i n a l i z e d  them i n  1975. See 4 0  
F.R.  17979 ( A p r i l  24,  1975) .  These  p r o c e d u r e s  are i n t e n d e d  
t o  p r o v i d e  a comprehens ive  r e g u l a t o r y  scheme f o r  p r o c e s s i n g  
b i d  protests. 

Compla in t s  c o n c e r n i n g  t h e  award o f  c o n t r a c t s  are also 
c o n s i d e r e d  by GAO when t h e  c o n t r a c t s ,  a l t h o u g h  n o t  l e g a l l y  
t h o s e  of- t h e  F e d e r a l  Government, are awarded by non-Federa l  
e n t i t i e s  w i t h  t h e  s u b s t a n t i a l  s u p p o r t  of Federal g r a n t  f u n d s .  
I n  s u c h  cases, t h e  b i d  protest p r o c e d u r e s  r e l a t i n g  t o  d i r e c t  

I 
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Federal procurement are inapplicable. Separate detailed pro- 
cedures will be developed and published, but the general proc- 
ess for the consideration of such complaints was set out in 
a formal notice by GAO in 4 0  F . R .  42406 (September 12, 1975). 
The purpose of these reviews is to foster compliance with the 
terms of the grant agreement, with agency regulations, and 
with applicable statutory requirements. 

Suit 

For many years it was generally considered that prospec- 
tive contractors had no standing to sue the Government since 
the procurement laws and regulations were for the benefit of 
the Government and not for the benefit of private parties 
seeking contracts. The case generally cited for this rule 
was Perkins v. Lukens Steel Co., 310 U . S .  113 (1939). 

In 1 9 7 0 ,  the decision of the U.S. Court of Appeals for 
the District of Colbmbia in Scanwell Laboratories, Inc. v. 
Shaffer, 424  F.2d 859 (19701, granted a bidder standing to 
sue the Government on the basis that the enactment of the 
Administrative Procedure Act (specifically section 10) 
subsequent to the Perkins decision constituted legislative 
reversal of that decision. The Scanwell holding is now 

& Armstronq, Inc. v. United States, 514 F.2d 402 (1975), and 
cases cited therein; Airco, Inc. v. Energy Research and Devel- 
opment Administration, 528 F.2d 1294  (1975); 

. adopted in the majority of Federal circuits. See Armstrong 

In the case of Merriam V. Kunzig, 476 F.2d 1233 (1973), 
the Third Circuit set out the frequently-cited t e s t s  t o  be m e t  
in order to establish standing: (1) the plaintiff must have 
suffered sufficient injury in fact to satisfy the "case or 
controversy" requirement of the Constitution; and (2) he must 
fall within the zone of interest protected by the statute 
or regulation upon which he relies. .?. 

The Scanwell case held that a bidder was not required 
first to present his case to GAO before being entitled to 
seek judicial review of the questioned procurement action; 
the court merely stated that GAO review might constitute a 
useful alternative Procedure under certain circumstances. 
In Wheelabrator Corporation v. Chafee, 455 F.2d 1306 (19711, 
the D,C. Circuit Court of Appeals discussed at s o m e  l e n g t h  
the-relationship between the judicial remedy and the 
protest procedure available at GAO and suggested that a 
court's use of a preliminary injunction pending a GAO 
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decision on a protest would be a "felicitous blending of 
remedies and mutual reinforcement of forums." The Court, in 
t h e  companion case of M. Steinthal & Co. v. Seamans, 455-F.2d 
1289 .(1971), criticized the District Court for failure to 
consider the opinions of GAO prior to its disposition of the 
case; in the view of the Court .of Appeals, the GAO decision 
would have provided the District Court with valuable guidance. 
In the Merriam case, there was even a suggestion that it 
might ultimately be found appropriate to require plaintiffs 
to exhaust first their remedy at GAO before being accorded a 
judicial review of the merits. However, the general trend is 
to hold the administrative remedy either inadequate or al- 
ready exhausted for purposes of a court's consideration of 
t h e  matter. 

Finally, as the Airco case illustrates, courts have of- 
ten relied heavily on the body of interpretive precedent de- 
veloped over the years by GAO to dispose of procurement issues 
presented for judicial decision. Indeed, a trend has devel- 
oped in which bidders frequently "freeze" the status quo to 
secure an advisory opinion from GAO at the behest of the 
court. For example, GAO issued its opinion 5 2  Comp. Gen. 161 
(1972), in connection with the judicial proceedings involved 
in Serv-Air, Incorporated v. Seamans, 473 F.2d 158 (1972); 
-in the Merriam case, the District Court stayed proceedings 
in order to receive the GAO opinion on Merriam's protest. 
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SECTION I--Introduction 

Federal Government procurements are accomplished by 
either of two methods: by formal advertisement or by nego- 
tiation. Formal advertised bidding consists of four distinct 
steps: the issuance of an invitation for bids which contains 
specifications describing the actual minimum needs of the 
Government; the submission of sealed bids; a public opening 
of the sealed bids at a specified time and place; the award 
of a contract to the lowest responsible bidder whose bid con- 
forms in all material respects to the requirements of the 
invitation for bids. 

Negotiation, on the other hand, does not in-volve a 
rigid set of formalized procedural steps and may be defined 
to include all'methods of procurement other than formal ad- 
vertising. However, care should be taken not to equate com- 
petition with formal advertising, since negotiation is required 
to be competitive to the extent practical. The process of 
negotiation usually entails a series of proposals and counter- 
proposals in contrast to the "one shot" procedure which char- 
acterizes formal advertisement. 

The underlying reasons prompting the adoption of formal 
advertising for bids as the preferred procedure in Federal 
procurement have been stated numerous times by the courts and 

. - - the Comptroller General. In defining the purposes of the 
- -  advertising requirements the Comptroller General said: 

"The clear purpose of the law [3709 R . S . ]  in this 
regard is to restrict'the uses of appropriatians to the 
acquiring of actual Government needs; to secure such 
needs at the lowest cost; and to guard against injus- 
tice, favoritism, collusion, graft, etc., in the trans- 
acting of the public business." 13 Comp. Gen. 2 8 4  
(1934), at 286. 

See also United States v. Brookridqe Farm, 111 F.2d 461 
(1940). 

Although formal advertising is the traditional mode of 
procurement by the Government, many exceptions to advertising 
have been provided by statutes which permit negotiation in 
specified instances. Moreover, however desirable advertised 
competitive bidding may be a s  a procedure in securing advan- 
tageous'contracts f o r  the Government, procurement by negotia- 
tion has a-ssumed an increasingly larger role in recent years. 
By far the greater portion of procurement expenditures is 
now effected under negotiated contracts. 
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History of advertising 

Prior to World War I1 nearly all procurement contracts 
made by the executive departments of the Government were re- 
quired to be made in conformity with the advertising 
provisions of R.S. 3709. However, R . S .  3709 itself contained 
enumerated exemptions upon which much of the present day nego- 
tiation authority is based: in addition, many exceptions to 
the advertising requirements were provided by subsequent leg- 
islation. On December 18, 1941, the First War Powers Act, 
1941, 55 Stat. 8 3 8 ,  was enacted as temporary emergency legis- 
lation empowering the President to authorize entering into 
cofitracts without regard to the provisions of law relating to 
the making, performance, amendment, or modification of 
contracts whenever he deemed such action would facilitate 
the prosecution of the war. This authority has since in 
effect been enacted into permanent law by P.L. 85-804, 50  
U.S.C. 1431-1436. 

Upon the termination of World War 11, studies were ini- 
tiated for the purpose of developing comprehensive procure- 
ment procedures for the military departments. After exten- 
sive Congressional hearings, the Armed Services Procurement 
Act of 1947 was passed. The Act now has been codified into 
sections 2301-2314 of title 10, United States Code. Many 
important procurement provisions are contained in the 13 

as originally passed. 
tracts is concerned, perhaps the most significant and far 
reaching of these provisions are those found in 10 U.S.C. 
2304.  That section, after setting forth the requirement of 
formal advertising as the normal procurement procedure, lists 
seventeen situations where procurement by negotiation is per- 
mitted. See chapter 4 for specific discussion. 

. -  sections of the Armed Services Procurement Act of 1947 
Insofar as the award of defense con- 

Specific procedures for complying with advertising re- 
quirements are provided by section 2305(a), (b) and (c) of 
title 10 of the Code: 

"(a) Whenever formal advertising is required under 
section 2304 of this title, the advertisement shall be 
made a sufficient time before the purchase or contract. 
The specifications and invitations for bids shall per- 
mit such free and full competition as is consistent with 
the procurement of the property and services needed by 
the agency concerned***. 
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"(b) The specifications in invitations for bids must 
contain the necessary language and attachments, and must 
be sufficiently descriptive in language and attachments, 
to permit full and free competition. If the specifica- 
-tions in an invitation for bids do not carry the neces- 
sary descriptive language and attachments, or if those 
attachments are not accessible to all competent and 
reliable bidders, the invitation is invalid and no 
award may be made. 

"(c) Bids shall be opened publicly at the time 
and place.stated in the advertisement. Awards shall 
be made with reasonable promptness by giving written 
notice to the responsible bidder whose bid conforms to 
the invitation and will be the most advantageous to the 
United States, price and other factors considered. How- 
ever, all bids may be rejected if the head of the agency 
determines that rejection is in the public interest." 

Many of the same underlying problems which prompted the 
enactment of the Armed Services Procurement Act continued to 
exist with respect-to procurement procedures utilized by 

s executive departments and agencies not covered by the 1947 
- -  .. . .. . -  ~ :- act. - - A s  ;a *result,-:: the  congress enacted the comprehensive 

--.- ',-<--Federal Propgrty- and Administrative Services Act of 1949, I .~ . - .  

. .  ._ - _  . 
63 Stat. 377-403.- Title I11 of the Act, 41 U.S.C. 251-260, 
dealing with procurement procedures, specifies the legal 
requirements applicable to advertising and negotiation. 
Except for a few appropriate changes, this title follows 
in structure and is substantively identical to the Armed 
Services Procurement Act. 

Important limitations on the applicability of the pro- 
curement procedures of title I11 to certain programs and 
agencies were imposed by the provisions of section 502(d) 

- of the Act ( 4 0  U.S.C. 474). Twenty enumerated programs and/ 
- or agencies have been exempted from the requirements of title 

111. Among these are: 

1. the Energy Research.and Development Administration 
the Nuclear Regulatory Commission (formerly known as 
the Atomic Energy Commission). 

2. the Central Intelligence Agency. 

3 .  any executive agency named in the Armed Services 
Procurement Act of 1947. 
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4,  

5 .  

6 .  

7. 

%. 

9. 

the Secretary of State under the Foreign Service 
Building Act of May 7, 1926, as amended. 

any executive agency with respect to any phase (in- 
cluding procurement) of any program conducted for 
purposes of resale, price support, ,grants-to farmers, 
stabilization, transfer to foreign governments, or 
foreign aid, relief or rehabilitation. However, to 
the maximum extent practicable, the agency carrying 
out one of the enumerated programs above is expected 
"consistent with the fulfillment of the purposes of 
the program and the effective and efficient conduct 
of its business," to coordinate its operations with 
the requirements of title 111. 

the Tennessee Valley Authority in certain specific 
instances. 

the disposal of airport and airway property for use 
as such property. 

the United States Postal Service. 

the United States Maritime Administration with 
respect to the construction, reconstruction, and re- 
conditioning, the acquisition, procurement, opera- 
tion, .sale, lease, etcor of any merchant vessel or 
of any shipyard, ship site, terminal, pier, dock, 
warehouse, or other installation necessary or ap- 
propiate for the carrying out of any administration 
program authorized by law, or nonadministrative 
activities incidental thereto. 

10. certain programs of the Departments of Agriculture 
and Housing and Urban Development. 

Even though the 1947 and 1949 procurement acts have, in 
fact, superseded R . S .  3709 in most areas, the latter is still 
on the statute books and it can be said that most of the legal 
decisions based on it continue to be valid and will serve as 
guidelines for interpreting the later acts. For example, 
in 37 Comp. Gen. 550 (1958), after a review of the legislative 
history of the 1947 act, it was held the phrase "other fac- 
tors considered," 10 U.S.C. 2305(c), was not intended to 
broaden the scope of existing authority or to introduce new 
factors into evaluation of bids justifying award to other 
than the low responsible bidder. 

I 
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Accordingly, despite the departures in language with 
regard to award of contracts; it appears clear that the 
Congress did not intend in enacting the 1947 and 1949 acts 
to make a drastic or radical change in tine previous law re- 
specting the legal requirements and mechanics of formal 
advertising. 

SECTION 11--Use of Advertising 

The Armed Services Procurement Act of 1947 and the 
Federal Property and Administrative Services Act of 1943 
are the two basic authorities in the overwhelming number 
of instances of procurement by the Federal Government. 
In most cases the legality of a particular procurement can 
be determined by reference to one of those acts. However, 
it must be emphasized t h a t  many independent or c o l l a t e r a l  
statutes have been passed, both prior and subsequent to those 
statutes, which contain their own provisions prescribing ad- 
vertising or negotiation procedures for use in a particular 
procurement. Moreover, appropriation acts not infrequently 
exempt expenditures for certain projects from the operation 
of the normal procurement statutes. 

Accordingly, the following general principles may be 
inapplicable in specific instances, and although a full dis- 
cussion as to when to advertise must deal with the specific 

-- exemptions in. the 1947. and 1949 acts, this discussion will 
consider only generdl exceptions deriving from R . S .  3709. 
Further, since the two major methods of procurement a r e  
mutually exclusive, the question of when advertising is 
required must, by necessity, consider when negotiation is per- 
mitted. To that extent this subject will preface the mate- 
rial in chapter 4. 

Amount not in excess of S10.000 

The first monetary exemption for small purchases appeared 
in R.S.  3709 and has gradually been increased to i ts  present 
amount. This monetary exemption consistently has been held 
not to authorize a succession of small purchase amounting, in 
the aggregate, to a larger sum than the limit merely to avoid 
compliance with the advertising requirements. 5 Comp. Gen. 
41 (1925). 

Public exigency 

This exception is one of the original exceptions (the 
other is personal services) included in the first advertising 

I 
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Clause 3 of R . S .  3709 specifies that advertising is not 
required "when only one source of supply is available and the 
Government purchasing or contracting officer shall so certi- 
fy." However, a mere conclusion or opinion of a contracting 
officer that a particular manufacturer is the sole source ca- 
pable of meeting the needs of the Government is not enough. 
Rather, his certification of such a condition should be ac- 
companied by a statement of facts from which it has been con- 
cluded that the vendor is the only source of supply. ASPR 
3-210 . 3 .  

act of March 2, 1861, 12 Stat. 214 at 220. A public exigency 
requiring the immediate delivery of articles which obviates 
the necessity of advertising has been defined as "a sudden 
and unexpected happening; an unforeseen occurrence or condi- 
tion; a perplexing contingency or complication of circumstan- 
ces; or a sudden or unexpected occasion for action." Good 
Roads Machinery Co. of New England v. United States, 19 F. 
Supp. 652 (1937). The imminent expiration of fiscal year 
funds is not a public exigency. B-160004, October 17, 1966. 

One source of supply 

With regard to patents and sole source suppliers see 
38 Comp. Gen. 276 (1958), where it was held that procure- 
ment involving patented articles are required to be made by 
.formal advertising and the use of negotiation solely on the 
basis that awards to other than valid patent holders or 
licensees would impair the patent system is improper in view 
of the specific authority in 28 U.S.C. 1498 afforded the 
Government to use patents and the remedy afforded patentees 
for patent infringements. 

Personal services 

Clause 4 of R.S. 3709 provides that advertising is not 
required "when the services are required to be performed by 
the contractor in person and are ( A )  of a technical and 
professional nature or (3) under Government supervision and 
paid for on a time basis." The exception of personal services 
from the advertising requirements of R . S .  3709 has been said 
to be "identified with and attaches to the individual--and 
goes to the character or status of the one contracting and 
means that the personal element predominates--and necessitates 
t h a t  there be selection of the person and that the contrac- 
ting be directly with and binding upon that person." 9 Comp. 
Gen. 169 (1929). 
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Administrative expenses of wholly owned 
Government corporations 

requirement on administrative,transactions only in the case 
of wholly owned Government corporations. 

.The last paragraph of R.S. 3709 imposes the advertising 

Additional work or quantity 

Ordinarily the modification of a contract is legally 
permissible and Government contracts usually contain express 
clauses for just such a purpose. However, additional work 
must be advertised if it is of a considerable magnitude, un- 
less the additional work was not in contemplation at the time 
of the origin-a1 contracting - and it is such an inseparable 
part of the work originally contracted for as to render it 
reasonably impossible of performance by other thanethe ori- 
ginal contractor. 37 Comp. Gen. 524 (1958); 39 - id. 566 
(1960). 

Contract renewals 

Generally it has been held that it is not compatible 
with the intent of R.S. 3709 to effect new contracts by re- 
newals under option provisions without obtaining competition 

. fo r  the period of renewal. 41 Comp. Gen. 682 (1962); 42 - id. 
272 (1962). 

However, since it has been held that no particular form 
of advertising is required by the statute, the General Ac- 
counting Office has in certain instances accepted proper sur- 
veys or informal solicitation as adequate compliance, 16 
Comp. Gen. 931 (1937); 33 id. 90 (1953). Attention also 
should be given to the possibility that the exercise of the 
option may be prohibited as beyond the extent and avail- 
ability of existing appropriation. See chapter 1, section 11. 

No useful purpose to be accomplished 

An early opinion of the Attorney General, 17 Op, Atty. 
Gen. 84, states that the design of R.S. 3709 in requiring 
advertisements for proposals before making purchases and con- 
tracts for supplies, is to invite competition among bidders, 
and it contemplates only those purchases and contracts where 
'competition as to the article needed is possible. In line 
with thi-s view of the statute the Comptroller General at 
various times has held that R.S. 3709 does not require ad- 
vertising where it is impracticable and can accomplish no 
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useful purpose. 1 Comp. Gen. 7 4 8  (1922); 7 id. 282 (1927); 
28 - id. 4 7 0  (1949); 36 id.-31 (1956). 
course, must be made oFan individual basis and the con- 
tracting officer's opinion if supported by a reasonable basis 
must be given great weight. 

This dzermination, of 

SECTION'III--Solicitation of Bids 

Having discussed generally when advertisement may not 
be required, we now turn to the mechanics of formal adver- 
tisement. 

Neither R.S. 3709, the Armed Services Procurement Act, 
nor the Federal Property and Administrative Services Act 
prescribes detailed procedures to be followed in advertising 
for bids. As a result the selection of a particular method 
of advertising is left to the discretion of the department 
making the procurement. 15 Op. Atty. Gen. 226; 3 Comp. Dec. 
175; 21 Op. Atty. Gens 595, However, in the exercise of this 
discretion the department's solicitation of bids must be ade- 
quate to invite full and free competition. This general rule 
for the adequacy of bid solicitation was stated in 14 Comp. 
Gen. 364 (1934) as follows: 

"The statute, section 3709, Revised Statutes, does 
not .require publication in newspapers in each case but 
contemplates such publicity as will offer probable bid- 
ders notice thereof and proper opportunity to bid. 

Hence, any method of advertising that gives all available 
competition under the circumstances of the particular 
case, generally, will be accepted by the accounting offi- 
cers as a compliance with the requirements of the 
statute." 

In accordance with the rule that the bid solicitation 
must be adequate to provide full and free competition, the 
invitations for bids and specifications must be such as to 
permit competitors to compete on a common basis. Thus, con- 
ditions or limitations which have no reasonable relation to 
,the procuring Department's actual needs and which limit the 
available sources of supply are prohibited and render the 
award of a contract made under such circumstances voidable. 
United States v. Brookridge Farm, Inc., 111 F.2d 461 (1940). 

scribed by departmental procurement regulations. Regulatory 
Current procedures for use in soliciting bids are pre- 
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provisions promulgated by the Department of Defense to sup- 
plement the Armed Services Procurement Act of 1947 are known 
as the Armed Services Procurement Regulations (hereinafter 
ASPR) and can be found in title 32, Code of Federal Regula- 
tions. Regulations promulgated by the General Services Ad- 
ministration to supplement the Federal Property and Adminis- 
trative Services Act of 1949 are known as the Federal 
Procurement Regulations and are found in title 41, Code 
of Federal Regulations. 

all purchases and contracts made by the Department of Defense, 
within or outside the United States (but see 1-109.4), for 
the procurement of supplies or services which obligate ap- 
propriated funds (including available contract authorizations) 
unless otherwise specified herein x x * . * *  

ASPR 1-102 provides that "This Regulation shall apply to 

The FPR's are applicable to all Federal agencies to the 
extent specified in the Federal Property and Administrative 
Services Act of 1349 or in other law, but are not mandatory 
on the agencies specified in 10 U.S.C. 2303 except with re- 
spect to standard Government forms and clausesf Federal Speci- 
fications and Standards, procurement of automatic data pro- 

- cessing equipment or services and except as directed by the 
President, the Congress OK other authority. The regulations 

1 States unless otherwise specified. FPR 1-1.004. See also FPR 
1-1.005 dealing with other possible exclusions from the regu- 
lations, and FPR 1-1.008 for provisions with regard to addi- 
tional procurement regulations to be issued by individual 
agencies to implement and supplement the FPR's. The National 
Aeronautics and Space Administration has promulaged regula- 
tions pursuant to authorization in the National Aeronautics 
and Space Act of 1958, which govern its procurement 
activities. These regulations, commonly referred to as 
NASAPR, closely follow ASPR. 

-. - - - -  apply to procurements made within and outside the United 

Turning now to the applicable procurement regulations 
initial dealing with advertising and solicitation methods 

mention should be made of ASPR 2-102.1. That paragraph, in 
general, provides that in accordance with the advertising 
requirements of 10 U . S . C .  2304(a) procurements shall gener- 
ally. be made by soliciting bids from all qualified sources 
of supplies or services deemed necessary by the contracting 
officer to assure full and free competition consistent with 
the proc-urement of the required supplies OK services. Cur- 
rent lists of bidders shall be maintained in accordance with 
ASPR 2--205. See also FPR 1-2.102 to the same ef fect .  

I 
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Mailing lists 

Perhaps the most effective means of soliciting bids and 
publicizing procurement needs is through direct mailing of 
solicitations or notices of procurements to prospective bid- 
ders. Mailing lists are established,for this purpose and 
are used extensively by the Government. When a bidder's 
mailing list is extremely long, a great deal of expense and 
delay can be saved by sending a brief procurement notice to 
bidders announcing in general terms that a specified pro- 
curement will take place at a certain time. Distribution of 
the formal invitation is l i m i t e d  t o  those  bidders who by 
responding have indicated an intention to bid. For detailed 
procedures see ASPR 2-205 and FPR 1-2.205. 

Commerce Business Daily 

in procurement actions is through the "Commerce Business 
Daily," which is published by the Department of Commerce and 
is distributed throughout that Department's field offices, as 
w e l l  as other Government agencies; it provides industry with 
information concerning current Government contracting and sub- 
contracting opportunities, including information as to the 
identity and location of contracting offices and prime con- 
tractors having current or potential need for certain re- 
qui-rements. This publication is especially effective to 
reach potential suppliers outside of the local area in which 
the need arose. 

Another equally.effective means of obtaining publicity 

Newspaper advertisinq 

Although a brief announcement of a proposed procurement 
may be made available to newspapers, trade journals and maga- 
zines for free publication, paid advertisements in newspapers 
generally may not be used. 4 4  U . S . C .  3702. Whenever such 

restrictions imposed by 4 4  U . S . C .  3703 must be satisfied. 
.-. use is deemea necessary to secure effective competit.ion, the 

. .  

Oral solicitation 

As noted the advertising statutes do not require bid 
solicitations to be conducted in a particular manner. It 
also has been held that they do not prohibit oral solicita- 
tions of bids and this method may be used provided that un- 
der the particular circumstances involved reasonable pub- 
licity is given and all available competition is obtained. 
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However, this method of solicitation is not favored and 
should be avoided when possible. The bids received pursuant 
to any advertisement must be in writing to comply with the 
requirement for public opening. 10 U.S.C. 2305(c): 41 U.S.C. 
2 5 3 W  

Teleqraphic solicitation 

The General Accounting Office has ruled, A-59512, Jan- 
uary. 11, 1935,. that telegraphic solicitation of bids is not 
authorized under R.S. 3709 in the absence of an unanticipated 
emergency as such method of solicitation would not provide 
sufficient time to permit maximum competition. Currently, 
ASPR 2-202.2 and FPR 1-2.202-2 provide, in substance, that 

- as a general rule telegraphic bids will not be authorized ex- 
cept when, in the judgment of the contracting officer, the 
date for bid opening will not allow bidders sufficienttime 
to prepare and submit bids on prescribed forms, or when prices 
are subject to frequent changes. Telegraphic bids should 
and will be rejected unless authorized by the invitation for 
bids. 40 Comp. Gen. 279 (1960) ; 6-161595, August 17, 1967. 

Sufficiency of advertising 

While the sufficiency of advertising depends primarily 
upon the character of the purchase or service, a review of 

- the decisions dealing with the problem reveals that in those 
cases where the advertisement is found insufficient, it is 
usually a result of either (1) the lack of adequate circular- 
ization or publicity given the notice of procurement or in- 
vitation for bids, or (2) the lack of adequate time allowed 
for submitting bids. See 45 Comp. Gen. 651 (1966); 52 Comp. 
(;en. 569 (1973). 

Normally, advertising will be insufficient where a 
procurement is intentionally restricted to either a geographic 

-- area or a group of suppliers whom the procuring agency desires 
to award the contract. However, in view of the fact that 
agencies have some discretion to determine the extent of com- 
petition which may be required consistent with their needs, 
some intentional restrictions have been held valid. See 
36 Comp. Gen. 809 (1957). B u t  where a prospective bidder 
is not solicited due to inadvertence or oversight by the 
contracting officer, the general rule is that such fail- 
ure is not sufficient reason to require rejection of all 
b i d s  or-cancellation of an award and subsequent 

- readvertisement. 34 Comp. Gen. 684 (1955). 
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Finally, while the current principal procurement stat- 
utes all provide that advertisements for contracts must be 
made a sufficient time before the award of a contract, none 
of the statutes attempt to define the term "sufficient." 
Several of the previous procurement statutes actually set 
out a specified period of time for advertising prior to con- 
tract award. 10 Stat. 93; 5 Stat. 526. A l s o  ASPR 2-202.1 
and FPR 1-2.202-1 set forth guidelines as to sufficiency of 
bidding time. See also ASPR 1-1003.2 on time for publica- 
tion of the synopsis of a proposed procurement. 

SECTION IV--Invitation For Bids 

Generally, in Government procurement the acceptance of 
a bid conforming to the material requirements and terms of 
the invitation for bids consummates a contract. This means 
that in formally advertised contracts the Government, as the 
offeree, dictates the'terms for contract formation. This 
departure from the normal contract formation procedures dis- 
cussed in chapter 2 with regard to offer and acceptance is 
necessitated by the statutory limits placed upon the means 
by which agents of the Government may contract. These re- 
strictions on the bargaining procedure, characteristic of 
private contracts, are fundamental to formal advertising. 

The "one shot" competitive bid procedure is designed, 
among other things, to afford all prospective bidders an equal 
opportunity to do business with the Government and in return 
secure the best possible bargain for the benefit of the pub- 
lic. To achieve these results all bidders must be afforded 
an opportunity to bid on a common basis or, more specifically, 
they must all have an opportunity to bid in the same manner, 
at the same time, on the same contract, and have their bids 
evaluated on the same predetermined basis. See United States 
V. Brookridqe Farm, 111 F.2d 461 at 463 (1940). 

the Government will contract, and invites bids for the 
supplies or services in accordance with those conditions. 
FPR 1-2.101 defines an IFB as "the complete assembly of 
related documents (whether attached or incorporated by 
reference) furnished prospective bidders for the purpose 
of bidding." Obviously the IFB can either promote or restrain 
competition among bidders. To the extent that the needs of 
the Government set forth in the specifications are described 
inadequately or too narrowly, competition is restrained. 

The invitation for b i d s  describes the terms upon which 
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Likewise, competition will be impeded if the terms for 
contracting are too burdensome or unduly strict. 

.Restrictions in the I F B  

There are many types of competition-restricting condi- 
tions that may be imposed by an I F B .  Some of the restric- 
tions are reasonably related to the accomplishment of the 
legislative purpose of the appropriation act under which the 
contract is made,.or are provided for by the general procure- 
ment authority involved, such as standardization of parts. 
Still other restrictive conditions are imposed by statutes 
for public policy reasons. A few examples of the latter are 
the Buy American Act, 41 U . S . C .  10 a-d; Walsh-Healey Act, 
41 U.S.C. 35-45; Davis-Bacon Act, 40 U.S.C. 276a; and the 
Small Business Act, 15 U . S . C .  631-647. These restrictions 
are, as a result, quite proper. Of primary concern are 
restrictions imposed upon competition through administrative 
discretion, especially the manner in which the goods or 
services being procured are described in the specifications. 

Specifications 

Tne term "specification" has been defined as "a clear 
I and accurate description of the technical requirements for a 

which it will be determined that the requirements have been 
met." FPR 1-1.305. In addition to specifications, "stan- 
dards" are a l so  utilized in defining the product to be pro- 
cured. Standards have been defined as "descriptions.which 
establish engineering or technical limitations and applica- 
tions for materials, processes, methods, designs, or  
drafting room and other engineering practices, or any related 
criteria 6eemed essential to achieve the highest practical 
degree of uniformity in materials or products, or inter- 
changeability of parts used in those products; and which may 
be used in specifications, invitations for bids, proposals, 
and contracts. " FPR 1-1.306. 

, material, product, or service, including the procedure by 

Specifications have been classified by FPR 1-1.305 into 
four distinct categories: 

"(a) Federal. A specification covering those mate- 
rials, products, or  services, used by or for potential 
use of two or more Federal agencies (at least one of 
which is a civil agency), or  new items of potential 
ieneral application, promulgated by the General Services 
Administration and mandatory f o r  use by all executive 
agencies. 
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"(b) Interim Federal. A potential Federal 
specification issued in interim form, for optional 
use by agencies. 
cations are included in this definition. 

Interim amendments to Federal Specif i- 

"(c) Military -(MIL.). A specification ,issued by 
the'Department of Defense, used solely or predominantly 
by and mandatory on military activities. 

"(dl Departmental. A specification developed and 
prepared by, and of interest primarily to a particular 
Federal civil agency, but which may be of use in pro- 
curement by other Federal agencies.'' 

A similar functional classification of Standards into four 
categories is made by the FPR's. See FPR 1-1.306. 

The FPR and ASPR contain various provisions concerning 
the required or optional use of specifications and standards. 
Thus, FPR 1-1.305-1 provides that Federal Specifications 
shall be used by all executive agencies, including the 
Defense Department, in the procurement of supplies and ser- 
vices covered by such specifications except in certain speci- 
fied situations. (Compare ASPR 1-1202.) See also the fol- 
lowing FPR, sections for the subjects specified: 1-1.305-4 
"Optional use of Interim Federal Specifications"; 1-1.305-5 

. "Use of Federal and Interim Federal Specifications in Federal 
construction contracts"; 1-1.305-6 "Military and departmental 
specifications"; and 1-1.306-1 "Mandatory use and application 
of Federal Standards." In those situations where no appli- 
cable formal specifications e x i s t  or where Government specifi- 
cations or standards are not required to be used, ASPR and 
the FPR authorize the use of purchase descriptions to des- 
cribe the product to be procured. See FPR 1-1.307-1; ASPR 
1-1206. A purchase description should set forth the 
essential physical and functional characteristics of the 
materials or services required. 

The preparation and establishment of specifications to 
reflect the needs of the Government and the determination of 
whether products offered meet those specifications are mat- 
ters primarily within the discretion of the procurement 
agency. 17 Comp. Gen. 554 (1938); 38 id. 190 (1958); 39 id. 
570 (1960); 44 id. 302 (1964). Many bm protests handledxy 
GAO concern alleged defective or restrictive specifications. 
The Judgment of the procuring agency is accepted unless there 
is clear and 'convincing evidence that the agency opinion is 
in error and that a contract awarded on the basis of such 
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specifications .would be a violation of law. 40 Comp. Gen. 
294 (1960). However, certain-definitive guidelines or rules 
as to validity of specifications have evolved from the Comp- 
troller General's opinions. 

First, the specifications must be drafted so as to re- 
flect the actual minimum needs of the Government, not what 
may be most desirable. 20 Comp. Gen. 903 (1941); 32 id. 
384 (1953). However, the fact that only one bidder rnz be 
able to supply those needs does not in and of itself make 
the specifications restrictive. 44 Comp. Gen. 27 (1964); 
45 - id. 365 (1965). 

Second, the specifications should be sufficiently 
definite and clear to permit the preparation and evalua- 
tion of bids on a common basis so as to obtain the benefit 
of full and free competition. 36 Comp. Gen. 380 (1956). 
This simply stated means that the specifications must be 
clear and unambiguous. Specifications which permit varia- 
tions of the stated requirements do not provide a common 
basis for bid evaluation unless the extent of the permissible 
.variation is quantified. 44 Comp. Gen. 529 (1965); 43 - id. 
544 (1964). 

In summary, the IFB and in turn the specifications must 
5 define clearly the actual minimum needs of Government: the 

- manner in which the Government will contract for the needs, 
and the basis upon which offers to contract will be evaluated. 
This definition must be made in the manner which will promote 
the broadest field of competition while maintaining a known 
equal footing for competition. 

Restrictive procurement 

Before leaving the topic of IFB's some discussion should 
be made of those procurements wherein the agents of the Gov- 
ernment cannot draft a set of adequate purchase specifications 
or where prebidding restrictions are involved. 

The brand name or equal specification or description is 
permissible for use where the particular features of a 
product are essential Government requirements. ASPR 
1-1206.l(a). However, when using this type of specification 
the "salient characteristics" of the brand name must be set 
forth so bidders may offer an "or equal." Otherwise the I F B  
is defective as being restrictive. 41 Comp. Gen. 76 (1961). 
Care should be taken, however, not to specify nonessential 
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features and thereby restrict competition. 43 Comp. Gen. 
761 (1964); 45 Comp. Gen. 462 (1966). On the other hand, 
listing too few salient characteristics deprives the con- 

1 tracting agency of the right to reject as nonresponsive a 
bid which meets all the charateristics listed, even though 
the agency believes the offered product will not satisfy 
it's needs. 47 Comp. Gen. 501 (1968). The "or equal" lan- 
guage may properly be omitted only if it is determined that 
only the named brand will satisfy the Government's minimum 
needs: in such a case, however, negotiation should be used 
ordinarily, instead of formal advertisement, 39 Comp. Gen. 
101 (1959); B-165555, January 24, 1969; B-166002, February 
19, 1969. 

A second restriction upon competition which may be im- 
posed by the specifications involves the use of a qualified 
products list ( Q P L ) .  Essentially, the use of a QPL limits 
consideration for contract award to bidders having their pro- 
ducts listed on the QPL or qualified for listing prior to bid 
opening. 51 Comp. Gen. 415 (1972). ASPR 1-110701(a). This 
procedure has been sanctioned by the Comptroller General where 
t e s t i n g  before award is necessary and e i t h e r  thp time re- 
quired, cost of, or equipment for testing are unusual. 36 
Comp. Gen. 809 (1957). See ASPR 1-1103. Q P L ' s  may be estab- 
lished only pursuant to standard Military or Federal Specifi- 
cations. See ASPR 1-1102. 

. 

The last generally permissible method for limiting com- 
petition by specifications is two-step formal advertising. 
This procedure was designed to permit wider use of adver- 
tising in procurements previously negotiated. ASPR 2-501. 
The first step of this procedure involves the submission of 
technical proposals by offerors for evaluation by the pro- 
curing agency. After the technical evaluation, those offerors 
determined to be qualified are solicited for price proposals 
in the customary advertised manner, with award being made 
to the low bidder under the second step. No other firms may 
bid on the second step, and each bidder may bid oniy on his 
own technical proposals previously found acceptable. 

SECTION V--Submission of Bids 

It is fundamental to the competitive concept of formal 
advertising that the bidder bears the responsibility for sub- 
mitting his bid in an acceptable manner. It is equally clear 
that to allow one bidder, after bid opening, to take some ac- 
tion materially affecting his bid so bhat it may be accepted 
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would be prejudicial to other competitors not afforded a 
similar opportunity. Therefore, to get the best initial 
price the one-shot bid procedure is used and material mod- 
ification of bids after opening is forbidden. 

submits his bid on a standard form supplied by the Govern- 
ment. In this case if his bid is unacceptable, it is often 
for failing to respond to items in the form schedule or for 
failing to sign the bid. However, if the bid otherwise demon- 
strates an intention of the bidder to be bound by the bid, 
failure to sign is minor. 48 Comp. Gen. 648 (1969). See 
also comment--on minor informalities or irregularities in 
part on Responsive Eids. 

additional material with their bids. Examples are bid Sam- 
p l e ~ ~  descriptive literature, bid bonds, requests for prog- 
ress payments, and requests for use of Government-furnished 
property. With the exception of the bid bond, the rule is 
simply that if these things are provided for in the invita- 
tion and they materially deviate from the IFB, then the bid 
submitted is conditional and may not be accepted. 36 Comp. 

. . .  ~ Gen. 415 (1956); 46 id. 1 (1966); 54 - id. 157 (1974); 46 - id. 
368 (1966); B-177889TJune 2 6 ,  1973. 

In the majority of advertised procurements, a bidder 

Bidders sometimes are required or motivated to submit 

Simi1arly;where a bid bond is required in an invitation 
for a construction contract, or a bid sample or descriptive 
literature is required by an I F B  for evaluation purposes8 the 
failure to furnish the requested item requires that the bid 
be rejected. 36 Comp. Gen. 415 (1956); 38 id. 532 (1959). 
It is essential when requiring submission orbid samples or 
descriptive data with the bids that the IFB clearly advise 
bidders of the need for, and the result of the failure to sub- 
mit, the required item. 36 Comp. Gen. 376 (1956). 

Responsive bids 

made to the responsible bidder whose bid conforms to the in- 
vitation and is ‘low. The Comptroller General has consistently 
construed that provision to require rejection of a bid as non- 
responsive whicn does not conform to a material provision of 

equal basis or have their bids evaluated on the same basis. 
41 COIR$. Gen. 721 (1962). However, a deviation, which is a 
matter of form or is immaterial and has no effect on quantity, 
quality or delivery and/or merely trivial effect on price, 

10 U.S.C. 2305(c) in essence states that award will be 

-the IFB as otherwise bidders will not be competing on an 
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may be wairred as a minor-informality or irregularity if it 
does not prejudice or affect the relative standing of bid- 
ders. ASPR 2-405; FPR 1-2.405. 

Once determined nonresponsive, a bid may not be made 
responsive after opening notwithstanding the reason for the 
failure to conform. 38 Comp. Gen. 819 (1959) 40 id. 432 
(1961). F & H Manufacturing Corporation, B-18417z May 4, 
1976. 

Responsibility of Bidders 

10 U.S.C. 2305(c) and 41 U.S.C. 253(b), provide for award 
to the-low responsible bidder. This has been long understood 
to permit award to other than the low bidder when that bid- 
der is found not capable of performing satisfactorily. 26 
Comp. Gen. 676 (1947); 42 id. 532 (1963); 42 id. 717 (1963). 
Responsibility has been deRned to cover the capacity to 
perform, the financial ability to perform, as well as the 
integrity, perseverance and tenacity of the bidder. 39 
Comp. Gen. 468 (1959). The latter three qualifications 
reflect upon the desire or intent of a bidder to perform. 
Capacity and credit may in the case of a small business 
concern be conclusively decided by the Small Business 
Administration through the issuance of a certificate of 
competency. ASPR 1-705.4(a). See also chapter 5 on 
Procurement Policies. 

It is important to distinguish responsibility from 
responsiveness. The former is not ascertained until the 
time for award, while the responsiveness of a bid is 
determined at opening and must be ascertained from the bid 
itself, not extrinsic evidence. 38 Comp. Gen. 819 (1959). 
In order properly to constitute a matter of responsiveness, 
the information must be required for evaluation of the bid 
or in other words be an essential element of the promise to 
erform as required by the specifications, not the ability 

To carry out that promise, which is responsibility. 
bidder's responsibility may change after opening prior to 
award due to many factors, but the bid must be responsive 
when opened, 

A 

Except for small business the determination of responsi- 
bility is left primarily to the*contracting officer and is 
not questioned by the Comptroller General or the courts in 
the absence of a showing of bad faith or lack of reasonable 
basis. 43 Comp. Gen. 228 (1963); O'Brien V. Carney, 6 F. 
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Supp. 7 6 1  (1934) .  T h i s  r u l e  is fo l lowed  even  though t h e  same 
c o n t r a c t o r  may be g i v e n  opposite f i n d i n g s  by d i f f e r e n t  con- 
t r a c t i n g  o f f i c e r s  f o r  separate c o n t r a c t s .  43 Comp. Gen. 
257 (1963) .  

R e c e n t l y ,  t h e  Comptroller G e n e r a l  h a s ’  de t e rmined  t h a t  h e  
w i l l  no l o n g e r  c o n s i d e r  c h a l l e n g e s  a g a i n s t  a c o n t r a c t i n g  
o f f i c e r ’ s  a f f i r m a t i v e  d e t e r m i n a t i o n  of r e s p o n s i b i l i t y ,  ex- 
cept where t h e  a c t i o n s  o f  procurement  o f f i c i a l s  are  t an tamoun t  
t o  f r a u d  or where t h e  IFB i t s e l f  sets f o r t h  o b j e c t i v e  respon- 
s i b i l i t y  c r i te r ia .  54 Comp. Gene 66 ( 1 9 7 4 ) ;  SIMCO 
Electronics, B-187152, August 318 1976,  76-2 CPD209. 

SECTION VI--Contract Award 

The p r i n c i p a l  procurement  s t a t u t e s  s t a t e  t h a t  award 
s h a l l  be made w i t h  r e a s o n a b l e  promptness  by g i v i n g  w r i t t e n  
n o t i c e  t o  t h e  r e s p o n s i b l e  b i d d e r  whose b i d  conforms t o  t h e  
i n v i t a t i o n  and w i l l  be most advantageous  t o  t h e  Un i t ed  S t a t e s ,  
price and o t h e r  f a c t o r s  cons ide red .  4 1  U.S.C. 253, 10 U.S.C. 
2305. I f  a b a s i s  o t h e r  t h a n  price is t o  be used i n  t h e  
e v a l u a t i o n ,  t h a t  b a s i s  and its effect must be s t a t e d  i n  
t h e  IFB. 36 Comp. Gen. 380 (1956) ;  47 - i d .  272 (1967) .  

- b i d d e r  a properly e x e c u t e d  award document or n o t i c e  o f  award. 
A w a r d  is made by m a i l i n g  or o t h e r w i s e  f u r n i s h i n g  t o  t h e  

a c c e p t a n c e  of t h e  b i d  or any e x t e n s i o n  of t h e  b i d  a c c e p t a n c e  
p e r i o d .  ASPR 2-407.1; FPR 1-2.407-1. However, award may 
a l so  be made i f ,  a f t e r  t h e  e x p i r a t i o n  of t h e  b i d  a c c e p t a n c e  
p e r i o d ,  t h e  b i d d e r  whose b i d  is most advantageous  t o  t h e  
Government e lects  t o  accept a n  award on t h e  b a s i s  o f  t h e  
b i d  s u b m i t t e d  and i f  no  o t h e r  b i d d e r  would be p r e j u d i c e d .  
46 Comp. Gen. 3 7 1  ( 1 9 6 6 ) ;  53 - i d .  775 (1974) .  

P r i c e  and o t h e r  factors  c o n s i d e r e d  

- T h i s  action must be t a k e n  w i t h i n  t h e  t i m e  s p e c i f i e d  for 

The p h r a s e  “ o t h e r  f a c t o r s ”  h a s  been urged  as a b a s i s  
’ f o r  t h e  c o n t r a c t i n g  o f f i c e r  t o  make award t o  o t h e r  t h a n  t h e  
low r e s p o n s i v e  r e s p o n s i b l e  b i d d e r .  The Comptroller G e n e r a l  
h a s  rejected t h a t  p r o p o s i t i o n  s t a t i n g  t h a t  t h e  p h r a s e  d i d  
n o t  broaden  t h e  scope of  t h e  a u t h o r i t y  e x i s t i n g  pr ior  t o  
enac tment  of c u r r e n t  s t a t u t e s  n o r  d i d  it i n t r o d u c e  new f a c -  
tors i n t o  t h e  e v a l u a t i o n  process. 37 Comp. Gen. 550 (1958) .  
The phase  ” o t h e r  factors” d o e s  n o t  p r o v i d e  any a u t h o r i t y  f o r  
m o d i f i c a t i o n  o f  a c o n t r a c t  once  awarded and it goes not change 
the well-settled r u l e  t h a t  t o  s e c u r e  t h e  a d v a n t a g e s  of 
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. _  

c o m p e t i t i o n  t h e  c o n t r a c t - t o  be awarded m u s t  be t h e  c o n t r a c t  
o f f e r e d  t o  a l l  bidders .  46 Comp. Gen. 275 (1966) ;  49 i d .  
584 (1970). Some of t h e  "other factors" which may be c o n s i -  
dered are f o r e s e e a b l e  i n s p e c t i o n  or t r a n s p o r t a t i o n  costs 
or s d e l a y s ,  advan tages  r e s u l t i n g  from m u l t i p l e  awards, q u a l i -  
f i e d  p r o d u c t s ,  taxes, and a p p l i c a t i o n  of t h e  Buy American 
A c t  t o  foreign-made goods. See ASPR 2-407.5. 

R e j e c t i o n  of a l l  b i d s  

"It h a s  been h e l d  c o n s i s t e n t l y  t h a t  a n  i n v i t a t i o n  
fo r  b i d s  does n o t  impart any o b l i g a t i o n  t o  a c c e p t  
any of t h e  b ids  r e c e i v e d  and a l l  b i d s  may be re- 
jected where  it is de termined  t o  be i n  t h e  Govern- 
ment ' s  i n t e r e s t  t o  do so. 37 Comp. Gen. 760, 761, 
and t h e  cases t h e r e i n  cited. The a u t h o r i t y  t o  re- 
ject a l l  b i d s  is n o t  o r d i n a r i l y  subject t o  rev iew 
by t h e  courts or o u r  O f f i c e .  See B-118013, 
March 31,. 1954; B-128422, August 30, 1956; B-131028, 
A p r i l  29, 1957; Harney v. Dunkee, 237 P.2d 561; 
31 ALR 2d 469; Champion Coated Paper Company v. 
J o i n t  Committee, 47 App. D.C. 141." (39 Comp. Gen. 
86 (1959)o) 

- T h i s  broad a u t h o r i t y  of t h e  c o n t r a c t i n g  o f f i c e r  t o  reject  
' a l l  b i d s  after b id  opening has been restricted by r e g u l a t i o n  

t o  c e r t a i n  s i t u a t i o n s .  ASPR 2-404.1; FPR 1-2.404-1. These  
l i m i t a t i o n s  on t h e  d i s c r e t i o n  of  t h e  c o n t r a c t i n g  o f f i c e r  
were imposed i n  t h e  in terest  of p r e s e r v i n g  t h e  i n t e g r i t y  of 
t h e  c o m p e t i t i v e  b i d d i n g  sys tems and a v o i d i n g  t h e  prejudice 
t o  b idders  a t  having  p r i c e s  disclosed. T h e  Comptroller 
Genera l  has s t a t e d  t h a t  IFB's shou ld  be cance led  and b i d s  
rejected on ly  f o r  cogen t  and compel l ing  r easons .  39 Comp. 
Gen. 834 (1960). A bidder  is e n t i t l e d  t o  have h i s  b i d  h o n e s t -  
l y  c o n s i d e r e d  and if it is shown t h a t  t h e  I F B  was i s s u e d  
w i t h  no i n t e n t  t o  make award, t h e  b i d d e r  may r e c o v e r  p repa ra -  
t i o n  costs of h i s  bid. The McCarty C o r p o r a t i o n  v. United 
States ,  499 F.2d 633, 204 C t .  C1. 768 (1974); Armstronq 
6 A r m s t r o n g ,  Inc .  v. United States,  356 F. Supp. 514 (1973). 
Indeed ,  t h e  Comptroller Genera l  h a s  awarded b id  p r e p a r a t i o n  
costs to  a n  u n s u c c e s s f u l  bidder  i n  a d i f f e r e n t  c o n t e x t ,  
on t h e  basis  t h a t  r e j e c t i o n  of t h e  par t icu lar  b i d  w a s  arbi-  
t r a r y  and c a p r i c i o u s .  T & H Company, B-181261, J u n e  9 ?  
1975, 75-1 CPD 345. 
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C a n c e l l a t i o n  of a c o n t r a c t  a f t e r  award 

I d e a l l y ,  t h e - C o m p t r o l l e r  Gene ra l  r e c e i v e s  and c o n s i d e r s  
b i d  protests b e f o r e  award of a c o n t r a c t .  See chapter 2 ,  
supra. However, it sometimes o c c u r s  t h a t  award h a s  been made 
b e f o r e  t h e  protest  is lodged w i t h  t h e  G e n e r a l  Account ing 
O f f i c e  or t h e  c o n t r a c t i n g  o f f i c e r .  I n  t h a t  i n s t a n c e ,  i f  
t h e  protest  is s u s t a i n e d  and t h e  Comptroller G e n e r a l  feels 
r e q u i r e d  t o  o b j e c t  t o  t h e  i l l e g a l  o b l i g a t i o n  of money, t h e  
c o n t r a c t  w i l l  be r e q u i r e d  t o  be cance led .  When such  a c t i o n  
i s  t a k e n  t h e  q u e s t i o n  arises as t o  what  r e c o v e r y  may be 
had by t h e  c o n t r a c t o r  awarded t h e  i l l e g a l  c o n t r a c t .  The 
f o l l o w i n g  r u l e s  were set o u t  i n  46 Comp. Gen. 348 (1966) :  

"There exis ts  s t r o n g  p r e c e d e n t  f o r  h o l d i n g  t h a t  
a contract w i t h i n  t h e  a u t h o r i t y  of the public body, 
which is i n v a l i d  because  it was e n t e r e d  i n t o  con- 
t r a r y  t o  t h e  s t a t u t o r y  r e q u i r e m e n t s ,  creates no  
r i g h t  t o  payment of costs i n c u r r e d  where no bene- 
f i t s  are r e c e i v e d  by t h e  p u b l i c  body p r io r  t o  
c o n t r a c t  c a n c e l l a t i o n .  40 Comp. Gen, 447; 4 3  Am. 
J u r . ,  P u b l i c  Works and C o n t r a c t s ,  s e c t i o n  88; 
V o l .  1 0 ,  M c Q u i l l i n  on Munic ipa l  C o r p o r a t i o n ,  
3 r d  Ed., s e c t i o n  29.26; P e r s t e x ,  Inc .  v. Uni ted  
States ,  1 6 2  C t .  C1.  620. 

"While a r i g h t  t o  payment on a quantum v a l e b a t  
or quantum m e r u i t  b a s i s  is  r e c o g n i z e d  by t h e  c o u r t s  
and o u r  O f f i c e ,  21 Comp. Gen. 800;  33 id .  533, s u c h  
r i g h t  i s  p r e d i c a t e d  on t h e  t h e o r y  t h a t T t  would be  
i n e q u i t a b l e  f o r  t h e  Government t o  r e t a i n  t h e  b e n e f i t  
o f  t h e  l a b o r  of  a n o t h e r  w i t h o u t  recompense. See 40 
Comp. Gen. 447 (1967)  and c o u r t  cases c i t e d  t h e r e i n . "  

As a r e s u l t  a c o n t r a c t o r  i l l e g a l l y  awarded a c o n t r a c t  
may r e c o v e r  h i s  costs o n l y  t o  t h e  e x t e n t  t h e  Government re- 
c e i v e d  a b e n e f i t  because  t h o s e  costs were i n c u r r e d .  Where 
t h e  Cour t  of C l a i m s  p u r s u a n t  t o  its s t a n d a r d s  d e t e r m i n e s  a 
c a n c e l e d  award t o  have been l e g a l l y  made t h e  c a n c e l l a t i o n  

- a c t i o n . h a s  been viewed as a t e r m i n a t i o n  for convenience  of 
t h e  Government. John  Re ine r  & Co. V. Un i t ed  States,  1 6 3  C t .  
C1. 381 (1963) ;  Brown & Son Electric Co. v. Uni ted  States,  
163 C t .  C1. 465 (19631, 

The s t a n d a r d  used by t h e  c o u r t s  and . t h e  Comptroller 
Genera l  for  d e t e r m i n i n g  whe the r  a c o n t r a c t  award may be 
c a n c e l l e d  is whether  t h e  award w a s  " p l a i n l y  or p a l p a b l y  
i l l e g a l , "  I f  t h e  c o n t r a c t o r  c o n t r i b u t e d  knowingly t o  t h e  
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defect i n  t h e  award or was o n  direct  and immediate n o t i c e  
t h a t  t h e  procedure used by t h e  agency was i n  v i o l a t i o n  of 
law or r e g u l a t i o n ,  t h e  contract  is rega rded  as a n u l l i t y .  
O t h e r w i s e ,  even  i f  a basic procurement  p r i n c i p l e  h a s  been 
ignored ,  a c a n c e l l a t i o n  will be treated as a t e r m i n a t i o n  
for convenience.  See 52 Comp. Gen. 215 (1972); P r o q r e s s i v e  
Secur i ty  Agency, Inc . ,  55 Comp. Gen. 1473 (1976). 
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SECTION I--Introduction - 

Negotiation often is defined simply as Procurement 
without formal advertisement, and is characterized by the 
issuance of a request for proposals ( R F P ) ,  similar in form 
to an IFB, in response to which proposals are received 
that may subsequently be modified or changed. The Commission 
on Government Procurement reported that, in terms of contract 
award dollars, 85 to 9 0  percent of the Federal Government's 
needs are satisfied through negotiated procurements. 

Currently, the principal authorities to negotiate con- 
tracts are listed as exceptions to the advertising require- 
ments of the Armed Services Procurement Act, 10 U.S.C. 2304, 
and the Federal Property and Administrative Services Act, 
41 U.S.C. 252. The former statute provides 17 exceptions 
to the advertising requirement, and the latter act con- 
tains essentially all but two of those exceptions. The sepa- 
rate instances where negotiation is permissible will be con- 
sidered in the following section. However at the outset, it 
should be noted that10 V . S . C .  2304(a), by its language, and 
FPR 1-3.101(a), implementing 41 U.S.C. 252, require, that 
formal advertising be used if "feasible and practicable under 
the existing conditions and circumstances," even where one of 
the exceptions may apply. See also ASPR 3-101(a). 

Variance with Formal Advertising 

Advertising, as discussed in chapter 3, involves the 
relatively inflexible process of sealed bids, public opening, 
and award to the low respoMive, responsible bidder.. Nego- 
tiation, on the other hand, usually involves, after receipt 
of proposals, the process of bargaining between the contract- 
ing officer or negotiator and suppliers or offerors to 
secure the best deal for the Government. In short, in 
negotiated procurement the Government has restored a large 
degree of the element of bargaining discussed in chapter 
2. However, the auction technique or the practice of dis- 
closing prices of competitors to obtain a price reduction 
from an offeror is prohibited. ASPR 3-805.3(c). 

Notwithstanding, Government procurement by negotiation, 
like procurement by formal advertising, requires that con- 
tracting officers observe impartiality toward all offerors. 
While negotiation procedures are more flexible than adver- 

~ tised-procedures, such flexibility demands a greater degree 
of care on the part of the contracting officer to insure that 
all competitive offerors are treated fairly. 
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Determinations and Findinqs - 

negotiation is the ascertainment that advertising is not 
feasible and'practicable. Additionally, several of the 
specific exceptions warranting negotiation require high 
level determinations to be used as the basis for negotiation. 
As amended by Public Law 87-653, September 10, 1962, 10 U.S.C. 
2310 requires written determinations and findings as a pre- 
requisite to negotiation under exceptions 2, 7, 8, 10, and 
11 - 16 of 10 U.S.C. 2304. 

As noted previously in this section, a prerequisite to 

, .. 

. . .  

These determinations and findings (hereafter referred 
to as D&F's)tmust be in writing and made by the head of the 
agency. However, the head of the agency may delegate the 
power to make all D&F's except those for exceptions 11 - 16. 
A h 0  the power to make the necessary D&F's for an expenditure 
not in excess of $100,000 under exception 11 may be delegated 
to the official responsible for the procurement. 10 U.S.C. 
2311. D&F's for negotiation under exceptions 11 - 16 must 
clearly illustrate conditions described therein warranting 
deviation from advertising. D & F ' s  for exceptions 2, 7, 8, 
10, 12, and for property or supplies under exception 11 
must clearly and convincingly establish that formal ad- 
vertising would not have been feasible and practicable. 

. D & F ' s  may be made to cover an individual contract or 
several contracts and, where required to be made by the head 
of an agency, are final by law. 10 U.S.C. 2310(a). A copy 
of each DSF together with the contract negotiated must be 
furnishea the General Accounting Office and the D & F ' s  shall 
be available within the agency for 6 years. DcF's are 
required also in negotiated civilian procurements under the 
similar exceptions to advertising. 41 U.S.C. 257; 
FPR 1-3.101(b)(2). 

The December 1 
ment Procurement cr 
*'expensive, wastefu 

972 Report of the Commission on Govern- 
iticized the requirements for D & F ' s  as 
1, and time-consuming." The Commission 

recommended that where competition is available, negotiation 
should be authorized as an acceptable and efficient alter- 
native to formal advertising, that the procurement file 
disclose the basis f o r  selection of competitive negotiation 
rather than formal advertisement, and that statutory pro- 
visions inconsistent with this simplified procedure be 
repealed. A s  of this time, however, the law remains as 
stated aDove. 
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. 
SECTION 11--Circumstances-Permitting Negotiation 

The following is a listing with commentary of the ex- 
ceptions to 10 U.S.C. 2304 which permit negotiation when 

tions to 41,U.S.C. 252 permitting negotiation of civilian 

comparable to exceptions 14 and 16 of 10 U.S.C. 2304 avail- 
able to civilian agencies. 

.advertising is not feasible or practicable. The excep- 

I procurements are similar: but there are no-authorities 

(1) National emergency 

Where it is determined that such action is neces- 
. sary in the public interest during a national emer- 

gency declared by Congress or the President. 

The national emergency declared by the President in 1950, 
and still in effect, resulted in negotiation of contracts 
under this authority. However, since the cessation of Korean 
hostilities in-1956 this authority has been severely limited 
by regulations, ASPR 3-201, et. seq., and almost all pro- 
curements are negotiated under other exceptions. 

In addition, Public Law 94-412, approved September 14, 
1976, would generally terminate on September 14, 1978, 
all powers and authorities of executive officials resulting 
from any declaration of emergency in force as of the enactment 
of the legislation. The 2-year delay would provide time to 
enact permanent law, where needed, to replace the authorities 
that are to terminate. 

(2) Public exigency 

When public exigency will not permit delay inci- 
dent to advertising. 

The D&F issued by the appropriate official must estab- 
lish that a public exigency exists and that advertisement 
would delay the procurement. An exigency exists if the in- 
terests of the Government will be seriously impaired if the 
supplies or services are not furnished by a specific date and 
if advertising will not meet the needs in time. 

(3) Purchases not in excess of $10,000 

Aggregate amount involved is not more than $10,000. 
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( 4 )  Personal or professional- services 

The purchase or contract is for  personal or profes- 
sional services. 

These services must either be of a professional nature 
or, if personal, must be performed under Government super- 
vision on a time payment basis and must be rendered by an 
individual, not a firm. This exception is not for use 
where- services may be procured under one of the other ex- 
ceptions to advertising. 

( 5 )  Services of educational institutions 

The purchase or contract is €or any service by a 
university, college, or other educational institution, 

This exception should not be used where the contract is 
fo r  less than Sl0,aOO or is to be performed outside of the 
United States. 

(6) Purchases outside of United States 

The purchase or contract is for property or ser- 
v ices  to be procured and used outside the United States 
and the territories, commonwealth, and possessions. 

ASPR 3-206.2 provides that when this exception is 
available formal advertising shall not be used. The place 
of negotiation or execution of the contract has no bearing 
on the availability of this authority. 

( 7 )  Medicines or medical supplies 

The purchase or contract is for medicine or medi- 
cal supplies. 

This exception should  not be used when except'ions ( 3 )  or 
,(6) are applicable and in any case applies only to purchase 
of supplies peculiar to the field of medicine. 

( 8 )  Property purchased for resale 

The purchase or contract is for property for au- 
thorized resale. 

This exception should not be used where procurement may 
be negotiated under exceptions ( 3 1 ,  (6),'or (9). This ex- 
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ception applies only where appropriated funds are involved. 
ASPR 3-208.2(a). Appropriated funds are not involved where 
procurements are made on behalf of foreign countries pursuant 
to section 22(a) of the Foreign Military Sales Act. See 
55 Comp. Gen. 674 (1976)- 

; ( 9 )  Perishable or nonperishable subsistence supplies 

The purchase or contract is for perishable or non- 
perishable subsistence supplies. 

This exception is not for use where contract may be 
negotiated under exception (3) or (6). 

(10) Impracticable to obtain competition 

The purchase or contract is for property or ser- 
vices for which it is impracticable to obtain competi- 
tion. 

Broad discretion to negotiate is granted by this sec- 
tion. ASPR 3-210.2 lists examples warranting negotiation 
such as sole source of supply and inability to draft speci- 
fications. However, this exception is not for use when any 
other authority other than exception (12) warrants negotia- 
tion. 

(11) Experimental, developmental, or research work 

The purchase or contract is for property or ser- 
vices that he determines to be for experimental, devel- 
opmental, or research work, or for making or furnish- 
ing property for experiment, test, development, or 
research. 

This exception covers research contracts and supplies 
incident to research work. This exception should not be 
used for contracts with educational institutions; exception 

' (5) should be utilized. This authority should not be used 
where negotiation is also authorized under exceptions 
( 3 )  or ( 6 ) .  

(12) Classified purchases 

The purchase or contract is for property or ser- 
.vices whose procurement he determines should not be 
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publicly disclosed because of their character, ingre- 
dients, or components. - 

This authority should not be used when negotiation may 
be authorized under any other exception; however, where both 
exception (4) and (12) are available, (4) will prevail. 

(13):Technical equipment,requiring standardization of parts 

The purchase or contract is for equipment that 
he determines to be technical equipment whose stan- 
dardization and the interchangeability of whose parts 
are necessary in the public interest and procurement 
by negotiation is necessary to assure that standard- 
ization and interchangeability. 

Generally, this authority should not be used for pro- 
curement of equipment for use within the continental United 
States and only for equipment for which there is a recur- 
ring requirement. 

(14) Technical equipment requiring substantial initial 
investment 

The purchase or contract is for technical or spe- 
cial property that he determines to require a substan- 
tial initial investment or an extended period of prep- 
aration for manufacture, and for which he determines 
that formal advertising would be likely to result in 
additional cost to the Government by reason of duplica- 
tion of investment or would result in duplication of 
necessary preparation which would unduly delay the pro- 
curement after the property. 

The head of the agency must find in this exception to 
advertising that either a substantial initial investment or 
extended period of preparation is required and, second, that 
formal advertising would either delay the procurement or be 

‘-more costly. This exception authorizing negotiation is not 
available for civilian procurements under 41 U . S . C .  252. 

(151 Negotiation after advertisement 

The purchase or contract is for property or ser- 
vices for which he determines that the bid prices 
received after formal advertising are unreasonable as 
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to all or part of the requirements, or were not inde- 
pendently reached in open competition, and for which 
( A )  he has notified each responsible bidder of inten- 
tion to negotiate and given him reasonable opportunity 
to negotiate; {B) the negotiated price is lower than 
the lowest rejected bid of any responsible bidder, as 
determined by the head of the agency; and (C) the ne- 
gotiated price is the lowest negotiated price offered 
by any responsible supplier. 

This authority may be used to negotiate only for certain 
items covered by an invitation where the bids f o r  those items 
are unreasonable or not independently arrived at. 

(16) National defense or industrial mobilization 

He determines that ( A )  it is in the interest of 
national defense to have a plant, mine, or other fa- 
cility, or a producer, manufacturer, or other supplier, 
available for furnishing property or services in case 
of a national emergency; or (B) the interest of indus- 
trial mobilization in case of such an emergency, or 
the interest of national defense in maintaining active 
engineering, research, and development, would other- 
wise be subserved. 

This exception like (14) is available only to defense 
agencies.for authorization to negotiate. Under this ex- 
ception and exception (11) the agency is required to 
maintain a record of the identity of any contractors, the 
nature of the contracts and the amount of the contracts ne- 
g.otiated pursuant to this authority. 

(17) Otherwise authorized by law 

Negotiation of the purchase or contract is other- 
wise authorized by law. 

This exception is simply to avoid unintended conflict 
between the two major procurement statutes and other stat- 
utes authorizing negotiation for a specific procurement. 

SECTION 111-Negotiation Procedures 

. "The term 'negotiation' generally implies a series 

a factory agreement is concluded by the parties. 10 U.S.C. 
of offers and counteroffers until a mutually satis- 
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2304(g) implements and-clarifies the definition of 
'negotiate' in 10 U . S . C .  2302(2) and it is our view that 
term 'negotiate' must be read in conjunction with 10 
U . S . C .  2304(g) to include the solicitation of proposals 
and the conduct of written or oral discussions, when 
required, as well as the making and entering into a 
contract. See page 5 of House Report No. 1638, on 
H.R. 5532, 87th Congress, which was enacted as P.L. 
87-653, adding the new subsection (9) to 10 U.S.C. 
2304(a). 

"Negotiation has been defined as 'the deliber- 
ation which takes place between the parties touching 
a proposed agreement'. Bouvier's Law Dictionary. 
It also  has been defined as 'the deliberation, dis- 
cussion, or conference upon the terms of a proposed 
agreement; the act of settling or arranging the 
terms and conditions of a bargain, sale, or other 
business transaction'. Black's Law Dictionary. 

"We have held that: 

'[It is] contend[edl also that [offeror] was permitted 
to increase his price in the course of negotiations to 

The coqtract was awarded pursuant to negotiation. The 

counteroffers until a mutually satisfactory agreement 
is concluded by parties. The fact that [the offeror- 
contractor] may have been permitted to amend his pro- 
posal in the course of negotiations would not in- 
validate the resulting contract.' 8-151013, April 16, 
1963." 48 Cornp. Gen. 449  (1968). 

- include items originally excluded from the proposal. 

_ y  term 'negotiation' implies a series of offers and 

The above definition points out the inherent flexibil- 
ity in procurement by negotiation. Since negotiation in- 
volves discussion as an important part, it is requisite to 
determine when to discuss, what to discuss, with whom to 
discuss and how to end discussions once initiated. 

- .  Prior to actually negotiating the contract the con- 
tracting officer must solicit the maximum possible sources 
of supply to assure full and free competition. Usually, 
this is done in writing by means of a request for proposals 
similar in form to the invitation for bids. A principal 
difference between the request for proposals and invitation 
for bids may be the type of contract offered to suppliers. 

I 
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Formal  a d v e r t i s i n g  employs t h e  f i x e d - p r i c e  c o n t r a c t :  
n e g o t i a t e d  c o n t r a c t s  may be any  type e x c e p t  cos t -p lus-a-  
pe rcen tage -o f -cos t .  The RFP, l i k e  t h e  IFB, s h o u l d  set 
f o r t h  a l l  s i g n i f i c a n t  matters which a f f e c t  t h e  o p p o r t u n i t y  
of s u p p l . i e r s  t o  compete on  a n  e q u a l  basis  s u c h  as d e l i v e r y  
s c h e d u l e s ,  type of c o n t r a c t ,  c l o s i n g  date ,  and  special  . 
e v a l u a t i o n  factors. ASPR 3-501. Also t h e  RFP s h o u l d  warn 
offerors t h a t  award may be made w i t h o u t  d i s c u s s i o n  of pro- 
posals and i n  m i l i t a r y  p rocuremen t s  c a u t i o n  o f f e r o r s  as 
t o  t h e  e f f e c t  o f  late proposals. 

When t o  c o n d u c t  n e g o t i a t i o n s  

Whi le  any  c o n t r a c t  awarded unde r  t h e  a u t h o r i t y  of an  
e x c e p t i o n  t o  e i ther  of t h e  two p r i n c i p a l  p rocuremen t  
s t a t u t e s  may be c l a s s i f i e d  as r e s u l t i n g  from n e g o t i a t i o n ,  
for t h e  p u r p o s e s  of t h e  f o l l o w i n g  comments n e g o t i a t i o n  shall 
mean actual  d i s c u s s i o n  of  proposals. 

A t  t h e  outset8 Government n e g o t i a t o r s  or  c o n t r a c t i n g  
o f f i c e r s  were allowed to  f u n c t i o n  i n  t h a t  c a p a c i t y  l a r g e l y  
w i t h o u t  s u b s t a n t i v e  g u i d e l i n e s .  However, w i t h  t h e  e n a c t -  
ment of P u b l i c  Law 87-653 o n  September lo, 1962, a n  a f f i r m -  
a t i v e  r e q u i r e m e n t  t o  conduc t  d i s c u s s i o n s  w i t h  o f f e r o r s  was 
e s t a b l i s h e d .  That r e q u i r e m e n t  is now found as s u b s e c t i o n  
(9) t o  10  U.S.C. .2304. Although t h i s  l a w  a p p l i e s  o n l y  t o  
m i l i t a r y  p rocuremen t ,  its s u b s t a n t i v e  p r o v i s i o n s  have  

- been  adopted by t h e  FPR for  c i v i l i a n  n e g o t i a t e d  p r o c u r e m e n t s  
as w e l l .  FPR 1-3.805-1. 

E s s e n t i a l l y ,  t h e  c o n t r a c t i n g  o f f i c e r  now is requ i r ed  
a f t e r  receipt of i n i t i a l  proposals t o  c o n d u c t  w r i t t e n  o r  
oral discussions with all responsible offerors who submit 
proposals w i t h i n  a c o m p e t i t i v e  range .  C e r t a i n  s i t u a t i o n s  
are prescribed both by law and r e g u l a t i o n  i n  which d i s c u s -  
s i o n s  a f t e r  receipt of t h e  i n i t i a l  proposals are n o t  re- 
quired.  F i r s t ,  t h e  a g g r e g a t e  amount of t h e  procurement  
does n o t  exceed  $10,000. Second,  p rocuremen t  is  f o r  s u p p l i e s  
for which prices or rates are f i x e d  by law or r e g u l a t i o n .  
T h i r d ,  t i m e  for  d e l i v e r y  w i l l  n o t  permit d i s c u s s i o n s .  F o u r t h ,  
t h e  procurement  r e p r e s e n t s  t h e  set-aside p o r t i o n  of a p a r t i a l  
set-aside fo r  small  b u s i n e s s  or labor s u r p l u s  area c o n c e r n s ,  
or small b u s i n e s s  restricted a d v e r t i s i n g .  F i f t h ,  t h e  pro- 
cu remen t  is f o r  a p r o d u c t  a n d ,  d u e  t o  e x i s t e n c e  of adequate 
c o m p e t i t i o n  or a c c u r a t e  prior cost e x p e r i e n c e ,  it c a n  be 
clearly d e m o n s t r a t e d  t h a t  a c c e p t a n c e  of a n  i n i t i a l  proposal 
would r e s u l t  i n  c f a i r  and  r e a s o n a b l e  price. 
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In a negotiated procurement for a fixed-price contract, 
the failure to conduct discussions, except under the exigency 
exception, may result in a rather incongruous situation 
since negotiation must be justified on the basis that formal 
advertising is not practicable or feasible, but the procedure 
used closely resembles advertising if award is made without 
oral or written discussions with the offerors. 

What information the contracting officer should take into 
consideration when deciding whether to conduct discussions 
sometimes presents a question. The general rule is that 
the decision to make an award on the basis of initial 
proposals is discretionary in nature. 53 Comp. Gen. 5 (1973). 
However, there are some principal guidelines in this 
area which were first set forth in 47 Comp. Gen. 279 (1967). 
After receiving s i x  proposals in response to a solicitation 
the contracting officer made award on one without discussion 
on the basis that t@e competition demonstrated that the 
price was fair and reasonable. However, prior to award one 
offeror reduced his proposal by a late modification to an 
amount 15 percent below the contract award price. The 
Comptroller General in his decision advised that while the 
late modification could not be considered as a basis for 
award, ASPR 3-506, it should have been considered by the 
contracting officer in reaching his decision as to whether 
the.initia1 proposals reflected a fair and reasonable price 
so that negotiations did not have to be conducted with all 
those within a competitive range. In short the contracting 
officer should consider all relevant facts available, not 
simply the alternative initial proposals, in determining 
reasonableness of price. Moreover, discussions must be 
conducted with all competitive offerors if any one of them is 
permitted to make a substantive modification after initial 
proposals have been submitted. 51 Comp. Gen. 479 (1972); 
53 - id. 139 (1973). 

What to negotiate 

Having briefly noted when to conduct discussions the 
next concern is the subject matter of those discussions. 
As stated, award could not be made on the basis of the late 
modification considered in 47 Comp. Gen. 279, without fur- 
ther discussions. However, after it was determined that 
discussions should be conducted with all those submitting 
proposals within a competitive range, the proposal so mod- 
ified could be considered for award the same as any proposal 
subsequently modified in the course of or as a result of 
the discussions. 48 Comp. Gen. 536, (1969). 
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There are restrictions on the information the contract- 
ing officer or negotiator may reveal to offerors in the 
course of negotiations. ASPR 3-507.2 provides that after 
receipt of initial proposals no information contained in 
any proposal or information regarding number or identity 
of offerors shall be made available. Subparagraph (b) of 
the same regulation states contracting personnel shall not 
furnish information to a potential supplier which may afford 
him an advantage over others. When it is necessary to rec- 
tify deficiencies in the RFP, an appropriate amendment 
should be furnished all offerors in a timely manner and they 
should be permitted an opportunity to make revisions in light 
of the FPR amendment. By the same token, where it becomes 
apparent that the Government's needs may be better fulfilled 
in a manner other than that specified in the RFP, all 
offerors should be appropriately advised in writing by an 
amendment, and further discussion or negotiation should 
follow. 48 Comp. Gen. 583 (1969); 49 Comp. Gen. 156 (1969). 
Where one offeror by innovation or deviation from stated 
requirements has presented a better way to meet the Govern- 
ment's needs the other offerors should be afforded an op- 
portunity to compete by revising their technical proposals. 
However, in this instance care must be taken not to dis- 
close information protected under ASPR 3-507.1. When the 
proposal contains proprietary material amounting to an 
advancement in the state of the art, negotiation may be 
limited to that offeror. 45 Comp. Gen. 749 (1966). 
Auction techniques, such as advising offerors of their 
price relationship with others, are prohibited. ASPR 3- 
805.l(b). Although an offeror may be advised that the 
Government considers his price too high, he may not be told 
how it stands in relation to other proposals. 

What to discuss usually depends upon the particular 
circumstances involved. The Government must afford all 
selected offerors "an equitable opportunity to submit such 
price, technical, or other revisions in their proposals as 
may result from the negotiations." ASPR 3-805.1(b). The 
rule that discussions must be "meaningful" is well estab- 
lished. 54 Comp. Gen. 169 (1974). As a general principle, 
negotiations should include identification of deficiencies 
or ambiguities in the offer with an opportunity for the 
offeror to respond to the points raised by the Government. 
52 Comp. Gen. 409 (1973); 52 id. 466 (1973). However, 
this.principle should not be extended to the point that 
"technical transfusion" occurs; that is, there should not 
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be a disclosure to an offeror of a competitor's innovative 
solution to a problem. 52 Comp. Gen. 870 (1973). 

Parties to negotiation 

ASPR 3-805.1(a) states that after receipt of initial 
proposals, written or oral discussions shall be conducted 
with all responsible offerors who submit proposals within a 
competitive range, price and other factors considered. 
This does not include offerors whose initial proposals are 
late. ASPR 3-506(c). This restriction is not present in 
civilian procurements since the FPR allows consideration of 
proposals or modifications made any time prior to award. 

The Comptroller General has ruled that competitive range 
for the purpose of negotiation encompasses both price and 
technical capability and merely because a proposal may be in- 
ferior, but, though not unacceptable, does not justify failure 
to negotiate with the offeror. 45 Comp. Gen. 417 (1966). 
In that decision the Comptroller General held discussions 
should be conducted unless the offeror's proposal was so 
technically inferior as to preclude the possibility of 
meaningful negotiation. See also 48 Comp. Gen. 314 (1968). 
However, the limits of what constitutes competitive range 
is a judgment matter for determination by the contracting 
agency. '47 Comp. Gen. 29 (1967). As a result the contrac- 
ting officer has wide latitude in refusing to negotiate 
by holding an offeror not responsible or his proposal not 
within the competitive range. His judgment will not be 
questioned unless there' is a clear showing of abuse of 
discretion- 49 Comp. Gen. 309 (1969). 

However, it is generally not proper for the contracting 
officer to construct the competitive range solely on the 
basis of a predetermined score without regard to the scores 
actually achieved by the respective offerors. 52 Comp. Gen. 

-- 718 (1973); 50 id. 59 (19701. Furthermore, once an offer 
is found to be within the competitive range it may not 
thereafter be excluded from further consideration unless 
(a) there has been a meaningful opportunity to submit a 
revised proposal (53 Comp. Gen. 593 ( 1 9 7 4 ) ) ,  or (b) the 
only reason for inclusion in the competitive range was 
because of a favorable interpretation given to a material 
ambiguity or omission, and it later develops as the result 
of discussions that the offer should not have been included 
in the competitive range in the first place (53 Comp. Gen. 
860 (1.974)). 

, 
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. . .  . 

Closinq negotiations; 

. ASPR provides (3-805.3(6)) that at the conclusion of 
.. . discussions a final, common cut-off date shall be established 
and all remaining participants so notified. The notification 
must include these elements: (a) discussions have been con- 
cluded; (b) offerors are being given an opportunity to sub- 
mit a written "best and final" offer; and (c) if any such 
modification is submitted it must be received by the date 
and time specified, and is subject to the "Late Proposals 
and Modifications of Proposals" provision of the solicitation. 
PPR 1-3.605-1(6) is similar to an earlier version of ASPR. 
FPR states that while negotiations with offerors may be 
conducted successively, all such offerors shall be informed 
of the specified date (and time if desired) of the closing 
of negotiations. and that revisions to proposals should be 
submitted by that date. The current ASPR version is syn- 
thesized from a large number of Comptroller General decisions 
on protests concerning the manner in which negotiations 
were concluded. See, for  example, 48 Comp. Gen. 536 (1969). 

The basis for a requirement of a common cut-off of 
negotiations with all offerors in the competitive range is 
to prevent the possibility that an offeror submitting a later 
proposal revision may have an unfair advantage over his 
competitors. 50 Comp. Gen. 1 (1970). After best and final 
offers have. been received, the Government may reopen 
negotiations (48 Comp. Gen. 536 (1969)), provided that it 
is clearly in the best interest of the Government to do so. 
8-182104, November 29, 1974i.74-2 CPD 301. Indiscriminate 
reopening of negotiations tends to undermine the effective- 
ness and integrity of the competitive procurement process. 
8-176283, February 5, 1973. Reopening is proper where 
the only two competitive offers contain unacceptable 
provisions, or where there is material change in the Govern- 
ment's needs after closing of discussions. 8-180446, 
April 29, 1974, 74-1 CPD 219; 8-183463, September 23, 1975, 
75-2 CPD.168. A second round of best and final offers 
is required where further discussions are held with 
one offeror after the cut-off date: what constitutes 
"additional discussions" depends on whether the offeror has 
been afforded a further opportunity to revise his proposal. 
5 1  Comp. Gen. 479 (1972). Discussions do not occur when 
the low offeror is asked to furnish information relating to 

i 
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responsibility, or when Government officials visit the 
offeror's plant to verify factual representations in the 
offeror's proposal. B-180268, July 29, 1974, 74-2 CPD 65; 
52 Comp. Gen. 358 (1972). But, when the Government accepts 
an offeror's proposed price increase in exchange for an 
extension of its offer, discussions have occurred and all 
competitive offerors must be given a further opportunity 
to revise their proposals, with a second common cut-off 
date. B-182979, September 12, 1975, 75-2 CPD 144. 

Evaluation of offers 

In a negotiated procurement, certain cost/technical 
tradeoffs may be made. 
sacrificed for the other is ruled by the evaluation scheme 
and the weight accorded each factor. Therefore, offerors 
must be informed of the evaluation factors and the relative 
importance to be attached to each. 51 Comp. Gen. 272 (1971); 
B-184835, February 23, 1976, 76-1 CPD 124. The Comptroller 
General has said that "Competition is hardly served if 
offerors are not given any idea of the relative values of 
technical excellence and price." 52 Comp. Gen. 161 (1972). 
Further, the factors set out in the RFP must be the factors 
actually used in the evaluation. B-173677, June 24, 1974, 
74-1 CPD 339. Precise numerical weights may be developed 
and included in the solicitation in civilian procurements, 
but ASPR prohibits the revelation of numerical weights in 
the RFP. ASPR 3-501, section D. 

The extent to which one may be 

SECTION IV--Price Negotiation 

A fundamental concept of Government procurement is that 
competition assures a fair and reasonable price. However, 
where negotiation is authorized, certain restrictions upon 
the competitive process are usually present. To compensate 
for these inherent restrictions on competition, the pro- 

contracting officers in determining whether a negotiated 
proposal is fair and reasonable. Therefore, ASPR 3-807.2(a) 
requires some form of price or cost analysis in connection 
with every negotiated procurement action. FPR 1-3.807-2(a) 
states that such analysis "should" be made in connection 
with each negotiated procurement. Under both ASPR and FPR,  
the method and degree of such analysis depends upon the 
particular circumstances. 

. curement agencies have developed guidelines for use by 
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Price analysis 

Price analysis is performed in all cases where cost 
and pricing data is not required. (See later discussion in 
this section.) Price analysis is defined in the regulations 
as the process of examining and evaluating a prospective 
price without evaluation of the separate cost elements or 
proposed profit of the prospective supplier. Price analysis 
may be performed by comparing the submitted price quotations 
'with each other, with prior quotations and contract prices 
for the same or similar items, with published competitive 
price lists or published market prices, with independent 
Government estimates, or with rough mathematical pricing 
formulas, such as dollars per pound or per horsepower. 

Cost analysis 

A cost analysis involves a more detailed review of the 
offeror's proposal and is used where the Government has less 
assurance of a fair and reasonable price. Presently, cost 
analysis is defined in ASPR 3-807.2(c) as: 

"(c) Cost Analysis. 

"(1) Cost analysis is the review and evaluation of a 
contractor's cost or pricing data (see 3-807.3) and of the 
judgmental factors applied in projecting from the data to 
the estimated costs, in order to form an opinion on the de- 
gree to which the contractor's proposed costs represent 
what performance of the contract should cost, assuming 
reasonable economy and efficiency. It includes the 
appropriate verification of cost data, the evaluation of 
specific elements of costs (see 16-2061, and the projection 
these  data to determine the effect on prices of such 
factors as: 

V i )  
"(ii) 

" (iii) 
(iv) 

"(VI 

the necessity for certain costs, 

the reasonableness of amounts estimated for the 
necessary costs, 

allowances for contingencies, 

the basis used for  allocation of overhead 
costs; and 

the appropriateness of allocations of particular 
overhead costs to the proposed contract. 
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" ( 2 )  Cost ana lys i s  s h a l l  a l s o  include appropr ia te  
v e r i f i c a t i o n  t h a t  t h e  cont rac tor  's c o s t  submissions are i n  
accordance w i t h  t h e  Sect ion XV Contract Cost P r inc ip l e s  and 
Procedures. [These p r i n c i p l e s  i n c l u d e  appl icable  s tandards 
of cost a l lowab i l i t y  promulgated by t h e  Cost Accounting 
Standards Board; t h e  s t a t u t e  c r e a t i n g  t h i s  Board designated 
t h e  Comptroller General a s  Chairman.] 

" ( 3 )  Among t h e  eva lua t ions  t h a t  should. be made where 
the necessary da t a  a r e  ava i l ab le ,  are comparisons of a con- 
t r a c t o r ' s  o r  offeror's c u r r e n t  es t imated costs w i t h :  

"( i)  a c t u a l  c o s t s  previously i n c u r r e d  by t h e  con- 
t r a c t o r  or o f f e ro r :  

"( i i)  h i s  l a s t  p r i o r  c o s t  es t imate  f o r  t h e  same or 
s i m i l a r  item o r  a s e r i e s  of p r i o r  es t imates:  

"(iii) cur ren t  cost  es t imates  from other  poss ib l e  
sources: and 

" ( i v )  p r io r  es t imates  or h i s t o r i c a l  c o s t s  of other  con- 
t r a c t o r s  manufacturing t h e  same o r  s i m i l a r  items. 

, " ( 4 )  FDrecasting f u t u r e  t r ends  in c o s t s  from h i s t o r i c a l  - 
experience is of primary importance, b u t  c a r e  must be taken 
t o  assure  t h a t  t h e  e f f e c t  of pas t  i n e f f i c i e n t  or uneconom- 
ical p r a c t i c e s  a r e  not  projected into t h e  fu tu re .  A n  ade- 
quate c o s t  a n a l y s i s  must include an evaluat ion of t r ends ,  
and t h e i r  e f f e c t  on f u t u r e  cos t s .  I n  cases  involving prs- 
duction of r ecen t ly  developed, complex equipment, even  i n  
per iods of r e l a t i v e  p r i c e  s t a b i l i t y ,  t r e n d  a n a l y s i s  of 
bas ic  labor  and ma te r i a l s  c o s t s  s h o u l d  be undertaken." 

Cost and pricing da ta  

I n  1962, as a r e su l t  of concern over excessive p r o f i t s  
of defense con t r ac to r s  and i n  order  t o  improve t h e  Govern- 
m e n t ' s  chances of obtaining f a i r , a n d  reasonable p r i c e s  i n  
negot ia ted procurements, Congress enacted P u b l i c  Law 87-653, 
commonly r e fe r r ed  t o  a s  t h e  Truth in Negotiations A c t .  The 
p r i n c i p a l  e f f e c t  of t h a t  ac t  was t o  r equ i r e  c o s t  and p r i c ing  
da ta  t o  be f u r n i s h e d  by prospect ive con t r ac to r s  p r i o r  t o  
agreement upon c o n t r a c t  p r i ces .  
2306(€} ,  t h e  a c t  r equ i r e s  con t r ac to r s  t o  f u r n i s h  "accurate ,  
complete, and current" d a t a ,  t o  c e r t i f y  t h a t  t h e  d a t a  

Now codi f ied  a t  10 U.S.C. 
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furnished met those requirements, and to agree to a contract 
provision giving the Government the right to unilaterally 
reduce the price by any amount it was increased as a re- 
sult of defective cost and pricing data. The trutn in 
negotiations law applies only to military procurements, but 
the provisions have been applied to civilian procurements by 
regulation. FPR 1-3.807, et seq. 

ASPR 3-807.3 and PPR 1-3-807-3 set forth in detail 
when the submission of cost and pricing aata is required. 
Cost and pricing data is required to be obtained for all 
negotiatied contracts expected to exceed $lOO,C100 in amount, 
and fo'r contract modifications over $100,000 to any contract, 
whether or not cost or pricing data was required initially. 
In addition to furnishing data the prime contractor is 
required to secure cost and pricing data from subcontractors 
if the price of such subcontract is expected to exceed 
$100,000. Each tier subcontractor is required to submit 
such data if its subcontract exceeds $100,000 and the next 
higher tier and the prime contractor were required to furnish 
data. 

There are three major exceptions to the requirement 
for data, First, data is not required where the price 
negotiated is based on adequate price competition. Adequate 
price competition is defined in ASPR 3-807.1(b)(1) and FPi? 
1-3.807-l(b)(l). Second, data should not be requested i f  
the negotiated price is based on established catalog or 
market prices of commercial items sold in Substantial 
quantities to general public, The guidelines for application 
of this exception are in ASPR 3-807.1(b)[2) and PPH 1-3.807- 
l(b)(2]. These two exceptions are the situations in which 
only a price analysis, not a cost analysis will normally be 
made. "ne second exception is discretionary, however, and 
a contracting officer may require cost data even where it 
is applicable. Sperry Fliqht Systems, ASBCA 17375, 74-1 
BCA 10648.  

The third exception to the requirement for cost and 
pricing data is for a negotiated price Which is based on 
prices set by law or  regulation. In addition, the head of 
t h e  procuring agency may waive the requirement for cost 
and pricing data  in exceptional cases. 

cost 
that 

. -  

Equally important is the question of what constitutes 
and pricing data. 
portion of the contractor's submission which is factual. 

Cost an6 pricing d a t a  refers to 
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It includes all facts reasonably available to the contractor 
up to the time of agreement which might reasonably be ex- 
pected to have a significant effect on the price negotiation. 
ASPR 3 - 8 0 7 . 3 ( h ) .  "In short, cost or pricing data consists 
of a l l  facts which can reasonably be expected to contribute 
to sound estimates of future costs as well as the validity 
of costs already incurred. Cost or pricing data, being 
factual, is that type of information which can be verified.oi 
ASPR 3-807.3(h). The facts upon which a prospective 
contractor bases his judgment constitute data; however , the 
judgment itself is not part of cost and pricing data. 

The Truth in Negotiations Act, particularly the cost 
and pricing data provisions, has generated much controversy 
and litigation. A substantial body of case law has now 
been accumulated in the interpretations of the act by 
boards of contract appeals and by the Court of Claims. 
Of particular importance are the aecisions relating to what 
constitutes data and those dealing with what the Government 
must prove in order to be entitled to recovery or setoff. 

Price reductions have been upheld f o r  failure to dis- 
close lower vendor quotes even though the contract price 
was not negotiated on the basis of those quotes. Cutler- 

Corporation, .ASBCA 11363, 67-2 BCA I1 6539. 

specting cost and pricing data, ruled that the contractor 
may set o f f  understatements in the contract price resulting 
from defective data against the price reduction sought by 
the Government for overstatements aue to other defective 

. .  Hammer, Inc., ASBCA 10900, 67-2 BCA I1 6432; Soartan 

'The Court of Claims, in the first judicial opinion re- 

cost and pricing data Cutler-Hammer Inc. v. United States, 
189 Ct. C1. 76 (1969). The court limited this relief 
only to the extent of the price reduction sought by the 
Government and expressly stated that an increase in the 
contract price may not be obtained for defective cost 
ana pricing data. It has been hela that neither unaccept- 
able subcontractor quotations received prior to the certi- 
fication nor subcontractor quotations received after the 
certification but prior to contract award are required to 
be d i s c l o s e d  to the Government. Paceco, Inc., ASBCA 16453, 
73-2 BCA 10119. The facts which are required to be dis- 
closed and certified must be those in the contractor's 
possession or reasonably available; if the data was not 
reasonably available to the contractor's negotiators, a 
defective pricing 'adjustment cannot be supported. - LTV 
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Electrosystems, Inc., Memcor Division, ASBCA 16602, 73-1 
BCA 9957 . The submission must specifically identify the 
contractor's cost data; merely making available contractor 
books, records and other documents does not constitute 
"submission." ASPR 3-807.3(i); FPR 1-3.607-3(h)(2); M-R-S 
Manufacturing Company v. United States, 203 Ct, C1. 551, 
492 P.2d 835 (1974). 

These brief references illustrate a few highlights of 
a complex area of Federal procurement. 

SECTION V--Types of Contracts 

Principally, the Government employs two types of con- 
tracts, fixed-price and cost-reimbursement. However, several 
variations of these two types of contracts have been devel- 
oped over the years. 

In advertised procurements some form of a firm 
fixed-price type contract is used since the specifications 
are.definite and competition is present. The Government 
may also award a fixed-price contract with economic price 
adjustment or escalation clauses in certain circumstances. 
See ASPR 2-104; FPR 1-2.104-1. In negotiated procure- 
ments, the contract type, while selected by the Government, 
is subject to negotiation and may be changed to facilitate 
price negotiation. The firm fixed-price or lump-sum contract 
type places the greatest risk of performance on the contrac- 
tor. The cost-plus-a-fixea-fee type contract, at the other 
extreme, places the cost or maximum performance risk. on the 
Government with the contractor receiving a guaranteed fee. 

Before discussing briefly the variations of contract type, 
a major point to be noted is that cost-plus-a-percentage-of- 
cost contracts are prohibited under the two principal procure- 
ment statutes. 10 U.S.C. 2306; 41 U.S.C.  254(b). Tnus the 
statutes prohibit a system of contracting whereby a contrac- 
tor may increase his fee by increasing the Government's cost. 

Firm fixed-price 

T n i s  contract type is characterized by a lump-sum 
price not subject to adjustment. (The adjustment referzed 
to does not include contract modifications or change orders.) 
The risk of performance falls on the contractor. This type 
of contract should be used where competition..is present.and 
detailed specifications are available. See ASPR 3-404.2; 
FPR 1-3.404-2. 

I 
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Fixed-price with escalation 

This contract type is characterized by a lump-sum price 
subject to upward or downward adjustment upon the occurrence 
of contingencies specified in the contract. These contin- 
gencies are matters beyond the parties' control such as 
labor rates or market price indices. See A S P R  3-404.3; 
FPR 1-3.404-3. 

Fixed-price incentive 

This type of lump-sum contract is characterized by an 
adjustment formula in the contract which relates to the ef- 
ficiency of the contractor. A target profit and target 
cost are negotiated, along with a profit formula. The con- 
tractor's profit increases or decreases according to the 
formula as the actual costs are less or more, respectively, 
than the target cost. The f ixed-price incentive contract 
is distinguished from the cost incentive contract by the in- 
clusion of a ceiling price. Costs in excess of the ceiling 
price are borne entirely by the contractor. See A S P R  3-404.4; 
FPR 1-3 . 4 04-4. 
Fixed-price with price redetermination 

This is essentially a lump-sum contract with adjustments 
within specified limits negotiated as actual costs become 
known. A s  in fixed-price escalation contracts, the Govern- 
ment assumes the risk of contingencies which may occur. The 
price redetermination may be made either at specified times 
during performance or after completion of performance. 
This type of contract should be used in limited instances 
only. See ASPR 3-404.5 and 3-404.6; FPR 1-3.404.5 and 
1-3.404-7. 

Firm fixed-price level of effort term 

The contract describes the required work in general 
terms, usually an investigation or study in the research 
and development area. The contractor must devote a speci- 
fied level of effort for a stated period of. time for a 
-fixed dollar amount. Use of this type of contract is also 
limited. See A S P R  3-404.7. 

4-22 



. .  

Cost contract 

The contractor is reimbursed for costs only and receives 
no fee. This type of contract is used for facilities con- 
tracts and research and development contracts with nonprofit 
organizations. ASPR 3-405.2: FPR 1-3.405-2. 

Cost-sharing contract 

The contractor receives no fee and is reimbursed for 
on ly  a portion of his costs. This type of contract is used 
where the benefits of a research and development contract 
accrue to both parties. ASPR 3-405.3; FPR 1-3.405-3. 

Cost-plus-incentive-fee 

This type of contract is similar to the fixed-price in- 
centive contract, discussed above, except there is no cei:- 
ing price. There is a target cost, target fee, a minimum 
and a maximum fee, and a fee adjustment formula. The 
variation in fee depends upon the extent to which total 
allowable costs exceed or are less than target costs. This 
provides the contractor an incentive to manage the contract 
effectively. ASPR 3-405.4; FPR 1-3.405-4. 

Cost-plus-award-fee 

This type of contract involves a target cost, a fixed 
base fee and evaluation criteria to assess the contractor's 
performance in areas such as quality, timeliness, ingenuity, 
and cost effectiveness. If the contractor's performance 
meets the stipulated criteria, an adjustment is added to the 
base fee up to a specified maximum limit. The Government's 
subjective evaluation of the contractor's performance is not 
appealable under the disputes clause of the contract. See 
ASPR 3-405.5; FPR does not specifically provide for this type 
of contract. 

Cost-plus-a-fixed-fee 

The contractor receives a set fee and is reimbursed for ' 

all costs allowable under established cost principles. ASPR, 
Section XV, FPR 1-15. The fees allowable are limited by 
statute, 10 U . S . C .  2306(d); 41 U.S.C. 254(b). This type 
should not be used for a major weapons system. See ASPR . 3-405.6; FPR 1-3.405-5. 

I 
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.Time-and-materials/labor-hour - 
These  are c o n t r a c t s  p r o v i d i n g  for suppl ies  or services 

on t h e  basis  of direct-labor hours  a t  specified f i x e d  h o u r l y  
rates and materials a t  cost. ASPR 3-406; FPR 1-3.406. 

The above  are t h e  m a j o r  types of c o n t r a c t s .  I n  addi -  
t i o n ,  t h e r e  are r e q u i r e m e n t s  c o n t r a c t s ,  i n d e f i n i t e  and d e f -  
i n i t e  q u a n t i t y  c o n t r a c t s ,  l e t te r  c o n t r a c t s ,  and i n f o r m a l  com- 
mitments .  A f u l l  d i s c u s s i o n  of t h e s e  t y p e s  and t h e i r  proper 
u s e  is c o n t a i n e d  i n  t h e  r e g u l a t i o n s ,  ASPR 3-400, et seq. and 
FPR 1-3.400, et x. 
SECTION VI--Contract  A u d i t s  

A u d i t s  of Government c o n t r a c t s  are per formed for d i f -  
f e r e n t  purposes by two s e p a r a t e  a g e n c i e s .  F i r s t ,  t h e  con- 
t r a c t i n g  agency  pe r fo rms  a u d i t s  t o  assure t h e  c o n t r a c t  i s  
b e i n g  performed a c c o r d i n g  t o  i ts  terms and any  l e g a l  require- 
ments ,  and t o  d e t e r m i n e  t h e  p r o p r i e t y  of c o n t r a c t  payments.  
Second,  t h e  G e n e r a l  Account ing  O f f i c e  p e r f o r m s  i n d e p e n d e n t  
a u d i t s  f o r  t h e  purpose of a s c e r t a i n i n g  w h e t h e r  Government 
a g e n c i e s  are  making p rocuremen t s  i n  t h e  most e f f i c i e n t ,  
economica l ,  and e f f e c t i v e  manner, and t o  a d v i s e  Congres s  

. of GAO's recommendat ions f o r  a d m i n i s t r a t i v e  or l e g i s l a t i v e  
a c t i o n s  neeaed  t o  improve agency c o n t r a c t i n g  practices and  
procedures. .=In a d d i t i o n ,  t h e  GAO may make reviews of i n -  
d i v i d u a l  c o n t r a c t s  t o  d e t e r m i n e  whether  e x c e s s i v e  and un- 
r e a s o n a b l e  payments  have  been  made t o  c o n t r a c t o r s .  However, 
j u d i c i o u s  u s e  of manpower resources d i c t a t e s  t h a t  r e v i e w s  
of t h e  l a t t e r  t y p e  be made s p a r i n g l y .  

I n  view of these two d i s t i n c t  a u d i t s  we will discuss  
them s e p a r a t e l y .  

Agency a u d i t s  

Agency a u d i t s  are based norma l ly  upon t h e  . a u t h o r i t y  of 
a clause c o n t a i n e d  i n  t h e  c o n t r a c t .  However, there is a l so  
s t a tu to ry  a u t h o r i t y  for t h e s e  a u d i t s  i n  many i n s t a n c e s .  
10 U.S.C. 2 3 1 3 ( a )  and 41 U.S.C. 254(b) p r o v i d e  f o r  a u d i t s  
by the procuremen t  a c t i v i t y  of any cost or cost-plus-a- 
f i x e d - f e e  c o n t r a c t  made by t h a t  agency. T h i s  a u t h o r i t y  
e x t e n d s  t o  s u b c o n t r a c t s  unde r  those prime c o n t r a c t s .  

A u t h o r i t y  to a u d i t  o t h e r  forms of c o n t r a c t s  f o r m e r l y  
was o b t a i n e d  solely t h r o u g h  c o n t r a c t  clauses. The regula- 
t i o n s  u s u a l l y  r e q u i r e  t h e  i n c l u s i o n  i n  c o n t r a c t s  other t h a n  
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those which are awarded for less than $100,000 or under 
formal advertisement, of a clause similar in form to that 
set out in ASPR 7-104.41. The military agencies now have 
the statutory right to audit the books and records of con- 
tractors and subcontractors for the purpose of evaluating 
the accuracy, completeness, and currency of cost and pricing 
data required to be submitted under 10 U.S.C. 2306(f). See 
Public Law 90-512, September 25, 1968, 82 Stat. 863- 

General Accounting Office audits 

Audits by the GAO are primarily a review after contract 
performance for the purpose of informing Congress of the 
manner in which the procurement activity is administering 
appropriated funds. The authority of the GAO to conduct 
these audits in negotiated contracts is statutory. 10 U.S.C. 
2313(b), 41 U.S.C. 254 (c). Both the military and civilian 
procurement regulations require the insertion of the Comp- 
troller General's audit right, known as examination of 
records, in all negotiated contracts exceeding $10,000. 

1- 7 . 4 02- 7 ; 1- 7.6  02- 7 ; 1- 7 . 7 0 3- 7. The Comptroller General ' s 
tight to examine records extends to first tier subcontractors 
and covers all records that directly pertain to the subject 
.matter of the contract whether or not actually used in the 

ASPR 7-104-15; FPR 1-7-103-3; 1-7.202-7; 1-7.302-6; 

:negotiation of the contract. Hewlett Packard- Coo V. United 
States, 385 F.2d 1013 (1967). 

The GAO statutory audit authority covers only negotiated 
contracts and any right to examine contract price adjust- 
ments to advertised contracts is by virtue of a contract 
clause included by the contracting officer such as in 
ASPR 7-104.41. 
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SECTION I--Introduction 

In addition to the policy of seeking the greatest 
possible degree of competition in Government procurement, 
Congress has also enacted several statutes which reflect 
other policy considerations. Some have to do with efficiency, 
economyI and fairness of the contracting process, while 
others attempt to achieve certain social and economic goals 
through the procurement mechanism. The policies in the 
former category are generally expressed as prohibitions, 
and will be briefly set out in this section. The latter 
policies will be discussed separately in the later sections, 
and generally provide for favored treatment of certain 
potential contractors. 

Transfer or assignment of contracts 

The Assignment of Claims Act of 1940, now codified in 
41 U.S.C. 15 and 31 U.S.C. 203,.prohibits the transfer or 
assignment of Government contracts. This statute insures 
the Government the benefit of performance by the party with 
whom it contracts and upon notice of a transfer to have the 
election of repudiation or recognition of the transferred 
contract. This statute is generally raised in contracts 

certain assignments to financing institutions of moneys 
due under contracts. However, the Government retains its 
right to set off the debts of the contractor against the sum 
due the assignee financing institution, except that contracts 
during war or national emergency may specifically preclude 
setoff against the assignee; 

.- . involving special financial considerations and permits 

Contingent fees 

Government contracts contain a clause requiring the 
contractor to warrant that he has not retained on a contin- 
gent fee basis any person or agency to obtain the contract, 
except a bona fide employee or established agency maintained 
by him to obtain business. This clause is required in ad- 
vertised contracts by regulation and is required by statute 
in negotiated contracts. ASPR 1-502, 503; FPR 1-1.501: 
10 U.S.C. 2306(b ) :  41 U.S.C. 254(a). The exceptions cover 
parties maintained on a continuing basis such as sales 
directors. 
the Government may annul the contract without liability or 
recover the amount of the fee such as by deducting it from 
the contract price. 

In the event a contractor breaks his warranty 
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Officials not to benefit- 

18 U . S . C .  431 prohibits a'Member of Congress from bene- 
fiting from a Government contract. This statute provides 
criminal sanctions and declares void contracts in violation 
of t h i s  prohibition. The statute does not cover contracts 
made with a corporation for i,ts general benefit, but does 
cover partnerships. 18 U.S.C. 433; 4 Op. Atty. Gen. 47 
(1842). Furthermore, 4 1  U.S.C. 22 directs that every 
Federal contract, except for some relating to farming oper- 
ations,.shall include an express condition that no Member of 
Congress shall be-permitted to share in or benefit from the 
contract . 
Gratuities 

10 U . S . C .  2207 requires that all contracts, except 
those for personal services, involving Department of Defense 
appropriations contain a clause providing the Government may 
terminate the contractor's right to proceed, with the 
Government entitled to exact default damages and a penalty, 
if, after notice and hearing, it is found gratuities were 
offered an employee of Government with a view to securing 
a contract. In addition, the bribery statute (18 U . S . C .  
201) would apply to the giving or offering anything of value 
to a public official "to influence any official act," 
including the award of a contract. 

Anti-kickback statutes 

41 U . S . C .  51 prohibits the payment of any fee or gra- 
tuity by a subcontractor to a prime contractor or higher 
tier subcontractor as an inducement for  award of a subcon- 
tract. This statute applies to negotiated contracts and 
provides for criminal penalties and recovery by the 
Government of the amount of the fee. 

Violation of antitrust laws 

10 U . S . C .  2305(d) and 41 U . S . C .  252(d) require procur- 
ing agencies to refer advertised bids which evidence anti- 
trust violations to the Attorney General.. Similar require- 
ments are imposed in negotiated procurements by regulation, 
ASPR 1-111.2; FPR 1-1.901(b). 
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Conflicts of interest 

This area deals with those situations where an employee 
of the Government due to financial interest, former employ- 
.merit or bribery may not properly deal with a contractor. 
Various criminal statutes cover these situations. For ex- 
ample, see 18 U . S . C .  205 and 207. In addition to these 
individual conflicts of interest laws, the Department of 
Defense and NASA have developed regulations dealing with 
organizational conflicts of interest which in essence 
forbid companies having an unfair advantage because of 
one contract from competing for another. ASPR, Appendix 
G ;  NASA PR, Appendix G. 

Selling to the United States 

For a period of three years after retirement, appro- 
priated funds may not be paid to any retired regular officer 
who is engaged or employed in contracting activities 
involving certain agencies. 37 U.S.C. 801(c). 

This list of prohibitory statutes is intended to be 
illustrative, not exhaustive. 

SECTION 11--Buy American 

The procurement of domestic products has been preferred 
as a matter of congressional policy in appropriation acts 
since the 19th century. 18 Stat. 455. Annual DOD appro- 
priation acts still commonly bar the use of funds for pur- 
chase of certain foreign items. See ASPR 6-300. 

The Buy American Act, 41 U.S.C. lOa-lOd, enacted as 
permanent legislation in 1933, imposes restrictions 'on the 
procurement of foreign supplies and construction materials. 
The act requires the procurement of domestic raw materials 
and supplies, or domestic manufactured materials and supplies, 
manufactured from domestic raw materials unless the head of 
the department determines domestic procurement to be in- 
consistent with public interest or the cost to be unreason- 
able. Exceptions to the statutory requirement are estab- 
lished for articles procured for use outside of the United 
States, and for raw materials or manufactured articles 
which are not available domestically in sufficient or 
reasonable commercial quantities and of a satisfactory 
quality . 
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The Buy American Act as implemented and interpreted 
by Executive Order 10582 provides standards for preferential 
.treatment of domestic supplies, not total exclusion of 
foreign products. The Executive Order contains two key 
statements of policy. First, under section 2(a) material is 
foreign if the cost of the foreign products ("components") 
used constitutes 50 percent or more of the cost of the 
product.. Second, section 2(c)(l) establishes 6 percent as 
the normal evaluation factor to be added to bids offering 
foreign products. This means that for the purpose of bid 
evaluation, not award, an amount equal to 6 percent of the 
foreign product bid will be added to that bid. This evalua- 
tion factor may be increased by the procuring agencies to 12 
percent where the low domestic bid was submitted by a small 
business or labor surplus concern. 

A large number of GAO bid protest cases involve the 
application of the act and implementing regulations to 
specific procurement situations. Many of these involve the 
distinction between an end-product and a component. In 
addition, it should be noted that ASPR provides for special 
consideration of Canadian supplies and componentss Further- 
more, both ASPR and FPR have made temporary provision for 
the application of a 50 percent evaluation factor to foreign 
bids as a countermeasure to the U.S. balance of payments 
deficit. In view of the complexity of the subject matter, 
no attempt is made to summarize the issues any further. 

. Specific questions should be addressed by close attention 
to ASPR Section VI ("Foreign Purchases") and FPR Part 1-6 
("Foreign Purchases"). 

The important matter to keep in mind is that once 
the appropriate determinations and evaluation factors are 
made, the Buy American Acf does not provide authority to 
disregard the low responsive bid. 42 Comp. Gen. 608 (1963). 

SECTION 111--Equal Employment Opportunity 

This social policy which has been the subject of many 
laws and judicial decisions has been required in Government 

. _  contracts principally by a series of Executive Orders, cur- 
rently 11246, as amended. That order delegates to the 
Secretary of Labor the overall responsibility for adminis- 
tering this policy. This is carried out by the Office of 
Federal Contract Compliance. See 41 CFR, chapter 60. However, 
Executive Order,11246 assigns to the contracting agencies 
the responsibility for seeing those policies are complied 
with by contractors. 
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This is accomplished-for the main part through the in- 
clusion of a mandatory clause prescribed by the Executive 
Order. That clause forbids discriminatory hiring practices 
and requires the contractor to undertake affirmative action 
to recruit employees without regard to race, color, religion, 
sex, or national origin, By requiring affirmative action 
prior to award and withholding contract award pending com- 
pliance the procurement agencies have endeavored to enforce 
the policies set out by the Secretary of Labor. To date, 
contract cancellation or debarment for failure to comply has 
been infrequently invoked. However, extensive informal 
efforts are made to secure voluntary compliance. 

The legality of this social policy in Government con- 
tracts was judicially established by the Third Circuit Court 
of Appeals, rejecting two prior GAO opinions, in Contractors 
Association of Eastern Pennsylvania V. Secretary of Labor, 
442 F.2d 159 (1971), when it held the affirmative action 
plan legal and ruled it did not establish goals as pro- 
hibited by the C i v i l  R i g h t s  A c t  of 1 9 6 4  s i n c e  only a good 
faith effort by the contractor was required, not the actually 
hiring of a specified quota of minority employees. 

SECTION IV--Small Business 

Possibly the most extensive and complex social policy 
in Government procurement is that favoring small business. 
The Small Business Act of 1953, 15 U . S . C .  631, states it 
is the policy of Congress that a fair proportion of Govern- 
ment procurement be placed with small business concerns. 
The Small Business Administration (SBA) created by that act 
assists small business in various ways and has issued ex- 
haustive regulations 13 CFR, part 101-127. See a l s o  ASPR, 
section 1, part 7; FPR, subpart 1-1.7. For the purposes of 
Government procurement the SBA is empowered to carry out 
five principal functions: (1) to make a more deta'iled de- 
finition of a small business concern: (2) to determine the 
small business status of individual concerns: (3) to make 
joint determinations with procuring activities that a pro- 
curement or portion thereof should be set-aside for small 
business concerns: ( 4 )  to certify the competency as to 
capacity and credit of small business concerns; and (5) to 
enter into contracts with the United States and to arrange 
for performance of those contracts through subcontracts 
with small business concerns. 

I 
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Size standards 

The SBA performs two interrelated functions insofar as 
small business size standards are concerned. It is empowered 
by the Small Business Act to further define for procurements 
what constitutes a small business concern and upon request 
may certify that a particular concern is a small business. 
15 U.S.C. 632, 15 U . S . C .  637(b)(6). 

In performing the first of these functions the SBA has 
expanded the general definition of small business concerns as 
follows: 

"A small business concern for the purpose of Government 
procurement is a concern, including its affiliates which 
is independently owned and operated, is not dominant in 
the field of operation in which it is bidding on 
Government contracts and * * * has 500 employees or less." 
13 CFR 121.3-8. 

In addition to this general definition the SBA has set out 
other standards for particular types of businesses, such as 
construction research and development, transportation 
manufacturing and services. Detailed definitions of small 
business concerns for particular procurements have been 
established by SBA regulations which have the force and 
effect of law: Otis Steel Products Corporation v. United 
States. 161 Ct. C1. 694, 699 (1963). 

Eligibility for award of a Government contract as a 
small business concern is established by a procedure known 
as self certif ication, whereby an offeror certifies in his 
offer that he believes in good faith that he qualifies 
under the applicable size standards as a small business 
for that procurement. In the absence of a written protest 
from another bidder filed with the contracting officer in a 
timely fashion as specified in 13 CFR 121.3-5, or a question 
by the contracting officer himself, such concern is deemed 
to be a small business for the purpose of.the particular 
procurement. In other words, the self certification is 
usually to be accepted at face value. When the self certi- 
fication of an offeror is timely protested the matter is 
referred to the SBA for resolution. The size determination 
by SBA is conclusive upon the contracting officer and the 
Comptroller General. 38 Comp. Gen. 328 (1958), 41 id. 649 
(1962). The date for determining the actual size o r a  
concern is the date of award. 42 Comp. Gen. 219 (1962). 
However, the offeror must have in good faith represented 
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its size as small in any-event. 40 Comp. Gen. 550 (1961). 
If there is reasonable doubt that the offeror made a good 
faith self-certification, the Comptroller General, even 
where no timely protest is filed, may recommend that the 
contract be terminated for the convenience of the Govern- 
ment. 49 Comp. Gen. 809 (1970). 

The SBA has established size appeals boards to consider 
appeals from size determinations; however, contract award 
need not be withheld pending such an appeal. 

Small business set-asides 

The SBA regulations and those of the procuring agencies, 
in implementing the policy of Congress of assuring a fair 
proportion of contracts for small business, provide for total 
or partial set-asides at the discretion of the procuring 
agency unilaterally or in consultation with SBA. ASPR 1-706; 
FPR 1-1.706. When the decision is made to have a partial 
set-aside for small business, bids are solicited from all 
concerns and award is made for the non-set-aside portion; 
then negotiations are conducted with small business con- 
cerns, in accordance with an order of preference set forth 
in the regulations, who have submitted bids on non-set-aside 
portion within 130 percent of award price. The actual award 
price for the set-aside may not exceed the award price for 
the non-set-aside-portion. 

A total set-aside for small business is conducted as 
though the procurement were advertised: however, the pro- 
curement is restricted solely to small business on the 
basi.s of negotiation authority. The procurement agen'cy in 
determining to set-aside a procurement exclusively for small 
business need have only a reasonable expectation that a 
sufficient number of bids will be received so that award 
will be made at reasonable price. The Comptroller General 
has ruled that the existence of a lower price from large 
business or increased procurement costs does not invalidate 
the determination to set-aside the procurement. 43 Comp. 
Gen. 497 (1963). In view of the administrative discretion 
involved, the Comptroller General will review but will rarely 
question whether a given set-aside violates the "fair pro- 
portion" standard. 
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Certificates of competency 

SBA is empowered under 15 U.S.C. 637(b)(7) to conclu- 
sively certify that a small business has the capacity and 
credit to perform a specific contract. The following pro- 
cedure is mandatory for procurements in excess of $10,000 
and discretionary for other procurements. ASPR 1-705.4(c). 
Under FPR 1-1.708-2(a), the procedure is inapplicable to 
proposed awards less than $2,500. 

ASPR requires that if a contracting officer determines 
a small business to be nonresponsible as to capacity or 
credit and for that reason alone determines to reject an 
otherwise acceptable bid, he must notify the proper regional 
office of SBA of that decision in order to allow a Certificate 
of Competency (COC) to be issued and he must withhold award 
until the same is issued or the expiration ,of 15 working 
days, whichever occurs first. A COC is conclusive only 
respecting capacity or credit and does not cover those 
factors relating to an offeror's integrity, tenacity or 
perseverance which concern desire to perform. 43 Comp. 
Gen. 257 (1963). The term capacity has been held by the 
Comptroller General to cover factors respecting the over-all 
ability to perform, experience, technical knowledge of 
a small business as they affect its ability to meet quality, 
quantity and time schedules of a procurement. 38 Comp. Gen. 
864 (1959). See also ASPR 1-705.4(a); FPR 1-1.708-1. However, 
referral to SBA for a COC is not mandatory where the agency 
executes and furnishes to SBA a properly documented certificate 
of urgency. ASPR 1-705.4(c) (iv); FPR 1-1.708-2(a) (1). 

Small business subcontractinq 

Subcontracts with small business concerns may be made 
by either the prime contractor or the SBA. 15 U . S . C .  637 
(a)(l) authorizes the SBA to enter into a direct contract 
with any procuring agency and to subsequently subcontract 
work to small business concerns. The use of this authority 
has been increasing in recent years, but of more practical 
importance are the provisions encouraging prime contractors 
to let subcontracts to small businesses. . 

In 1961 because the complexity of Government procure- 
ments was decreasing the small business share, Congress 
amended the Small Business Act to require a subcontracting 
program be developed by SBA, the Defense Department and the 
General Services'Administration. As afresult a contract 
clause must be included in most contracts over $1,000,000 
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and most subcontracts over - $ S O O , O O O  requiring: 
prime contractor establish a program to assure that small 
contractors are solicited for all subcontract opportunities; 

that the 

that records be maintained; and that regular reports be sub- 
mitted to the contracting officer. 15 U.S.C. 637(d)(1) and 
( 2 ) .  

SECTION V--Labor Policies 

Over a period of many years, the Congress by statute and 
the Executive Department through regulations, executive 
orders, and contract clauses, have prescribed various labor 
standards and have provided for preferential treatment for  
labor surplus area businesses seeking Government procure- 
ments. Only the principal statutes and their primary pro- 
visions are mentioned here. 

Labor surplus areas 

Pursuant to the authority of the Defense Production 
Act of 19508 50 U.S.C. App. 2062,' the Office of Preparedness 
has issued Defense Manpower Policy No. 4 (32A CFR, part 
134) which encourages placement of contracts or performance 
of contracts in areas of unemployment or underemployment. 
While the Department of Labor is responsible for determining 
the areas to be favored, the procurement agencies have the 
responsibility for administering the policy by means of 
contract clauses. The embodiment of this program has taken 
a form similar to small business set-asides, previously 
discussed, however, only part of a procurement is set-aside. 
See ASPR 1-803(a)(ii); FPR and ASPR both permit partial set- 
asides exceeding 50 percent of the total requirement condi- 
tioned upon a determination that there is a reasonable ex- 
pectation that the action will not result in the payment of 
a price differential. ASPR 1-804.l(a)(2); FPR 1-1.804-l(b). 
In addition t h e  Comptroller General has approved a labor 
surplus set-asides. 41 Comp. Gen. 787 (1962). 

The Walsh-Healey Public Contracts Actr 41 U.S.C. 35 

This act requires by contract clause that contractors 
for supplies in excess of $10,000: (1) Be a manufacturer 
of or regular dealer in those supplies; (2) Pay the pre- 
vailing minimum wages: (3) Not work his employees in ex- 
cess of the maximum daily or weekly hours: (4) Observe cer- 
tain minimum ages for employment: and ( 5 )  Not permit perfor- 
mance of the contract under unsanitary, hazardous, or 

, 
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d a n g e r o u s  working cond i t - ions .  The ac t  p r o v i d e s  f o r  
l i q u i d a t e d  damages,  c o n t r a c t  t e r m i n a t i o n ,  and a 3-year  
deba rmen t  from Government c o n t r a c t s  f o r  v i o l a t i o n s .  

Davis-Bacon A c t ,  40 U.S.C. 276a 

Enac ted  i n  1.931, t h i s  s t a t u t e  p r o v i d e s  for  payment of 
p r e v a i l i n g  minimum wages as d e t e r m i n e d  by t h e  S e c r e t a r y  o f  
Labor ,  t o  laborers under  c o n s t r u c t i o n  c o n t r a c t s  i n  excess 
of $2,000. P r o v i s i o n s  similar t o  t h o s e  unde r  t h e  Walsh- 
Healey  A c t  are p r o v i d e d  i n  t h e  e v e n t  of v i o l a t i o n s .  

The Miller A c t ,  40 U.S.C. 270a-e 

T h i s  act  c o v e r s  t h e  same c o n t r a c t s  as cove red  by t h e  
Davis-Bacon A c t  and requires t h e  c o n t r a c t o r  t o  f u r n i s h  per- 
formance and payments  bonds for  t h e  p r o t e c t i o n  of t h e  Gov- 
ernment  and o f  a l l  persons s u p p l y i n g  labor  and ma te r i a l  i n  
t h e  p r o s e c u t i o n  of  t h e  work. 

S e r v i c e  C o n t r a c t  A c t  of 1965,  4 1  U.S.C. 351 

T h i s  s t a t u t e  c o v e r s  a l l  s e r v i c e  c o n t r a c t s  i n  excess of 
$2,500,  w h e t h e r  a d v e r t i s e d  or n e g o t i a t e d ,  and r e q u i r e s  t h e  
c o n t r a c t p r  t o  pay wages n o t  less t h a n  those d e t e r m i n e d  by t h e  
S e c r e t a r y  o f  Labor  t o  p r e v a i l  i n  t h e  area f o r  t h e  t y p e  o f  
work, t o  p r o v i d e  c e r t a i n  f r i n g e  b e n e f i t s ,  such  a s  h o s p i t a l  
care, or t h e  e q u i v a l e n t  payment ,  and t o  see t h a t  t h e  c o n t r a c t  is n o t  per formed under  u n s a n i t a r y  or h a z a r d o u s  c o n d i t i o n s .  
V i o l a t i o n  o f  t h e  a c t  may result  i n  debarment ,  c o n t r a c t  
t e r m i n a t i o n  and w i t h h o l d i n g  o f  c o n t r a c t  funds .  

O t h e r  l a b o r  policies 

O t h e r  policies a p p l i c a b l e  t o  Government procurement  
i n c l u d e  t h e  r e q u i r e m e n t  u n d e r  s e c t i o n  503 o f  t h e  R e h a b i l i -  
t a t i o n  A c t  o f  1 9 7 3  ( P u b l i c  Law 93-112) f o r  c o n t r a c t o r s  t o  em-  
p l o y  q u a l i f i e d  handicapped  i n d i v i d u a l s .  See FPR 1-12.1300 
t h r o u g h  1-12.1310. Another  l a b o r  p o l i c y  o f  t h e  F e d e r a l  
Government is e n f o r c e d  u n d e r  t h e  Wagner-O'Day A c t ,  a s  amended 
(41 U.S.C. 46-48c) and FPR 1-5.800 t h r o u g h  1-5.805; a l l  
e n t i t i e s  of t h e  Government are g e n e r a l l y  r e q u i r e d  t o  pur- 
c h a s e  c e r t a . i n  l i s t e d  p r o d u c t s  and s e r v i c e s  from workshops 
for  t h e  b l i n d  and other s e v e r e l y  handicapped .  
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S ECTSON VI--Gove rnment  Ass i s t a n c e  

I n  a d d i t i o n  t o  the social  policies j u s t  d i s c u s s e d ,  t h e  
Goverimer, t  a f f e c t s  t h e  method i n  which c o n t r a c t s  are  awarded 
and t h e  manner i n  which t h e y  are pe r fo rmed  by t h e  n a t u r e  and 
d e g r e e  o f  a s s i s t a n c e  it o f f e r s  prospective c o n t r a c t o r s .  Due 
to t h e  d e v e l o p i n g  c o m p l e x i t y  o f  Government p rocuremen t s  t h i s  
a s s i s t a n c e  by t h e  p r o c u r i n g  a g e n c i e s  h a s  i n c r e a s e d  g r e a t l y  
and h a s  assumed two p r i m a r y  forms, f i n a n c i a l  a s s i s t a n c e  and  
u s e  of Government p r o p e r t y .  The l e g a l  problems i n  t h i s  area 
are g e n e r a t e d  by t h e  i n v i t a t i o n s  f o r  b i d s  o f f e r i n g  a s s i s t a n c e  
and  u s u a l l y  i n v o l v e  t h e  r e s p o n s i v e n e s s  of  b ids  r e q u e s t i n g  
a s s i s t a n c e  i n  a n  u n a u t h o r i z e d  manner. 

F i n a n c i a l  a s s i s t a n c e  

Government f i n a n c i a l  a s s i s t a n c e  h a s  been made a v a i l a b l e  
t o  c o n t r a c t o r s  t h r o u g h  g u a r a n t e e d  l o a n s ,  advance  payments ,  
p r o g r e s s  payments ,  and p a r t i a l  payments.  P r i v a t e  c o n t r a c t  
f i n a n c i n g  is p r e f e r r e d  wherever  possible.  ASPR E-209; 
FPR 1 -30 .209(a ) .  Government f i n a n c i n g  s h o u l d  be p r o v i d e d  
o n l y  i f ,  and t o  t h e  e x t e n t ,  it is r e a s o n a b l y  required.  
ASPR E-207; FPR 1-30.207. 

The g u a r a n t e e d  l o a n  is  e s s e n t i a l l y  a commercial l o a n  
t o  t h e  c o n t r a c t o r  w i t h  t h e  p rocuremen t  a g e n c y ' s  assurance 
t h a t  upon demand it w i l l  purchase from t h e  f i n a n c i a l  i n s t i t u -  
t i o n  a p r o p o r t i o n  of t h e  l o a n .  T h i s  t y p e  o f  f i n a n c i a l  
a s s i s t a n c e  may be used only '  by those a g e n c i e s  engaged i n  
p rocuremen t  f o r  t h e  n a t i o n a l  d e f e n s e .  Wi th  t h e  e x c e p t i o n  
o f  c e r t a i n  cus tomary  p r o g r e s s  payments ,  t h i s  method of 
f i n a n c i a l  a s s i s t a n c e  by t h e  Government is p r e f e r r e d .  The 
a u t h o r i t y  f o r  t h i s  a s s i s t a n c e  is found i n  s e c t i o n  301(a) 
o f  t h e  Defense  P r o d u c t i o n  A c t  o f  1950,  50 U.S.C. App. 
2 0 9 1 ( a ) .  G u a r a n t e e s  o v e r  $20 ,000 ,000 require c o n g r e s s i o n a l  
a p p r o v a l .  50 U.S.C. App. 2 0 9 1 ( e ) ( l ) .  Applicable regu-  

1-30.101 and 102. 
a- l a t i o n s  are i n  ASPR E-300 t h r o u g h  E-315. See a l so  FPR 

Advance payments  are made prior t o  p r o d u c t i o n  or de- 
l i v e r y  unde r  a c o n t r a c t .  T h i s  manner of f i n a n c i n g  is t h e  
l e a s t  preferred and s h o u l d  be used s p a r i n g l y .  A u t h o r i t y  
for  advance  payments  is c o n t a i n e d  i n  1 0  U.*S .C.  2307, and 
4 1  U.S.C. 255. Advance payments  require t h e  c o n t r a c t o r  t o  
g i v e  adequate s e c u r i t y ,  s u c h  as a paramount  l i e n  o n  t h e  
p r o p e r t y  b e i n g  produced, p r o p e r t y  a c q u i r e d  f o r  pe r fo rmance  
of t h e  c o n t r a c t , , o r  t h e  b a l a n c e  of advanced  f u n d s  i n  t h e  
a c c o u n t  in which t h e y  are deposited. A l s o  t h e  e x t r a o r d i n a r y  
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a u t h o r i t y  of POL. 85-804; 7 2  Sta t .  972 may p r o v i d e  f o r  advance 
payments. When advance payments are a u t h o r i z e d  i n t e r e s t  is 
usually charged on t h e  money advanced. See ASPR E-403; 
FPR 1-30 403 

P r o g r e s s  payments are payments made as work p r o g r e s s e s  
under  a c o n t r a c t ,  upon t h e  bas i s  of  c o s t s  i n c u r r e d ,  or per- 
c e n t a g e  of comple t ion  accomplished,  or of a par t icu lar  s t a g e  
of completion. ASPR E-106. The u s e  of customary and un- 
u s u a l  p r o g r e s s  payments is e x t e n s i v e l y  covered by ASPR, ap- 
pend ix  E and FPR 1-30.500. P r o g r e s s  payments,  w h i l e  au tho r -  
ized by t h e  same s t a t u t e s  as advance payments, are n o t  
cons ide red  to v i o l a t e  t h e  g e n e r a l  p roscr ip t ion  a g a i n s t  payment 
prior t o  d e l i v e r y  i n  t h a t  t h e  Government when making these 
payments s e c u r e s  ei ther a l i e n  or  t i t l e .  1 Comp. Gen. 143 
(1921). 

P a r t i a l  payments are d i s t i n g u i s h e d  from p r o g r e s s  pay- 
m e n t s  i n  t h a t  t h e  p a r t i a l  payment is made as t h e  c o n t r a c t o r  
makes actual p a r t i a l  d e l i v e r y  of s u p p l i e s  accep ted  by t h e  
Government. P a r t i a l  payments normal ly  are provided  f o r  by 
contract c lause,  upon r e q u e s t  by t h e  c o n t r a c t o r ,  n o t  t o  ex- 
ceed 50 p e r c e n t  of t h e  t o t a l  contract  price. W h i l e  FPR 
c o n s i d e r s  p a r t i a l  payments a form of " f i n a n c i n g , "  ASPR does  
n o t  . 

Of course, non-governmental f i n a n c i n g  is a v a i l a b l e  t o  
Government contractors by v i r t u e  of t h e  Assignment of 
C l a i m s  A c t  of 1940 (31 U.S.C. 203, 41 U.S.C. 1 5 )  which ex- 
cepts from t h e  g e n e r a l  p r o h i b i t i o n  a g a i n s t  ass ignments  of 
claims and t r a n s f e r s  of c o n t r a c t s  t h o s e  a s s ignmen t s ,  made 
i n  accordance  w i t h  t h e  r equ i r emen t s  of t h e  a c t ,  w h i c h  
are made t o  a s i n g l e  bank, t r u s t  company, or o t h e r  
f i n a n c i n g  i n s t i t u t i o n .  

The request for Government f i n a n c i a l  a s s i s t a n c e  i s  n o t  
t o  be t reated as a hand icap  i n  making a c o n t r a c t  award. 
However, i f  a c o n t r a c t o r  does n o t  have adequa te  f i n a n c i a l  
a b i l i t y ,  h e  may be de termined  n o t  r e s p o n s i b l e ,  and i f  h e  
requests f i n a n c i a l  a s s i s t a n c e  i n  h i s  b i d  .which is n o t  pro- 
v ided  for i n  t h e  i n v i t a t i o n ,  or exceeds t h a t  permitted, h i s  
bid is r e spons ive .  47 Comp. Gen. 496 (1968) .  

Government property 

The compleyi ty  of p r e s e n t  day Government procurement 
h a s  not o n l y  n e c e s s i t a t e d  Government f i n a n c i a l  assistance,  
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but often requires industrial facilities or special tooling. 
As with financial assistdnce, it is the general policy 
that contractors provide the necessary capital assets to 
perform Government contracts. ASPR 13-301. However, where 
the Government already possesses the required facilities or 
special tooling it is less reluctant to make those resources 
available. And it is DOD policy to make the greatest pos- 
sible use of Government property in the possession of 
contractors in connection with the performance of Government 
contracts. ASPR 13-401. 

When Government-furnished property is made available 
to offerors, the Government attempts to eliminate any com- 
petitive advantage thereby conferred to a particular offeror 
by either making the property available on a rental basis 
or by adding an evaluation factor equal to rent to the bid. 
Inasmuch as the policy is for full utilization of Govern- 
ment property on rent-free-use basis, an evaluation factor 
normally is provided in the invitation which will be added 
to bids proposing use of Government-furnished property. 
ASPR 13-501. 
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SECTION I - - I n t r o d u c t i o n  

Pe r fo rmance  of Government c o n t r a c t s ,  l i k e  a l l  c o n t r a c t s ,  
. s h o u l d  be carried o u t  i n  s t r ic t  a c c o r d a n c e  w i t h  t h e  terms of 
t h e  c o n t r a c t  as w r i t t e n .  I n  t h e  a b s e n c e  of a n  a m b i g u i t y ,  
prior n e g o t i a t i o n s ,  u n d e r s t a n d i n g s  or other fo rms  o f  parol 
e v i d e n c e  are n o t  a v a i l a b l e  t o  a l t e r  t h e  terms of pe r fo rmance  
as set  o u t  i n  t h e  c o n t r a c t .  Brawley v. Un i t ed  States,  96 
U.S. 1 6 8  (1877). The terms of a c o n t r a c t  and t h e  manner of 
pe r fo rmance  of c o u r s e  may l a t e r  be altered by a n  ag reemen t  of 
t h e  par t ies  t o  t h e  c o n t r a c t .  However, it s h o u l d  be kept  i n  
mind t h a t  a n  a g e n t  of t h e  Government c a n n o t  wa ive  a v e s t e d  
c o n t r a c t  r i g h t  of t h e  Government w i t h o u t  adequate cons id -  
e r a t i o n .  Sek chapter 2,  supra. As a r e su l t ,  a p a r t y  t o  a 
c o n t r a c t  assumes t h e  f u l l  r i s k  of pe r fo rming  h i s  o b l i g a t i o n  
and  u n d e r t a k e s  t h e  per i l  of compensa t ing  t h e  other p a r t y  by 
way of damages for  any f a i l u r e  t o  perform.  T h i s  s t r i c t  r u l e  
o f  pe r fo rmance  h a s  been  mod i f i ed  c o n s i d e r a b l y  i n  Government 
c o n t r a c t s  t h rough  t h e  i n c l u s i o n  o f  s e v e r a l  c o n t r a c t  c l a u s e s  
which a l loca te  c e r t a i n  pe r fo rmance  r i s k s  and allow t h e  Gov- 
ernment  t o  u n i l a t e r a l l y  change,  d e l a y  or t e r m i n a t e  p e r f o r -  
mance of a c o n t r a c t .  However, prior t o  d i s c u s s i n g  these  par- 
t i cu l a r  clauses,  some a t t e n t i o n  m u s t  be g i v e n  t o  p r e l i m i n a r y  
matters which  a f f ec t  pe r fo rmance  of any contract.  

Government c o n t r a c t s  a re  s u b j e c t  e s s e n t i a l l y  t o  t h e  same 
common law r u l e s  of i n t e r p r e t a t i o n  applied t o  other c o n t r a c t s .  
S e v e r a l  of t h e s e  basic r u l e s  o f  c o n t r a c t  i n t e r p r e t a t i o n  are 
as f o l l o w s :  The i n t e n t i o n  of t h e  pa r t i e s  m u s t  be g a t h e r e d  
from t h e  whole c o n t r a c t ;  p r o v i s i o n s  of a c o n t r a c t  s h o u l d  n o t  
be i n t e r p r e t e d  so as  t o  r e n d e r  one  or more m e a n i n g l e s s ,  u n l e s s  
otherwise impossible, and t h e  i n t e r p r e t a t i o n  which g i v e s  
r e a s o n a b l e  meaning t o  t h e  whole document is p r e f e r r e d ;  t h e  
dominant  p u r p o s e  and  t h e  i n t e r p r e t a t i o n  adopted by t h e  
pa r t i e s  w i l l  be used  t o  a s c e r t a i n  t h e  meaning of t h e  c o n t r a c t  
p r o v i s i o n s ;  s p e c i f i c  p r o v i s i o n s  p r e v a i l  o v e r  g e n e r a l  pro- 
v i s i o n s  when i n  c o n f l i c t .  Government c o n t r a c t s  usually 
p r o v i d e  fo r  r e s o l u t i o n  of a c o n f l i c t  between p r o v i s i o n s  
by t h e  i n c l u s i o n  of a c l a u s e  t i t l e d  "Order of Precedence ."  
This clause provides t h a t  i n c o n s i s t e n c i e s  w i t h i n  t h e  
c o n t r a c t  p r o v i s i o n s  s h a l l  be resolved by g i v i n g  p r e c e d e n c e  
in t h e  f o l l o w i n g  order: The s c h e d u l e  which c o n t a i n s  i n f o r -  
m a t i o n  r e s p e c t i n g  price and  d e l i v e r y :  s o l i c i t a t i o n  in -  
s t r u c t i o n s  and c o n d i t i o n s ;  g e n e r a l  p r o v i s i o n s  which c o n t a i n  
t h e  s t a n d a r d  c o n t r a c t  terms: and  other c o n t r a c t  p r o v i s i o n s  
s u c h  as t h e  s p e c i , f i c a t i o n s  d e s c r i b i n g  t h e  material  t o  be 
p r o c u r e d  
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One of the most important common law rules of inter- 
pretation, so far as Government contracts are concerned, is 
that involving an ambiguous provision which is susceptible 
of more than one interpretation. Simply stated, in such a 
case the ambiguity will be interpreted against the party re- 
sponsible for creating it. Guyler v. United States, 161 Ct. 
C1. 159 (1963). In Government contracts this is almost al- 
ways the Government since the contract provisions are nor- 
mally prepared by the Government. The interpretation adopted 
by the contractor in such cases need not be the only one but 
simply a reasonable interpretation. However, the ambiguity 
may be resolved against the contractor when he knew of the 
ambiguity and failed to seek clarification from the contract- 
ing officer prior to bidding (or award in the case of a nego- 
tiated contract) . Beacon Construction Co. v. United States, 
161 Ct. C1. 1 (1963). 

Equally important to the performance of Government con- 
tracts, or more aptl’y the risk thereof, are the specifications 
or standards which that performance must meet. Contract spec- 
ifications dictate the very nature and degree of the perfor- 
mance to be undertaken by a contractor. When the specifica- 
tions are accurate, complete and realistic the issue becomes 
merely one of performance or attributing the responsibility 
for a performance failure. A s  discussed in chapter 4, sec- 
tion V, there are essentially two types of contracts, the 
fixed-price and cost-type. In the latter the Government 
undertakes the responsibiliy for reimbursing the contractor 
for the cost of meeting the specifications while in the for- 
mer the contractor assumes the risk or cost of meeting the 
specifications. For the purposes of this discussion arid the 
chapter as a whole we will be concerned with those costs 
otherwise not allowable under the cost-type contract or the 
attempt by a contractor to receive an increase in the fixed- 
price contract. Since the Government to some degree drafts 
the specifications for all its contracts, the courts and 
boards of contract appeals have attached a certain l e g a l  sig- 
nificance or responsibility for that action. These specifica- 
tions are drafted in the form of design or performance re- 
quirements or a combination of the two. As the complexity or 
detail of these specifications increases the legal difference 
between the two decreases. However, when a general perfor- 
mance specification is used, less responsibility for that 
specification attaches to the Government. 

Where the Government has drafted a detailed set of spec- 
ifications to be followed by the contractor in fulfilling his 
contractual obligation, the courts have held that the Govern- 
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ment impliedly warrants that-if those specifications are fol- 
lowed the expected result will be obtained. United States v. 
Spearin, 248 U.S. 132 (1918). The Government may limit this 
warranty of specifications by notifying prospective 
contractors that they may be defective. Additionally, the 
contractor may have assumed the risk if it is shown that the 
contractor had knowledge of the facts to which the impossi- 
bility of performance is due. Impossibility of performance 
to excuse contract performance does not require actual or 
literal impossibility, only commercial impracticability which 
is when something can be done only at an excessive and un- 
reasonable cost. Natus Corporation v. United States, 178 Ct. 
C1. 1 (1967). 

Defective specifications may entitle the contractor to 
additional compensation if the cost of performance is in- 
creased. Similarly a mutual mistake of fact may result in 
an adjustment to the contract price. In this situation there 
must be a mistaken concept by both parties as to a material 
fact which results in performance being more costly. The 
contractor to recover the extra cost of performance must show 
that the contract did not allocate to him the risk of such a 
mistake and that the Government received a benefit from the 
extra work for which it would have been willing to contract 
had the true facts been known. 

. All of the matters discussed above related to problems 
inherent in all contracts. Problems peculiar to Government 
contracts arise when the Government through the authority 
granted by a contract clause unilaterally alters either the 
time for, the method of, or the cost of performing the 
contract as awarded. 

SECTION I I--Ch anges 

The contract clause entitled "Changes", together.wifh the 
Default, Termination for Convenience, and the Disputes clauses 
to be discussed later, distinguishes Government contracts from 
other contracts by the control over performance vested in one 
of the contracting parties. Unlike other contracts where 
performance must conform to preagreed terms in the absence of 
a modification issued by both parties, the Changes clause in 
a Government contract allows the Government to alter the work 
to be performed without the consent of the contractor. 

The General Provisions.of Standard Forms 32 and 2 3 A  
contain the Changes clauses generally used. Those clauses 

I 
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provide i n  e s s e n c e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  may by w r i t t e n  
order make a n y  change  i n  t h e  work w i t h i n  t h e  g e n e r a l  scope 
of t h e  c o n t r a c t .  Such changes  may r e s u l t  a lso i n  a n  appro- 
pr ia te  upward or downward e q u i t a b l e  a d j u s t m e n t  i n  t h e  con- 
t r a c t  price, d e l i v e r y  s c h e d u l e  or time f o r  per formance .  
A d d i t i o n a l l y ,  t h e  c l a u s e s  provide t h a t  a d i s p u t e  o v e r  t h e  
e q u i t a b l e  a d j u s t m e n t  s h a l l  be a q u e s t i o n  of f a c t  under  t h e  
Disputes c l a u s e  and t h a t  n o t h i n g  i n  t h e  c l a u s e ' s h a l l  e x c u s e  
t h e  c o n t r a c t o r  f rom p r o c e e d i n g  w i t h  t h e  c o n t r a c t  as changed. 
T h i s  power, u n i q u e  t o  Government p rocuremen t ,  allows t h e  
c o n t r a c t i n g  o f f i c e r  t o  a l t e r  per formance  w i t h o u t  u n n e c e s s a r y  
i n t e r r u p t i o n  and  t o  s u b s e q u e n t l y  d e t e r m i n e  t h e  a p p r o p r i a t e  
c o n t r a c t  price a d j u s t m e n t .  

Chanqe orders 

The s t a n d a r d  Changes c l a u s e s  impose certain common re- 
q u i r e m e n t s  f o r  i s s u i n g  v a l i d  change  orders. The f i r s t  o f  
these r e q u i r e m e n t s  i s  t h a t  t h e  change be ordered by t h e  con- 
t r a c t i n g  o f f i c e r .  T h i s  l i t e r a l  r e q u i r e m e n t  h a s  been r e l a x e d  
i n  c e r t a i n  cases t o  c o v e r  changes  directed by e n g i n e e r s  a n d  
i n s p e c t o r s  t h r o u g h  t h e  t h e o r y  of  r a t i f i c a t i o n  by t h e  con- 
t r a c t i n g  o f f i c e r  or t h r o u g h  a n  a c t u a l  or i m p l i e d  d e l e g a t i o n  of 
a u t h o r i t y .  G e n e r a l  C a s u a l t y  Company V. Un i t ed  S t a t e s ,  1 3 0  Ct. 
C1. 520 (1955). N e w e l 1  J.  Ol sen  & Sons ,  Inc.r GS BCA 1 0 9 4 ,  
64 BCA 4196 (1964). The clause a l so  s t a t e s  t h e  change  m u s t  
be made by w r i t t e n  order. However, t h i s  r e q u i r e m e n t  has  been 
g e n e r a l l y  i g n o r e d  by t h e  c o u r t s .  Armstronq v. Uni ted  S ta tes ,  
98 C t .  C1. 519 (1943). T h i s  is e s p e c i a l l y  t r u e  s i n c e  t h e  
deve lopment  of t h e  t h e o r y  o f  c o n s t r u c t i v e  change  orders. A 
c o n s t r u c t i v e  change is  one  where t h e  c o n t r a c t i n g  o f f i c e r  
t h r o u g h  h i s  a c t i o n s  or d i r e c t i o n s  h a s  changed t h e  work t o  be 
per formed b u t  f a i l e d  t o  i s s u e  a change order. 

One o f  t h e  more i m p o r t a n t  r e q u i r e m e n t s  is t h a t  t h e  change  
ordered must  come w i t h i n  t h e  g e n e r a l  scope of  t h e  c o n t r a c t .  
Changes i n  work which g o  beyond t h e  l i m i t s  or  scope of t h e  
c o n t r a c t  are r e f e r r e d  t o  as c a r d i n a l  changes  and c o n s t i t u t e  
a breach of c o n t r a c t .  Saddler  v. U n i t e d . S t a t e s ,  152 C t .  C 1 .  
557 (1961) .  However, t h e  c a r d i n a l  change r u l e  f a l l s  c o n s i d e r -  
a b l y  s h o r t  o f  e s t a b l i s h i n g  a clear g u i d e l i n e  t o  be f o l l o w e d .  
In one instance the c o u r t  held numerous changes  t o  t h e  founda- 
t i o n  of a b u i l d i n g  t o  compensate  f o r  changed c o n d i t i o n s  d i s -  
c o v e r e d  d u r i n g  c o n s t r u c t i o n  c o n s t i t u t e d  a c a r d i n a l  change 
e v e n  though t h e , r e s u l t i n g  b u i l d i n g  was s i m i l a r  i n  s i z e  and 
f u n c t i o n  t o  t h a t  c o n t r a c t e d  for. L u r i a  Bro thers  & Company 
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V. United States, 177 Ct. C1. 676 (1966). In another 
instance the substitution of several construction materials 
due to a shortage of required materials during wartime was 
mot a cardinal change. -Aragona Construction Company v. 
United States, 165 Ct. C1. 382 (1964). Generally a change 
is within the scope of the contract if the work ordered is 
essentially the &me as that contemplated and bargained for 
at the time of contract formation. Aragona Construction 
Company v. United States, supra. The number of changes 
ordered does not, per se, dictate the work to be beyond the 
scope of the contract. Change orders have added and deleted 
work, accelerated performance, and altered specifications, 
,drawings or inspection. However, deceleration of performance 
or extension of the time for performance is usually treated 
under the Suspension of Work or Government Delay of Work 
clauses. 

The constructive change theory often is used to allow 
administrative settlement of cases involving defective or im- 
possible specifications and for acceleration of performance 
situations where the contractor encountered excusable delays 
known to the Government but for which the Government refused 
to extend the performance time. 

. . The Changes clause requires the contractor to assert his 
claim within 30.days of receipt of the notification of change 
unless the Government extends the period. However, in any 
case the claim must be asserted prior to final payment. This 
30-day time period does not apply, however, to a constructive 
change in supply contracts and the claim must be asserted o n l y  
within a reasonable time. Industrial Research Associates, - Inc., DCAB WB-5, 67-1 BCA 6309 (1967). Under the clause now 
in Standard Form 23A for construction contracts the contrac- 
tor must assert his claim for  constructive changes within 
30 days after formally advising the contracting officer that 
he considers the action a change. In any case, even in con- 
structive changes, the contractor should perform the work 
under protest and not as a mere volunteer. WRB Corporation 
V. United States, 183 Ct. C1. 409 (1968). 

Equitable adjustments 

The equitable adjustment provided for by the Changes 
clauses is for the purpose of making the contractor whole 
for any modification by the Government. 
be made in terms of contract price, delivery schedules, or 
both, and may be a decrease as well as an increase where the 

The adjustment may 

. change by the Government reduces the cost of performance. 
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E. W. Bliss C o r n ~ ~ ,  ASBCA 9489, 68-1 BCA 6906 (1968). The 
equitable adjustment to the contract price for  extra work 
caused by a change includes a profit on such work as part 
of the cost of the work. United States V. Callahan Walker 

. Construction Co., 317 U . S .  5 6  (1942). The current Changes 
clauses provide the equitable adjustment shall cover in- 
creases in cost to both the changed and unchanged work re- 
sulting from the change order. However, the costs for delay 
prior to a change order and not the result of the change are 
not compensable under the equitable adjustment provision of 
the clause. Spencer Explosive, Inc., ASBCA 4800, 60-2 BCA 
I1 2795 (1960). 

One of the more troublesome areas under the Changes 
clause had been the measure of the equitable adjustment. The 
standard used is the reasonable cost to the contractor not 
a hypothetical third party. The actual cost is presumed rea- 
sonable unless shown otherwise. Bruce Construction 
Corporation v. United States, 163 Ct. C1. 97 ( 1 9 6 3 ) .  In 
determining the costs, which often are estimated since the 
clause provides for adjustment at time of change not after 
performance, the boards of contract appeals and the courts 
have used, in addition to other methods, a "jury verdict" 
method of weighing the separate cost items in preference 
to a "total cost" approach whereby the cost is reviewed as a 
whole to deterimine reasonableness. 
Corporation v. United States, 144 Ct. C1. 318 (1959). How- 
ever, at times the " t o t a l  cost" method has been used 
especially where precise costs cannot be determined or iso- 
lated. Hedin Construction Company v. United States, 171 Ct. 
C1. 70 (1965). 

SECTION 111-Default or Delay in Performance 

The Default clauses vary somewhat according to type of 
contract. Typical of those in use are General Provision 11 
of Standard Form 32 and General Provision 5 of Standard Form 
23A. The Default clauses, in addition to prescribing the 
procedure for defaylt terminations, damages for default, and 
the result of improper default terminations, set forth certain 
conditions under which delay in performance will be excused. 
Accordingly, before discussing default proceedings, we shall 
consider those performance failures or delays which are 
excusable. 

I 
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Delays 

Delays in contract performance are caused by two sources, 
the parties to the contract and by outside forces. Paragraph 
(c) of the Default clause for fixed-price supply contracts 
provides that the contractor shall not be liable for any ex- 
cess costs if the failure to perform the contract arises out 
of a cause beyond the control and without the fault or 
negligence of the contractor. If the failure to perform is 
caused by the default of a subcontractor then the causes of 
default must be beyond the control and without the fault or 
negligence of the subcontractor as well. The clause for 
contruction contracts is similar except the failure to per- 
form the contract must arise from unforeseeable causes. The 
addition of the work "unforeseeable" may lead to different 
results under the same facts. 39 Comp. Gen. 478 (1959). 
However, some commentators believe that if a cause is fore- 
seeable then it is within the contractor's control to provide 
for and not excusable under either clause. The test of 
foreseeability is knowledge or reason to know prior to bid- 
ding. Harriss & Covington Hosiery Mills, Inc. ASBCA 260. 

The clauses also list several examples of causes which 
will be considered excusable delays. While the court deci- 
sions have wavered, the boards of contract appeals have also 
sometimes found other delays excusable, if beyond the control 
and without the fault or negligence of the contractor and if 
the particular risk was not assumed by the contractor. See - 
UtahLManhattan-Sundt, Joint Venture, ASBCA 8991, 63 BCA 3839. 
Golden City Hosiery Mills, Incorporated, ASBCA 244. Finally, 
the contractor's responsibility for subcontractor delays 
has been limited to those subcontractors over which the 
contractor exercises control and for which it is contractually 
responsible. The prime need not show lack of fault or negli- 
gence on the part of lower tier subcontractors in order 
to establish excusability. Schweigert, Inc. v. United States, 
181 Ct. Cl. 1184 (1967). After Schweigert, the clause was 
revised to Include subcontractors at any tier. See American 
Electronic Laboratories Inc., 74-1 BCA 10,4990 

Under the excusable delay provisions of the Default 
clauses, the contractor has the burden of showing that per- 
formance was actually delayed and the extent of that delay. 
Where the contractor fails to carry this burden or where the 
delay is attributed to excusable and unexcusable causes which 
cannot be apportioned, a time extension will not be granted. 
Murray J. Shiff Construction Co., ASBCA 9029, 6 4  BCA 4478 
(1964). 
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The p r o v i s i o n s  o f  t h e  D e f a u l t  c lauses  provide o n l y  f o r  
pe r fo rmance  time e x t e n s i o n s  and  do n o t  p r o v i d e  f o r  a n  a d j u s t -  
ment i n  t h e  c o n t r a c t  pr ice  t o  compensa te  t h e  c o n t r a c t o r  f o r  
a n y  i n c r e a s e  i n  t h e  cost  o f  p e r f o r m a n c e  a s  a resul t  o f  the  

. d e l a y .  Normal ly ,  Government c o n t r a c t s  d o  n o t  c o n t a i n  a n y  
.other  c l a u s e  p r o v i d i n g  for s u c h  a n  a d j u s t m e n t  i f  t h e  d e l a y  
is c a u s e d  by other t h a n  t h e  Government and i n  t h a t  case t h e  
c o n t r a c t o r  m u s t  bear t h e  c o s t .  Fritz-Rumer-Cooke Co. v .  
Un i t ed  S t a t e s ,  279 F.2d 200 ( 1 9 6 0 ) .  T h e r e  is, however ,  a n  
impl ied  o b l i g a t i o n  i n  e v e r y  c o n t r a c t  t h a t  t h e  o t h e r  p a r t y  
t o  t h e  c o n t r a c t  w i l l  n o t  h i n d e r  or p r e v e n t  t h e  pe r fo rmance  of 
t h e  o t h e r  p a r t y .  Murphy v. Nor th  American Company, 24 F. Supp. 
471 ( 1 9 3 8 ) .  S e v e r a l  a c t s  by  t h e  Government have  been  h e l d  t o  
breach t h i s  implied d u t y  such  a s  i s s u i n g  f a u l t y  s p e c i f i c a -  
t i o n s ,  d e l a y  i n  f u r n i s h i n g  Government p r o p e r t y  o r  making t h e  
s i t e  a v a i l a b l e ,  d e l a y s  i n  i n s p e c t i o n ,  a p p r o v a l  or n o t i c e  t o  
proceed w i t h  per formance .  
v.  Un i t ed  S ta tes ,  163. C t .  C 1 .  339, 325 F.2d 4 5 1  ( 1 5 ~ 6 3 ) ~  i n -  
v o l v i n g  f a u l t y  s p e c i f i c a t i o n s .  However, when t h e  Government 

See e . g . ,  Laburnum C o n s t r u c t i o n  Co. 

a c t s  a s  t h e  s o v e r e i g n  r a t h e r  t h a n  as t h e  c o n t r a c t i n g  p a r t y  
it does n o t  breach t h e  c o n t r a c t  r e g a r d l e s s  o f  d e l a y .  See 
c h a p t e r  1, s e c t i o n  111. To r e c o v e r  for Government caused  
d e l a y ,  t h e  c o n t r a c t o r  m u s t  show th ree  t h i n g s :  f i r s t ,  t h a t  

- t h e  Government e x p r e s s l y  o r  i m p l i e d l y  promised t o  do or n o t  
t o  do someth ing ;  s e c o n d ,  t h a t  t h e  Government unexcusab ly  , 

f a i l e d  t o  k e e p  t h a t  promise; and  t h i r d ,  t h a t  t h e  Government 's  
b r e a c h  o f  p romise  was t h e  p r o x i m a t e  cause o f  t h e  c o n t r a c t o r ' s  
i n c r e a s e d  costs.  Conmerce I n t e r n a t i o n a l  Company v .  U n i t e d  
S t a t e s ,  167  C t .  C 1 .  529,  338 F.2d 81 ( 1 9 6 4 ) .  

O f t e n  t n e  Government a c t ,  which  o t h e r w i s e  would 
c o n s t i t u t e  a breach o f  c o n t r a c t ,  is h e l d  t o  c o n s t i t u t e  a 
change  unde r  t h e  Changes clause or is d e t e r m i n e d  t o  be cog- 
n i z a b l e  under  t h e  D i f f e r i n g  S i t e  C o n d i t i o n s  c lause  o f  t h e  con- 
t r a c t .  Under t h e  l a t t e r  c l a u s e  t h e  c o n t r a c t o r  r e c e i v e s  an 
e q u i t a b l e  a d j u s t m e n t  similar t o  t h a t  unde r  t h e  Changes c lause ,  
if t h e  s i t e  c o n d i t i o n  ma te r i a l ly  d i f f e r s  f rom w h a t  t h e  Govern- 
ment w a r r a n t s  or what  is u s u a l  f o r  t h e  a r e a  i n  q u e s t i o n .  I n  
a d d i t i o n  t o  these c l a u s e s ,  c o n s t r u c t i o n  c o n t r a c t s  c o n t a i n  a 
mandatory  c l a u s e ,  e n t i t l e d  "Suspens ion  o f  Work", which allows 
t h e  Government t o  u n i l a t e r a l l y  suspend  work for i ts  conven- 
i e n c e  and  t o  a d j u s t  t h e  c o n t r a c t  price t o  ref lect  t h e  cost  
for a n y  w o r k  u n r e a s o n a b l y  d e l a y e d .  The a d j u s t m e n t  i n  t h e  
c o n t r a c t  price does n o t  c o v e r  a p r o f i t  o n  t h e  i n c r e a s e d  c o s t .  
I n  r e c e n t  y e a r s ,  a n  o p t i o n a l  Stop Work c l a u s e  for s u p p l y  con- 
t r a c t s  has been deve loped  which is similar  t o  t h e  S u s p e n s i o n  

The  a d j u s t m e n t  unde r  t h e  S top  Work clause . of Work c l a u s e .  
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includes profit of the cost incurred. These clauses were 
developed to give the Government increased control over the 
performance of a contract without incurring a claim for 
breach of contract. Both include a time period within which 
the contractor must assert his claim for delay and this time 
period has been strictly enforced. Structural Restoration 
Company, ASBCA 8747, 8756, 65-2 BCA 4975 (1965). The 
Stop Work clause also restricts the period for which the 
Government may unilaterally delay performance. 
of contract appeals have increased the coverage of the Stop 
Work clause by invoking the doctrine of constructive suspen- 
sion of work where the Government should have issued an order 
but failed to do so. Patti Construction Co., Massman Con- 
struction'Co., & MacDonald Construction Co., Joint Venturers, 
ASBCA 8423, 64 3CA 4225 (1964). The Suspension of Work clause 
in construction contracts expressly covers constructive sus- 
pensions of work. The clauses now cover apparently all acts 
of the Government, not covered by other clauses, which would 
constitute breach of contract in the absence of such a clause. 
36 Comp. Gen. 302 (1956). These clauses cover only delay for 
an unreasonable period of time and the boards have apportioned 
delay into unreasonable and reasonable periods. Barnet 
Brezner, ASBCA 6207, 61-1 BCA 2895 (1961). 

Default 

The boards 

The termination for Default clauses contained in the 
General Provisions Standard Forms 32 and 23A set forth the 
rights of the Government in case the contractor fails to 
perform or make progress under the contract. In addition 
to defining excusable delay, previously considered, those 
clauses prescribe the procedures for invoking default ter- 
mination, the contractor's liability, and the result when a 
termination for default is improperly made. Any default 
termination must be scrutinized on the basis of the particu- 
lar clause involved. 

The right to terminate a contract for default is dis- 
.cretionary with the procurement activity and the appropriate 
contract officials should exercise judgment in reaching a 
decision to terminate. Schlesinger V. United States, 182 
Ct. Cl. 571, 390 F.2d 702 (1968). The Default clauses pro- 
vide for two bases for terminations. One is for failure to 
perform within the time required, and the second is for fail- , 

ure to make progress with the work or to perform any other 
contract requiqements within the period provided by a "cure 
notice" from the Government. In the first type of termination 
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t h e  Government may show t h a t  it r e a s o n a b l y  e x e r c i s e d  its 
r i g h t  t o  t e r m i n a t e  s i m p l y  t h r o u g h  e v i d e n c e  t h a t  t h e - t i m e  f o r  
pe r fo rmance  h a s  passed. Nuclear Resea rch  Associates, I n c . ,  
70-1 BCA 8237 (1970). B u t  where a project i s  s u b s t a n t i a l l y  
complete by t h e  t i m e  required or s u p p l i e s  i n  s u b s t a n t i a l  
conformance w i t h  t h e  s p e c i f i c a t i o n s  are de l ivered  by t h e  due  
d a t e ,  d e f a u l t  t e r m i n a t i o n  may n o t  be effected u n l e s s  t i m e  is  
of t h e  e s s e n c e .  R a d i a t i o n  T&hnoloqy,Inc.  V. Un i t ed  S t a t e s ,  
177 C t .  C1. 227 (1966). I n  a t e r m i n a t i o n  for f a i l u r e  t o  make 
p r o g r e s s  t h e  bu rden  of proof becomes more d i f f i c u l t  and t h e  
Government m u s t  show t h e  c o n t r a c t o r  wou ld  n o t  have  t i m e l y  
per formed had t h e  c o n t r a c t  n o t  been  t e r m i n a t e d .  Wi l l i amsburq  
Drapery  Company, ASBCA 5484, 61-2 BCA 3111 (1968). The 
Government may lose t h e  r i g h t  t o  t e r m i n a t e  for  d e f a u l t  t h rough  
w a i v e r  i f  i t  allows t h e  c o n t r a c t o r  t o  c o n t i n u e  t o  perform and 
i n c u r  e x p e n s e  f o r  a n  u n r e a s o n a b l e  t i m e .  D e V i t o  v. Uni ted  
S t a t e s ,  188 C t .  C1.  979, 413 F.2d 1147 (1969). Once a d e l i v e r y  
s c h e d u l e  is waived  t h e  Government must  r e i n s t a t e  a s c h e d u l e ,  
e i t h e r  by agreement  or a r e a s o n a b l e  one  u n i l a t e r a l l y  estab- 
l i s h e d ,  for time t o  be o f  t h e  e s s e n c e  so as  t o  invoke  l a t e r  
d e f a u l t  a c t i o n .  Luman, I n c . ,  ASBCA 6431, 61-2 BCA 3210 
(1961). A d d i t i o n a l l y ,  where  t h e  work is d i v i s i b l e  t h e  Govern- 
ment may t e r m i n a t e  f o r  f a i l u r e  t o  make p r o g r e s s  o n l y  t h a t  
par t  o f  t h e  work o n  which t h e  c o n t r a c t o r  f a i l s  t o  make pro- 
g r e s s ,  n o t  t h e  whole c o n t r a c t .  Murphy v. Uni ted  States ,  164 
C t .  C1.  332 (1964). 

When t h e  Government t e r m i n a t e s  a c o n t r a c t  f o r  d e f a u l t ,  
t h e  c l a u s e  p r o v i d e s  t h e  c o n t r a c t o r  s h a l l  be l i a b l e  for ex- 
cess costs of r ep rocuremen t ,  and l i q u i d a t e d  damages accrued 
or, i n  t h e  a b s e n c e  of l i q u i d a t e d  damages,  t h e  ac tua l  damages 
s u f f e r e d  by t h e  Government. The l a s t  p r o v i s i o n  of t h e  s t a n d -  
ard d e f a u l t  a r t ic les  p r o v i d e  t h a t  t h e  r i g h t s  and remedies 
o f  t h e  Government unde r  t h e  c l a u s e  are i n  a d d i t i o n  t o  any  
o t h e r  r i g h t s  and remedies provided by law or c o n t r a c t  c l a u s e .  
As such  t h e  Government may r e c o v e r  actual  damages e v e n  w h e r e  
it h a s  los t  its r i g h t  t o  r e p r o c u r e m e n t  u n d e r  t h e  D e f a u l t  
c l a u s e .  Rumley V. Un i t ed  States ,  152 C t .  C1. 1 6 6  (1961). 
To recover e x c e s s  costs of rep rocuremen t  u n d e r  t h e  D e f a u l t  
c l a u s e ,  t h e  cost of t he  reprocured material  must  be r eason-  
able, t h e  r e p r o c u r e d  items must  be s u b s t a n t i a l l y  t h e  same as  
requi red  unde r  t h e  o r i g i n a l  c o n t r a c t ,  and t h e  Government m u s t  
have  acted i n  a r e a s o n a b l e  manner so as t o  m i t i g a t e  those 
costs. O f f i c e  Equipment Co.,  ASBCA 5040, 59-2 BCA 2302 
(1959). 
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Termination for convenience 

The Termination for Convenience clause gives -the Govern- 
ment the right to cancel a contract when to do so is in the 
best interest of the Government, notwithstanding the contrac- 
tor's ability and readiness to perform. In addition the De- 
fault clauses just discussed provide that an erroneous de- 
fault termination shall be considered a termination for con- 
venience when such a clause is included in the contract. 
Currentlyr the major procurement regulations make the in- 
clusion of a termination for convenience mandatory. Where 
the clause is mandatory by regulation the courts have held 
the clause to be included by law in the contract even though 
not in fact-present. G. L. Christian and Associates v. United 
Statesr 160'Ct. C1, 1 (1963). As a result most Government 
contracts may be presumed to include a Termination for Con- 
venience clause. The real effect of this clause is to es- 
tablish the measure of compensation the contractor may recover 
for the Government's termination of the contract. In the 
absence of this contract right the unilateral repudiation of 
a contract would be a breach of contract. In a breach of 
contract the aggrieved party may recover his expected or 
anticipated prof its as damages. However, under the clause 
the contractor recovers only his costs and the profit earned 
on work actually accomplished and the latter only if he is 
in a profit position at time of termination. The contractor's 
recovery has been limited to this measure even where the 
Government failed to invoke the termination article. John 
Reiner & Co. v. United States, 163 Ct. C1. 381 (1963). While 
there must have been a justifiable reason for invoking the 
Termination for Convenience c&auser College Point Boat 
Corpwation V. United statesr 267 U.S, 12 (1924)r the"courts 
have been reluctant to interfere with the broad discretion 
granted to the contracting officer by this clause. See 
Librach and Cutler v. United States, 147 Ct. C1. 605 (1959). 

The cumulative effect of the Convenience clause and the 
contract clauses for Default, Changes and Suspension of Work 
is to give the Government an extraordinary control over the 
performance of its contracts and to establish by contract 
the measure of reimbursement to be given to contractors when 
the Government exercises these rights. This power becomes 
even more remarkable when coupled with the Disputes clause of 
the contract which establishes the contracting officer as 
the initial arbiter of any disputes arising under the contract 
and makes his decision final on questions of fact subject 
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to an appeal to the board of contract appeals. More 
importantly it requires the contractor to perform in ac- 
cordance with the contracting officer's decision pending 
final decision of a dispute. 

SECTION IV--Acceptance and Payment 

In the absence of a breach of contract or termination by 
the Government the contractor at some point will tender per- 
formance for acceptance by the Government. After inspection 
and acceptance the Government's duty to make payment under 
the contract arises. The rights of the Government and the 
contractor are primarily contained in the standard Inspection 
and Payment clauses of the contracts. 

Inspection and acceptance 

The Default clause, previously discussed in this chapter, 
sets forth the Government's remedy for a contractor's failure 
to perform timely. The standard Xnspection clauses, contained 
in Standard Form 23-A and 32, for supply and construction 
contracts, respectively, provide the Government a remedy for 
other defects in a contractor's performance. 

. The-Inspection clauses provide two distinct types of 
inspection, often referred to as in-process and acceptance 
inspections. The in-process inspection is conducted during 
contract performance and allows the contracting officer to 
direct correction prior to delivery; the inspection conducted 
at this stage does not usually prevent subsequent rejection 
for defects discovered prior to formal acceptance. However, 
under certain circumstances where the inspector's acts imply 
waiver of a defect the Government has been estopped from 
later rejecting the performance. Daniel Joseph Company v. 
United States, 113 Ct. C1. 3 (19491, Inet Power, NASA BCA 
566-23, 68-1 BCA 7020 (1968). 

The Government has the right to conduct inspections but 
this does not mean the right will always be exercised. In 
many procurements, the contractor is required to establish 
a quality control program and the Government will limit its 
inspection to a review of that program. When the Government 
does choose to inspect it has broad latitude in selecting the 
type of inspection and the number to be conducted. Crown Coat 
Front Company V. United States, 154 Ct. C1. 613 (1961); Red 
Circle Corporation V. United States, 185 Ct. C1. 1 (1968).- 

. However, the inspection may not impose a higher standard of 
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quality than that required by the specifications. Gibbs 

conducting an inspection the Government may delay the per- 
formance of a contract for a reasonable time for that purpose. 
However, in the absence of a Suspension of Work clause, 
unreasonable delay constitutes a breach of contract by the 

Shipyard, Inc., ASBCA 9809, 67-2 BCA 6499 (1967). Also when 

Government. Gardner Displays Company v.*United States, 171 
Ct. C1. 497 (1965). 

If the Government chooses to inspect and discovers de- 
fects, two courses of action are available. The Government 
may reject or refuse to accept the contractor's tendered per- 
formance or the contracting officer may direct correction of 
the defects. The Government is entitled to strict compli- 
ance with the specifications and the alternate relief t h r o u g h  
correction of defects or price reduction for defects has been 
viewed as discretionary and does not affect the determination 
to reject performance. Cart Manufacturinq Company, ASBCA 
5249, 65-2 BCA 248397 (1965). In construction contracts the 
strict compliance with specifications rule has been dimin- 
ished somewhat by the doctrine of substantial performance. 
Continental Illinois National Bank 6 Trust Company v. United 
States, 122 Ct. C1. 804 (1952). The courts have used this 
doctrine to deny rejection for minor defects where the work 
has been substantially completed in good faith and the cost 
of correcting the defects would be greatly disproportionate 
to the damage to the Government in accepting the work. This 
doctrine as such is not applicable to supply contracts. In 
addition to substantial performance, the Government's right 
of rejection has been limited to particular items where the 
inspection conducted was not sufficient to be a reasonable 
basis to reject the whole lot. J. A. Jones Construction 
Company, ASBCA 5798, 61-2 BCA 3256 (1961). In any case, 
the contractor must be notified of rejection and the reasons 
for the rejection within a reasonable time. In the absence 
of notice, implied acceptance may be found by the court or 
the rejection held improper when made on an erroneous basis 
before delivery and tbe contractor might have corrected the 
defect. Cudahy Packinq Company v. United States, 109 Ct. C1. 
883 (1948). However, rejection for an improper reason after 
time for  delivery will not be set aside if a valid basis for 
rejection did exist. Chula Vista Electric Company, ASBCA 
9830, 65-2 BCA 23,191 (1965) .  

The alternative to rejection 
permits the Government to require 
or correct the defective material 
promptly the Government may do so 

of defective performance 
the contractor to replace 
and if that is not done 
by contract- or otherwise 
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a t  t h e  cost of t h e  c o n t r a c t o r .  T h i s  avenue  allows t h e  Govern- 
ment  t h r o u g h  s u p e r v i s i o n  t o  o b t a i n  t imely Pe r fo rmance  i n  ac- 
c o r d a n c e  w i t h  t h e  s p e c i f i c a t i o n s .  I f  t h e  t i m e  for d e l i v e r y  
a l ready has passed t h e  Government a t  i ts  d i s c r e t i o n  a l so  may 
accept d e f e c t i v e  pe r fo rmance  w i t h  a c o r r e s p o n d i n g  r e d u c t i o n  i n  
c o n t r a c t  price. C h e r r y  Meat Packers, I n c . ,  ASBCA 8974, 63 
BCA 19,506 (1963). T h i s  does n o t  c o n s t i t u t e  a waiver of 
those d e f e c t s  for  any  s u b s e q u e n t  pe r fo rmance .  

t h e  Government must  accept t h e  pe r fo rmance  when t e n d e r e d  by 
t h e  c o n t r a c t o r  or reject  it as nonconforming. I f  t h e  Govern- 
ment f a i l s  t o  g i v e  n o t i c e  of r e j e c t i o n  w i t h i n  a reasonable 
t i m e  t h e  c o u r t  may c o n s t r u e  the Government 's  acts as a w a i v e r  
o f  d e f e c t s  and a c c e p t a n c e  o f  t h e  o t h e r w i s e  nonconforming per- 
formance.  J. R. Simplot Company, ASBCA 3952, 59-1 BCA 2112 
(1959); Cudahy Pack ing  Company v. Un i t ed  S t a t e s ,  109 C t .  
C1.  833 (1948). Payment creates t h e  p re sumpt ion  t h a t  t h e  
t r a n s a c t i o n  is closed. Dubois C o n s t r u c t i o n  Company v. Un i t ed  
S t a t e s ,  120 C t .  C1.  139  (1951). However, payment m u s t  be 
a u t h o r i z e d  by t h e  same p e r s o n  who is a u t h o r i z e d  -to a c c e p t  o r  
reject  t h e  per formance .  

Accep tance  unde r  t h e  s t a n d a r d  i n s p e c t i o n  a r t i c l e s  i n  
s u p p l y  and c o n s t r u c t i o n  c o n t r a c t s ,  S t a n d a r d  Forms 23-A and 
32,,is c o n c l u s i v e  on  t h e  Government e x c e p t  f o r  l a t e n t  defects,  
f r a u d ,  or such  gross m i s t a k e s  as amount t o  f r a u d .  The  Govern- 

.. m e n t ' s  r i g h t s  unde r  t h e  I n s p e c t i o n  c l a u s e  are l a r g e l y  e x t i n -  
g u i s h e d .  However, t h e  Government sometimes i n c l u d e s  a G u a r -  
a n t y  or Warranty  c l a u s e  i n  i t s  c o n t r a c t s  which h a s  t h e  effect  
o f  p o s t p o n i n g  t h e  f i n a l i t y  of a c c e p t a n c e .  Where remedies 
r e m a i n  ava i l ab le  a f t e r  a c c e p t a n c e  unde r  both t h e  I n s p e c t i o n  
c l a u s e  and t h e  G u a r a n t y  c l a u s e  t h e  Government may proceed 

I n  t h e  a b s e n c e  of a contract p r o v i s i o n  t o  t h e  c o n t r a r y ,  

- 
u n d e r  e i t h e r  c l a u s e .  Federal P a c i f i c  Electric C&m6any, IBCA 
334, 64 BCA 4494 (1964). The Government h a s  t h e  burden  o f  
p r o v i n g  t h e  e x i s t e n c e  of l a t e n t  d e f e c t s .  L a t e n t  defects are 
those d e f e c t s  which  e x i s t  a t  t h e  t i m e  of a c c e p t a n c e  b u t  w h i c h  
are n o t  d i s c o v e r a b l e  by a r e a s o n a b l e  i n s p e c t  ion .  Hercules 
E n g i n e e r i n g  & Manufac tu r ing  Company, ASBCA 21,979, 59-2 BCA 
2426 (1959). The Guaran ty  or War ran ty  clause used by the 
Government s h o u l d  n o t  be c o n f u s e d  w i t h  t h e  commercial t y p e  
w a r r a n t i e s .  The former applies only t o  l a t e n t  d e f e c t s  and 
is n o t  a promise t h a t  someth ing  w i l l  p e r f o r m  s a t i s f a c t o r i l y  
for a s ta ted period of t i m e .  
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Payment and discharqe 

make payment. This is normally the primary o b l i g a t i o n  of 
t h e  Government in contracts and is set out in the Payments 
clause of the contract which contains certain requirements 
such as submission of proper invoices. While the Government 
normally will, and should, make prompt payment to take ad- 
vantage of any prompt payment discount, the contractor may 
not recover interest for delay in payment absent a statute 
or contractual provision specifically authorizing the payment 
of interest. Ramsey v. United States, 121 Ct. C1. 426, 101 F. 
Supp. 353 (1951). See also 28 U.S.C. 2516(a). In addition, 
the Government has the common law rignt of setoff by which a 
contract payment may be applied to discharge an outstanding 
debt due by the contractor to the Government. United States 
v. Munsey Trust Co., 332 U.S. 234 (1947). Public Law 89-505, 
28 U.S.C. 24158 passed by Congress in 1966, set forth the 
first time a statute of limitations on claims by the United 
States. However, that l a w  specifically excluded the appli- 
cation of the provisions to the Government's right of setoff. 
The Comptroller General is specitically required to setoff 
debts of contractors against judgments against the United 
States. 31 U.S.C. 227. The Government's right of setoff is 
lost so far as concerns claims arising independently of the 
contract when an assignment nas been made by the contractor 
pursuant to the Assignment of Claims Act of 1940, 41 U.S.C. 
15, 31 id. 203, 65 - Stat. 41, and the valid assignment contains 
no set-off provision. 

'After acceptance the Government incurs the obligation to 

One of the more vexatious problems in making payment 
arises where the Government is a mere stakenolder of the con- 
tract funds and is faced with various claimants. Because 
the courts are not consistent on these matters and dual pay- 
ment may result, the Government has often refused to pay ex- 
cept pursuant to an authoritative court decision or an agree- 
ment of the parties. See Speidel, "'Stakeholder' P.ayments 
under federal Construction Contracts: Payment Bond Surety v. 
Assignee," 47 Va. L. Rev, 640 (1961). 

There is no general rule in Government contracts as to 
what constitutes a discharge of the party's obligation under 
the contract. However, acceptance of final payment by the 
Contractor without exception normally will constitute a 
discharge. In certain contracts, such as cost reimbursement, 
the  Government may'require the contractor to execute a 
written release of .any other claims under ,the. contract. How- 

. .  ever, in the absence of such a release the dealings of the 
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parties may also show accord and satisfaction. An accord is a 
bilateral agreement requiring additional performance (payment) 
in settlement of a claim. 
formance is tendered. It should be remembered that both the 
Government and the contractor may reserve certain contested 
claims for resolution at a later date. 

Satisfaction occurs when that per- 

This manual is intended only to give certain broad guide- 
lines in this area, and any proposition is subject to modifi- 
cation by statute, contractual agreement and by the dealings 
of the parties when contracting. Greater detail may be found 
in the following publications which were of great assistance 
.in preparing the manual: Federal Procurement Law, Nash and 
Cibinic (1969); Government Contracts Handbook, Cuneo (1962); 
Navy Contract Law, Department of the Navy (1959): United 
States Government Contracts and Subcontracts, Jack Paul: 
Government Contract Changes, Nash (1975); Government Contract 
Bidding, Shnitzer (1976). 
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41U.S.C. 51-54 0 0 0 0 0 0 1-9, 5-3 
4 1  U o S o C o  251  0 0 0 0 0 0 1-11, 3-4 
4 1  U.S.C. 252 . . . . . . . . . . . . . . . . . 1-11, 4-3 

. 4-5, 4-8 
41 U.S.C. 252(d )  0 0 0 0 0 0 0 0 0 5-3 
4 1  U . S . C .  253 0 0 0 0 0 0 . o  1-11, 3-20 

4 1  UoSoC. 254 0 0 0 0 a 1-11 
.- 41U.S.C. 253(b )  . . . . . . . . . . . . . . 3-12, 3-19 

4 1  U.S.C. 2 5 4 ( a )  . . . . . . . . . . . . . . . . 5-2 
4 1  U.S.C. 254(b)  . . . . . . . . . . . . . 4-21, 4-23, 4-24 
41U.S.C. 2 5 4 ( e )  . . . . . . . . . . . . . . . . 4-25 
41U.S.C. 255 . . . . . . . . . . . . . . . . . 1-11 ,5 -12  
4 1  U.S.C. 256 . . . . . . . . . . . . . . 1-11 
4 1  U o S o C o  257 0 0 0 0 0 0 0 0 0 0 1-11? 4-4 
4 1  UoSoC. 258 0 0 0 0 0 0 0 0 s 0 1-11 

4 1  U o S o C o  260'  0 0 0 0 0 0 0 0 0 1-11, 3-4 
41 U . S . C -  321 0 0 0 e 0 0 e 0 1-12 

41 U.S.C. 259 . . . . . . . . . . . . . . . . . 1-11 

4 1  U.S.C. 322 . 0 0 . 0 0 . . . . 1-12 
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41U.S.C. 351 
41U.S.C. 352-358 . . . . . . . . . . . . . . .  
41U.S.C. 401-412 
42U.S.C. 2462 . . . . . . . . . . . . . . . . .  
44U.S.C. 3702 
4 4 U . S . C . 3 7 0 3 .  . . . . . . . . . . . . . . . .  
46 U.S.C. 1155 . . . . . . . . . . . . . . . . .  
46 U.S.C. 1155a . . . . . . . . . . . . . . . .  
50U.S.C. 643 . . . . . . . . . . . . . . . . .  
50 U.S.C. 121101233 
50 U.S.C. 1 4 3 1  
50 U . S . C .  143101435 
50 U.S.C. 143101436 
50 U.S.C. 2162-2168 
50 U.S.C. App . 1152 
50 U . S . C .  App . 2061 
50 U.S.C. App . 2092(a)  . . . . . . . . . . . . .  
50 U.S.C. App . 2 0 9 1 ( a ) ( l )  . . . . . . . . . . .  

UNITED STATES STATUTES AT LARGE 

1.11. 5-11 
1-11 
1-11 
1-10 
3-11 
3-11 
1-11 
1-11 
1-11 
1-11 
2-8 
1-10 
3- 3 
1-10 
1-10 
1-10? 5-10 
1.10. 5-12 
5-12 

1 8 4 2 .  August 2 6 .  5 S t a t  . 526 . . . . . . . . . .  3-13 
1852. August  31. 1 0  S t a t  . 93 . . . . . . . . . .  3-13 
1861. March 2. 12 S t a t  . 220 . . . . . . . . . .  3-7 

1949. J u l y  1. 63 S t a t .  377 . . . . . . . . . . .  3-4 
1949. J u l y  I. 6 3  S t a t  . 403 . . . . . . . . . . .  3-4 
1951. May 15. 6 5  S t a t  . 4 1  . . . . . . . . . . .  6-16 
1958. August 28. 72  S t a t  . 972 . . . . . . . . .  5-13 

1875. March 3. 18  S t a t  . 455 . . . . . . . . . .  5-4 
1941. December 18. 55 S t a t  . 838 . . . . . . . .  3-3 

1968. September 25. 82 S t a t  . 863 . . . . . . . .  4-25 

UNPUBLISHED DECISIONS OF THE COMPTROLLER GENERAL 

A.59512, J a n u a r y  11. 1935 . . . . . . . . . . .  
13.160004. October 17 .  1966 . . . . . . . . . . .  
8.162293. September 29. 1967 . . . . . . . . . . .  
8.165555. J a n u a r y  24. 1969 . . . . . . . . . . .  
B.166002. Februa ry  19.  1969 . . . . . . . . . .  
8.173677. J u n e  24. 1974. 74-1 CPD 339 . . . . .  
B.176283. Februa ry  5. 1973 . . . . . . . . . . .  
B.177889. J u n e  26. 1973 . . . . . . . . . . . .  
8.180448. A p r i l  23.  1974. 74-1 CPD 219 . . . . .  
B.181261. J u n e  9. 1975. 75-1 CPD 345 . . . . . .  
B.182104. November 29. 1974. 74-2 CPD 301 . . .  
B.182979. September 12. 1975. 75-2 CPD 144 . . .  

8.161595. August 17. 1967 . . . . . . . . . . .  

B.180268. J u l y  29. 1974. 74-2 CPD 65 

3-12 
3-7 
3-12 
2-8 
3-17 
3-17 
4-16 
4-15 
3-18 
4-16 
4-15 
3-21 
4-15 
4-16 

A-1 5 



B-183463, September 23, 1975, 75-2 CPD 168 . . .  4-15 
B-184835, February 23, 1976, 76-1 CPD 124 . . .  4-16 . B-184172, May 4, 1976 . . . . . . . . . . . . .  3-19 
B-187152, August 31, 1976, 76-2 CPD 209 . . . .  3-20 

MISCELLANEOUS 

N A S P R , A p p . G .  5-4 
47 Va.L.Rev. 640 . . . . . . . . . . . . . . . .  6-16 

-. . 




