
Under 25 U.S.C. 
broad d iscre t ion  as to the deduction of administrative 
fees from the  proceeds of comercia1 sales of tinker 
f r o m  Indian lands. 
Solicitor of the In t e r io r  Dfpartment, there is no re- 
quirement that administrative fees be deducted i n  every 
instance i n  which public funds are expended. 
quently, Bureau of Indian Affairs procedures reducing 
administrative fees otherwise collectible by any amount 
the tribe involved agrees to expend fo r  timber manage- 
nent are not  unlawful. 

413, the  Secretary of the In t e r io r  has 

Contrary to the opinion of the 

Conse- 

%e Chairnm of the  Subcornnittee on In t e r io r  and Elated 
Agencies, House Cornittee on Appropriations, has requested our 
opinion as to whether the Bureau of Indian Affairs  has been ac t ing  
i n  an unauthorized E w e r  by depositing adnin is t ra t ive  f ees  col- 
lected from sales of t i r r k r  fron tribal and a.lfotted lands i n t o  
Bureau accounts, and raking such fmds d i r e c t l y  available for pay- 
ment of expenses r e l a t ing  to tribal forest m a g a n t  a c t i v i t i e s .  
This request follows a recent  legal ojjinion by the Solicitor of tke 
Departrent of the I n t e r i o r ,  concluding t h a t  the Bureau ' s  cur ren t  
procedures for handling adnin is t ra t ive  fees  are inconsisterit w i t h  
25 U.S.C. S 413 (1976).  That provision authorizes the Secretary of 
the In t e r io r  to collect and dispose of administrative fees  for work 
done fo r  Indian tribes or individuals. The Solicitor has  concluded 
that BIA's procedures mmt to a "diversion" from the United States 
Treasury of funds collected to cover costs paid for with public 
funds , 

We have examined the Bureau's procedures for col lect ion and 
disposi t ion of administrative f ees  i n  l i g h t  of 25 U.S.C. § 413 and 
its leg i s l a t ive  h is tory ,  and cor.clude that those procedures do not 
v io l a t e  the aplicable statutory requirements. A deta i led  discus- 
sion of the reasons f o r  o u r  conclusion follows. 

In  exercising its t r u s t  r e s p m s i b i l i t i e s  fo r  Indian lands,  the 
Bureau of Indian Affairs manages (normally on a j o i n t  basis with the 
tribe or individual concerned) the developxnt  and comrc ia l  sale 
of tinker from both allotted ( individual)  ana unallotted (tribal) 
Indian lands. 25 U.S.C. 55 406-407, 466. Under 25 u.S.C. 
SS 406-407, the l e g i s l a t i v e  authori ty  for commercial sale of Indian 
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timber, the Secretary of the I n t e r i o r  is permitted to deduct admin- 
i s t r a t i v e  costs from tunber sale proceeds pursuant to 25 U.S.C. 
fr 413. The latter provision states: 

"The Secretary of the I n t e r i o r  is hereby 
authorized, i n  h i s  d i scre t ion ,  and under such rules 
and regulat ions as he m y  prescr ibe,  to collect rea- 
sonable f e e s  to cover the  cost of any and a l l  work 
performed for Indian tribes or f o r  individual  In- 
dians,  to  be paid by vendees, lessees, or assignees,  
or deducted from the proceeds of sale, leases, or 
other sources of revenue: Provided, That the munts 
so collected s h a l l  be a v e r e d  i n t o  the Treasury as 
miscellaneous receipts, except when the  expenses of 
the work are paid from Indian tribal funds, i n  which 
event  they s h a l l  be credited to such funds." 

Whenever the Federal Government sells Indian timber, 25 U.S.C. 
S 413 permits the Secretary of the I n t e r i o r  to r e t a i n ,  i n  h i s  dis-  
c r e t i o n ,  a reasonable port ion of the proceeds to reimburse e i t h e r  
(or bth) the Federal Government or Indian tribes f o r  the expenses 
of timber managerrent ( including the cost of tunber sale administra- 
t i o n ) .  Khen reimburserent is made f o r  expenses incurred by the 
Federal Governtent, mui t s  collected are to be credited to  the 
Treasury as miscellaneous receipts; when reimbursement is made f o r  
exy>enses incurred by Indian tribes, amounts collected are to be 
credited to the appropriate tribal funds. 

By regulat ion,  the Secretary of the I n t e r i o r  has exercised the 
Current regulat ions,  i n  d i s c r e t i o n  given to  him under sec t ion  413. 

e f f e c t  s ince 1961, provide: 

"In sales of tix2x.r from e i t h e r  allotted or un- 
allotted lands,  a reasonable deduction s h a l l  be made 
from the gross proceeds to cover i n  whole or i n  part 
the cost of managing and protect ing the f o r e s t  lands, 
including the cost of timber sale adminis t ra t ion,  but  
not including the costs that are paid from funds a p  
propriated s p e c i f i c a l l y  for f i r e  suppression or 
f o r e s t  pest control .  Unless s p x i a l  ins t ruc t ions  
have been given by the S e c r e b r y  as to the munt of 
the deduction, or the manner i n  wnicn it is to be 
nmde, there shall be deGucted 10 Lxrcent of the gross 
amount receiveir for tmkr  soid ur,der recjular super- 
v i s ion ,  aria 5 percent when the txber is sold i n  such 
a rimier that l i t t l e  adminis t ra t ive expense by the  
-.__ 

. 
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Indian Bureau is required. 
adminis t ra t ive deductions s h a l l  be determined i n  a 
Similar m e r . "  25 C.F.R. 141.18 (1981) (anphasis 
supplied 1 .I 

According to the Department of the I n t e r i o r ,  the  practice of 

Service fees i n  l i e u  of 

the Bureau unt i l  the e a r l y  1960's w a s  to deduct administrative costs 
f r o m  the proceeds of sales (general ly  10 percent ,  or 5 percent  f o r  
sales involving l i t t l e  adminis t ra t ive cost), and to deposi t  such 
amounts i n t o  the Treasury as  miscellaneous receipts. By 1962, how- 
ever, the Bureau's prac t ice  was to reduce the m u n t  deducted by an 
m u n t  equal to the pro - rata share of adminis t ra t ive elrpenses borne 
by the tribe.2 

In 1972, throcgh special i n s t r u c t i o n s  issued by the A s s i s t a n t  
Secretary for Public Land Nanagement, the Bureau's procedures were 
revised to reduce the aaminis t ra t ive fee deduction by an m u n t  
equivalent  to any tribal contr ibut ion to timber management ex- 
penses. According to the Ass is tan t  Secretary's instruct ions:  

%hen Indian tribes contr ibute  toward paying the 
cost of t h e  f o r e s t r y  program on their respect ive 
reservat ions by authar iz ing expenditures from their 

1 Regulations p r i o r  to 1961 provided f o r  a s imi la r  10  percent de- 
duction, subjec t  to special i n s t r u c t i o n s  of the Comissioner of 
Indian Affairs, but only were to cover costs d i r e c t l y  related to 
tinber sale ackunis t ra t ion.  A t  
the tine, this Office advocated a mre liberal construction of 
the t p s  of expenses covered, which view is now re f lec ted  i n  the 
cur ren t  regulations.  - See "Administration of Forest Nmsge=nt 
A c t i v i t i e s  by the Bureau of  Indian Affa i r s ,  portland, Oregon, 
Area Office," November 9 ,  1956, a t  12. 

- See 25 C.F.R. 5 141.25 (1958). 

2 The following example is given by the E p a r t m n t o f  the In- 
terior: In a timber sale with total  proceeds of $10,000,000, 
10 percent ($l,OOO,OOO) w u l d  normally be deducted f o r  achin- 
i s t r a t i v e  costs. 
$1,000,000 by the Bureau and an addi t iona l  $500,000 by the tribe, 
the 10 percent deduction w u l d  be reduced by one th i rd ,  - i.e. the 
percentage of total costs borne by the tribe. 
$666,666 muld  be deducted as adminis t ra t ive f e e s  arid be depos- 
ited i n  the Treasury as miscellanecus rece ip ts .  

I f  actual adminis t ra t ive expenses had k e n  

Consequently, 
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exis t ing tribal accounts, the m u n t  of the adminis- 
t r a t i v e  fee  deduction* * * sha l l  be determined by 
reducing the administrative fee deduction that would 
otherwise be collectible under these instruct ions in  
the absence of any tribal contribution, by the actual 
m u n t  of the tribal contribution." Nermrandum from 
Assistant Secretary Lmsch to the C m i s s i o n e r  of 
Indian Affairs ,  dated June 15, 1972. 

Under new accounting procedures adopted i n  1975, a p r t i o n  of 
the proceeds of each timber sale w a s  set aside in  a separate holding 
account. Funds deposited i n  this account were to be made available 
to reimburse Indian tribes for  expenses re la t ing  to approved forest 
management ac t iv i t i e s .3  A t  the end of each f i s c a l  year, t h e  tribes 
would subnit invoices de t a i l i ng  tlieir actual costs for the forestry 
program. 
tha t  portion of sale proceeds held i n  the holding acount, 
remaining i n  that account a t  the end of the f i s c a l  year would be 
dewsited in  the Treasury as miscellaneous receipts.  

!The Bureau muld then make appropriate reimbursements from 
Any funds 

I n  1979, the A s s i s t a n t  Secretary for Indian Affairs  issued an 
amendment to the spec ia l  instruct ions for tinber sale deductions, 
permitting tirber sale proceeds deposited i n  the special holding 
account to be mde avai lable  fo r  imediate expenditure for ac t iv i -  
ties s u p p r t i v e  of the timkr program. See bi-rmiium from Assis- 
tant Secretary Cerard to  Area Directors,dated bay 25, 1979. Funds 
remain available for  this p u r p s e  through the f i s c a l  year following 
the one i n  which the proceeds accrued, a f t e r  which time any armunt 
unused is to be deposited i n  the Treasury as miscellaneous 
receipts.4 Th i s  amendment was intended to b e n e f i t  tribes that did 
not have su f f i c i en t  funds of t h e i r  own to expend i n  ant ic ipat ion of 
reimbursement. 

3 This  procedure i n i t i a l l y  applied only to the sale of timber 
from unallotted lands, but was later exteRded to  cover allotted 
lands as w e l l .  

4 I n  1980 the period of ava i l ab i l i t y  of the funds in  the special  
holding account was extended to 2 years  follcwing the year i n  
which they were received. 
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%e Solicitor of t h e  Epar tment  of the I n t e r i o r ,  i n  h i s  opinion 
of May 5, 1982, coricludes that the  above-described procedures of the 
Bureau of Indian Af fa i r s  c o n s t i t u t e  an illegal d ivers ion  of funds 
t h a t  should properly have been d e p s i t e d  i n t o  the Treasury as m i s -  
cellaneous r e c e i p t s .  That conclusion is premised on an i n i t i a l  
determination t h a t  25 U.S.C. 
t i o n  to r e f r a i n  from c o l l e c t i n g  a d n i n i s t r a t i v e  fees when pub l i c  
m n i e s  have been used i n  the  management of Indian timber sales. 
Because w e  d i sagree  with t h i s  i n i t i a l  determination, we view t h e  
Bureau's procedures, as m d i f i e d  by special i n s t r u c t i o n  of t h e  
Assistant Secretary, to be proper. 

413 a f f o r d s  the  Secretary no discre- 

According to the opinion of t h e  Solicitor, 25 U.S.C. § 413 con- 
t a i n s  a " s t a tu to ry  d i r e c t i v e "  t h a t  impses a "duty" on t h e  Secretary 
to collect reasonable f e e s  to cover the costs of work performed f o r  
Indians.  Solicitor's opinion, pp. 11-13. A reasonable f e e ,  accord- 
ing to t h e  Solicitor, "means a fee which approximately equals  the 
m u n t  of  pub l i c  funds expended." Consequently, proce- 
dures t h a t  reduce the anmunt of f ees  co l l ec t ed  to a l e v e l  below t h a t  
of pub l i c  funds expended are considered to be i.n v i o l a t i o n  of 25 
U.S.C. § 413. 

- Id . ,  p. 12. 

Unlike the  Solicitor, hovever, w e  can f ind  nothing i n  the pre- 
s e n t  language of s e c t i o n  413 that supports such a r e s t r i c t i v e  view 
of the  Sec re t a ry ' s  d i s c r e t i o n  i n  t h i s  area. Contrary to the Solici- 
tor's statement t h a t  s e c t i o n  413 conta ins  a " s t a tu to ry  d i r e c t i v e "  to 
charge a d z i n i s t r a t i v e  fees, t h e  actual language of the  statute pro- 
v ides  that the Secre ta ry  is "authorized, i n  h i s  d i sc re t ion ,  and 
under such r u l e s  and r egu la t ions  as he r a y  prescribe" to collect 
reasonsble f e e s  f o r  t h e  cost of  m r k  p e r f o m d  for Indians. 
25 U.S,C. S 413 (1976) (emphasis added). We have previously charac- 
t e r i z e d  language a lms t  i d e n t i c a l  to t h a t  Qnderscored as p lac ing  the  
mtter wi th in  the  sound d i s c r e t i o n  of the agency involved. - See 58 
Camp. Gen. 108, 111 (1978); 53 COT. Gen. 143, 144 (1973);  accord, 
Shennan R. Smat, Co. v. U n i t e d  States E p t .  of T r a n s p r t a t i o n ,  516 
F. S u p .  260, 26411.1 (D.C.D.C. 1981). there such broad d i s c r e t i o n  
exists, the  agency's a c t i o n  will not  be considered improper so long 
as it is c o n s i s t e n t  with t h e  underlying s t a t u t o r y  purposes and so 
long as any procedural requirements are followed. 
- Federation of  Federal EZn;Sloyees v. Devine, 679 F. 2d 907, 912 (D.C. 
C i r .  1981). 

--- See EJational 

The %licitor's r e s t r i c t i v e  view of  25 U.S.C. 'S 413 appars to 
be based p r i n c i p a l l y  upon an a n a l y s i s  of the purpose and l e g i s l a t i v e  
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h i s t o r y  of  t h a t  provision, wi th  p a r t i c u l a r  emphasis given to its 
predecessor, enacted i n  1920. As a preliminary matter, w e  note t h a t  
the  earlier version of tile s t a t u t e  express ly  "directed" the Secre- 
t a r y  to charge reasonable fees f o r  wrk inc iden t  to sale or lease of 
Indian lands or the timber thereon. A c t  of February 1 4 ,  1920, ch. 
75, 4 1  Stat.  4013, 415. Cecause the statute was amended i n  1933 to 
delete this mandatory language and replace it w i t h  the present  dis-  
c r e t iona ry  language, w e  ques t ion  the Slicitorls r e l i a n c e  on the 
l e g i s l a t i v e  h i s t o r y  of the f i r s t  version. A c t  of March 1, 1933, 
ch. 158, 47 Stat. 1417. 

The f a c t  that the 1933 amendment changed mandatory language 
i n  t h e  1920 provision to the present  vers ion  is in i t s e l f  a strong 
ind ica t ion  that the Congress intended to broaden the Secretary's 
discretion i n  this area. - See S u t k r l s n d ,  S t a t u t e s  and S t a t u t o 2  
Construction, Si 57.05 a t  419 (4th ed. 1973).  The l e g i s l a t i v e  h i s -  
tory of the 1933 anendment, however, s p e c i f i c a l l y  states that 
" [ t l h i s  b i l l  will make t h e  c o l l e c t i o n  of f e e s  o p t i o c a l  i n  the  ais- - 
c r e t i o n  of the Secre ta ry  of the I n t e r i o r  * * *.Ii H.R. 2ep. ?Io. 875, 
72d Cong. 1st Sess. 1 (1932) (emhasis added). The Solicitor's 
opinion does  recognize that the Secretary was given discretion under 
t h e  1933 mnciment to collect no fee. tIowever, it considers t h i s  
d i s c r e t i o n  to  be lirnited on ly  to s i t u a t i o n s  i n  which pub l i c  monies 
were no t  expnded.  Solicitor's opinion, a t  7-8. In  c u r  opinion, 
h a e v e r ,  there is nothing i n  either the s t a t u t o r y  language or i n  t h e  
l e g i s l a t i v e  h i s t o r y  of the 1933 amendment to j u s t i f y  such a 
conclusion. 5 

5 The Solicitor appears to base t h i s  view on the fact t h a t  t he  
1933 amendrent was m t i v a t e d  by a desire to g ive  the Secretary 
f l e x i b i l i t y  no t  to charge adminis t ra t ive  fees to cover tribal 
funds expended. This had been i n  r e s p n s e  to the  Comptroller 
General's dec is ion  that the  previous version of the  s t a t u t e  re- 
qui red  a l l  fees collected, even those for expenses paid from 
tribal funds, to be paid to t h e  Treasury as miscellaneous 
receipts. A-10174, September 22, 1925. kjhile we are w e l l  aware 
of t h e  circumstances surrounding the  1933 amendmnt, it appars 
from the broad g r a n t  of d i sc re t iona ry  au tho r i ty  i n  t h e  actual 
s t a t u t o r y  language that the Congress intsnded to g ive  tk,e Sccre- 
tary t h e  f l e x i b i l i t y  to decline to collect adn?inistrative fees 
i n  any s i t u a t i o n  where c o l l e c t i o n  was considered to be unwar- 
r an ted ,  rather than j u s t  to p r m i t  the Secre ta ry  to forego col- 
l e c t i o n  of costs paid from tribal funds. 
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Having Stated our  opinion t h a t  25 U.S.C. § 413 gives  the Secre- 
tary of the I n t e r i o r  t h e  d i s c r e t i o n  to reduce or d e c l i n e  the collec- 
t i o n  of adminis t ra t ive  fees, even where such c o l l e c t i o n s  would be 
used to o f f s e t  expenditures from pub l i c  funds, two ques t ions  still 
remain: F i r s t ,  whether the p resen t  Bureau p rac t i ce  is cons i s t en t  
with rules and r egu la t ions  prescribed by the  Secretary; and second, 
whether such procedures c o n s t i t u t e  an abuse  of t h e  d i s c r e t i o n  
granted to the Secretary. 

In  o u r  view, t h e  p re sen t  Bureau p r a c t i c e  is c o n s i s t e n t  w i t h  
As described regula t ions  properly promulgated by the  Secretary.  

above, the  present  regula t ion  provides for deduction of  1 0  percent  
(or 5 percent  for low-cost timber sales) " [u ln l e s s  special instruc- 
t i o n s  have been given by the Secre ta ry  * * *." 25 C.F.R. § 141.18 
(1981). 
practice is f o l l m e d ,  have i n  f a c t  been issued. 
Ass i s t an t  Secre ta ry  Loesch to t h e  Comnissioner of Iriuian Af fa i r s ,  
da ted  June 15, 1972, as amended liy bIemrandun from Ass i s t an t  Secre- 
tary Gerard to Area Dsectors, dated May 25, 1979. 
consider t h e  p re sen t  p r a c t i c e  to be "under such r u l e s  a d  regula- 
t i o n s  as [ the  Secre ta ry]  may prescribe." 

S p c i a l  i n s t ruc t ions ,  under which the presmt fee-reduction 
- See :iemrandum from 

Vie therefore  

25 U.S.C. § 413 (1976).6 

F ina l ly ,  we do no t  f ind  t h e  dec is ion  to forego c o l l e c t i o n  of 
fees to t h e  e x t e n t  t h a t  Indian tribes agree to use such funds f o r  
approved t i r k e r  m a g e m n t  a c t i v i t i e s  to be an abuse of S e c r e t a r i a l  
d i scre t ion .7  Khi le  25 U.S.C. 5 413 obviously ind ica t e s  an inten- 
t i o n  on the part of the  Congress that services p e r f c m d  for indivi-  
dual Indians or tribes be reirrbursed where pssible from tribal 

6 The Secretary, should he d e s i r e ,  may of course amend t he  pro- 
cedures to achieve t h e  resu l t  t h a t  the  Solicitor's opinion 
advocates, Such an arrenc;Jilsnt, however, m y  on ly  cprate pro- 
spec t ive ly .  - See B-119574, ~ovember  3 ,  1954, i n  which w e  h e l J  
t h a t  t h e  Secretary's dec is ion  to ~- pernit waiver of sec t ion  413 
fees f o r  tribally-ed e n t e r p r i s e s  could no t  be made retrozc- 
t i v e  to a period before the applicable regula t ion  or i n s t r u c t i o n  
w a s  amended. 

7 As we indicated i n  a 1975 report, however, proper c o n t r o l s  over 
t h e  manner i n  which t l e  f e e  reduction is a c m q l i s h e d  are neces- 
sary to ensure that the purposes Oehind t h a t  fee reduction are 
f u l f i l l e d .  - See "Indian Natural Resources-+pr tuni t ies  f o r  Im- 
proved Managemnt and Increased Prouuct iv i ty .  Par t  I: Forest 
Land, M g e l a n d ,  and Cropland." RED-76-8, August 18, 1975, a t  
17-19. 
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revenues, the 1933 enactment r e f l e c t s  a recogni t ion t h a t  counter- 
v a i l i n g  policies might warrant foregoing such c o l l e c t i o n s  i n  c e r t a i n  
instances.  I n  f a c t ,  as discussed h v e ,  t h e  1933 a r r e n h n t w a s  
i t s e l f  m t i v a t e d  i n  part by a desire to f a c i l i t a t e  p a p n t  of f o r e s t  
m n a g e m n t  expenses from tribal funds without p lac ing  an u n f a i r  
f i n a n c i a l  burden on the tribes. 
indicate a s t rong  support  of the po l i cy  of Indian self-nlanagement. 
-- See, e.y., Indian Self-Determination A c t  of  1976, 25 U.S.C. 
§$ 450-450n. Reduction of adminis t ra t ive  f e e s  under the p resen t  
Bureau procedures encourages tribes to take on a l a r g e r  share of 
f o r e s t  managercent r e s p o n s i b i l i t i e s ,  a f a c t  that we be l ieve  may 
proper ly  have k e n  considered by the Secre ta ry  i n  exerc is ing  the 
broad d i s c r e t i o n  granted to him under sec t ion  413. 

Later enactments of t h e  Congress 

FDr the  reasons described a b v e ,  it is our  opinion that the 
Secretary of the I n t e r i o r  has t h e  d i s c r e t i o n  to reduce the amount of  
adminis t ra t ive  fees that would otherwise ke collectible under 
25 U.S.C. S 413 by an munt equal to tribal con t r ibu t ions  to f o r e s t  
management a c t i v i t i e s .  
r i z e d  the  c o l l e c t i o n  of adminis t ra t ive  costs from tribal revenues, 
it did n o t  mandate t h a t  such costs be collected i n  every ins tance  i n  
which public funds had k e n  expenjed. 
s ec t ion  413,  we be l i eve ,  is incons i s t en t  w i t h  the  broad d i sc re t ion -  
ary language of that provis ion ,  and is unsupprted by its legisla- 
t ive h i s  tory. 

We bel ieve  that, while s e c t i o n  413 autho- 

Such an i n t e r p r e t a t i o n  of 

Because of the foregoing,  it is also our  conclusion that the  
procedures of the Bureau of Indian Affairs,  based u p n  special 
i n s t r u c t i o n s  i s sued  under a u t h o r i t y  of the Secretary's r egu la t ions ,  
and c o n s i s t e n t  wi th  h i s  d i s c r e t i o n  under s e c t i o n  413, were lawful .  
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