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T h e  H o n o r a b l e  Jack D a n f o r t h  
Cha i rman ,  C o m m i t t e e  o n  Commerce, 

S c i e n c e ,  and  T r a n s p o r t a t i o n  
U n i t e d  S t a t e s  S e n a t e  DO NOT MAKE AVAILABLE TO PUBLIC READIIW; 

D.ear M r .  Chairman:  

T h i s  i s  i n  r e s p o n s e  t o  y o u r  l e t t e r  da ted  J a n u a r y  29 ,  
1985 ,  a s k i n g  s i x  q u e s t i o n s  r e l a t i n g  to  t h e  payment  of l a b o r  
p r o t e c t i o n  cos t s  i n  t h e  e v e n t  t h a t  t h e  s e r v i c e s  of t h e  
N a t i o n a l  R a i l  P a s s e n g e r  C o r p o r a t i o n  ( A m t r a k )  are  t e r m i n a t e d  
or s i g n i f i c a n t l y  reduced as a r e s u l t  o f  t h e  A d m i n i s t r a t i o n ' s  
p r o p o s a l  t o  e l imina te  f u r t h e r  Federal s u b s i d i e s  t o  Amtrak i n  
t h e  ' 1986 f i s c a l  y e a r  and  t h e r e a f  t e e .  A f t e r  p r o v i d i n g  some 
of t h e  basic l e g a l  b a c k g r o u n d  t o  y o u r  q u e s t i o n s ,  w e  w i l l  
address y o u r  q u e s t i o n s  i n  order.  

BACKGROUND 

I n  1970,  C o n g r e s s  e n a c t e d  t h e  R a i l  P a s s e n g e r  S e r v i c e  A c t  
( R P S A ) ,  Pub. L .  N o .  91-518, 84 S t a t .  1 3 2 7 ,  October 3 0 ,  1970 ,  
45 U.S.C. S 501 e t  seq, ( 1 9 8 2 ) .  T h i s  A c t  a u t h o r i z e d  t h e  
c r e a t i o n  o f  A m t r a k  a s  a mixed o w n e r s h i p  Government  (31 U . S . C .  
S 9 1 0 1 )  " f o r  p r o f i t  c o r p o r a t i o n ,  t h e  p u r p o s e  o f  w h i c h  s h a l l  be 
t o  p r o v i d e  i n t e r c i t y  a n d  commuter r a i l  p a s s e n g e r  s e r v i c e ,  
* * * so as  t o  f u l l y  d e v e l o p  t h e  p o t e n t i a l  of modern r a i l  ser- 
v i c e  i n  m e e t i n g  t h e  N a t i o n ' s  i n t e r c i t y  a n d  commuter p a s s e n g e r  
t r a n s p o r t a t i o n  r e q u i r e m e n t s . "  45 U.S.C.  S 541. The l e g i s l a -  
t i o n  e x p r e s s l y  p r o v i d e s  t h a t  Amtrak " w i l l  n o t - b e  a n  a g e n c y  or 
e s t a b l i s h m e n t  of t h e  U n i t e d  S t a t e s  Governmen t . "  - I d .  

was a u t h o r i z e d  t o  e n t e r  i n t o  c o n t r a c t s  w i t h  r a i l r o a d s  t o  
r e l i e v e  them o f  t h e i r  " e n t i r e  r e s p o n s i b i l i t y  f o r  t h e  p r o v i s i o n  
of i n t e r c i t y  r a i l  p a s s e n g e r  s e r v i c e . "  R e l i e f  u n d e r  t h i s  sec- 
t i o n  a l so  r e q u i r e s  t h a t  a n y  cont rac t  b e t w e e n  Amtrak and  a 
r a i l road  i n c l u d e  " p r o t e c t i v e  a r r a n g e m e n t s  f o r  e m p l o y e e s . "  
S e c t i o n  405  of RPSA, 45 U.S.C.  S 565, sets f o r t h  t h e  e x t e n t  t o  
w h i c h  e m p l o y e e  i n t e re s t s  mus t  b e  p ro tec ted  u n d e r  t h e s e  
a r r a n g e m e n t s  as f o l l o w s :  

Under s e c t i o n  4 0 1 ( a )  of RPSA, 4 5  U . S . C .  S 5 6 1 ( a ) ,  Amtrak 
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" ( a )  A r a i l road  s h a l l  provide f a i r  and 

equ i t ab le  arrangements t o  pro tec t  the i n t e r e s t s  
of employees, including employees of terminal 
companies, a f f e c t e d  by a discontinuance of 
i n t e r c i t y  r a i l  passenger se rv ice  whether 
occurr ing before,  on, o r  a f t e r  January 1 ,  

. 1 9 7 5 .  * * * 
" ( b )  * * * Such arrangements s h a l l  include 

provis ions pro tec t ing  individual  employees 
aga ins t  a worsening of t h e i r  pos i t ions  w i t h  
respec t  t o  t h e i r  employment which s h a l l  i n  no 
event provide bene f i t s  less than those estab- 
l i shed  pursuant t o  sec t ion  1 1 3 4 7  of t i t l e  49 .  
Any cont rac t  enterea i n t o  pursuant t o  t h e  pro- 
v i s ions  of t h i s  subchapter s h a l l  specify the 
terms and condi t ions of such p ro tec t ive  
arrangements. N o  con t r ac t  under  s ec t ion  
5 6 1  ( a ) ( l  ) of t h i s  t i t l e  between a r a i l r o a d  and 
t h e  Corporation may be  made unless t h e  Secre- 
ta ry  of Labor has c e r t i f i e d  t o  t h e  Corporation 
t h a t  the labor p ro tec t ive  provis ions of s u c h  
con t r ac t  a f ford  a f f ec t ed  employees, i n c l u d i n g  
a f f ec t ed  terminal employees, f a i r  and equi tab le  
pro tec t ion  by t h e  r a i l r o a d . "  

Subsection ( c )  provides t h a t  once Amtrak commences operat ions 
its employees m u s t  a l s o  rece ive  " f a i r  and equ i t ab le  protec- 
t ion ,"  a s  defined i n  subsect ions ( a )  and ( b ) ,  subjec t  t o  a 
s imi l a r  requirement of c e r t i f i c a t i o n  by t h e  Secretary of 
Labor 

I n  Apr i l  1971 ,  pursuant t o  t h i s  provis ion,  Amtrak ten- 
dered a l l  passenger r a i l r o a d s  i n  t h e  United S t a t e s  an i d e n t i -  
c a l  cont rac t  ca l l ed  t h e  Basic Agreement t h a t  would r e l i e v e  any 
r a i l r o a d  t h a t  accepted Amtrak's o f f e r  of i t s  l e g a l  ob l iga t ion  
t o  continue t o  provide r a i l  passenger se rv ice .  The labor pro- 
t e c t i v e  arrangements required by 4 5  U.S.C. § 565 covering 
r a i l r o a d  employees and Amtrak employees, were s e t  for th  i n  
Appendices C-1 and C-2 of t h e  Basic Agreement, respec t ive ly .  
A s  required by t h e  s t a t u t e ,  the  Secretary of Labor c e r t i f i e d  
t h e  employee p ro tec t ive  arrangement contained i n  Appendices 
C-1 and C-2 t o  be " f a i r  and equi tab le ."  

Before proceeding t o  answer your quest ions,  w e  m u s t  note 
t h a t  a l eg i t ima te  d i f f e rence  of opinion may e x i s t  w i t h  respec t  
t o  some, i f  not a l l ,  of our answers. I n  the  event Amtrak sub- 
s id ies  a r e  terminated, r e s u l t i n g  i n  a wide-spread or t o t a l  
aiscontinuance of fu r the r  r a i l  passenger se rv i ce  by Amtrak, 
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t h e r e b y  t r i g g e r i n g  t h e  labor p r o t e c t i o n  p r o v i s i o n s  i n  Appen- 
d i c e s  C-1 a n d  C-2 a n d  a h o s t  of o the r  p o s s i b l e  a d v e r s e  c o n s e -  
q u e n c e s ,  q u e s t i o n s  of g o v e r n m e n t a l  r e s p o n s i b i l i t y  and  r e l a t e d  
i s s u e s  w i l l  p r o b a b l y  be  b r o u g h t  before  t h e  c o u r t s .  C o n s i d e r -  
i n g  t h e  many p o s s i b l e  f a c t u a l  v a r i a t i o n s  t h a t  m i g h t  t r i g g e r  
s u c h  l i t i g a t i o n  a s  well as t h e  d i f f e r e n c e s  among courts  a n a  
j u r i s d i c t i o n s ,  i t  is i m p o s s i b l e  for u s  to  p r e d i c t  t h e  l i k e l y  
o u t c o m e  of s u c h  l i t i g a t i o n  w i t h  a n y  degree of c o n f i d e n c e .  
Neve r  the less ,  w e  h a v e  attempted to  answer  y o u r  q u e s t  i o n s  as 
d e f i n i t i v e l y  a s  p o s s i b l e .  

W e  h a v e  d i s c u s s e d  t h i s  matter w i t h  Amtrak. I t  is 
A m t r a k ' s  p o s i t i o n  t h a t  w h e t h e r  Federal s u b s i d i e s  a r e  termi- 
n a t e d  e n t i r e l y  or a r e  s u b s t a n t i a l l y  r e d u c e d ,  t h e  e f f e c t  o n  
Amtrak would be e s s e n t i a l l y  t h e  same. T h a t  is, Amtrak main- 
t a i n s  t h a t  it would  be u n a b l e  t o  p a y  t h e  labor p r o t e c t i o n  
costs  c a u s e d  by a d i s c o n t i n u a n c e  o f  s e r v i c e  a n d  w o u l d  b e  
forced i n t o  b a n k r u p t c y .  T h i s  cou ld  c rea t e  a s i t u a t i o n  where  
a l l  s e r v i c e  e v e n t u a l l y  was d i s c o n t i n u e d  and  t h e  e n t i r e  work- 
force was l a i d  o f f .  For p u r p o s e s  o f  a n s w e r i n g  these q u e s -  
t i o n s ,  w e  h a v e  accepted A m t r a k ' s  p o s i t i o n  i n  t h i s  respect as  
cor rec t .  However ,  i t  m u s t  be e m p h a s i z e d  t h a t  w e  h a v e  n o t  
i n d e p e n d e n t l y  e x a m i n e d  t h e  q u e s t i o n  of whether  or n o t  Amtrak 
c o u l d  c o n t i n u e  t o  opera te ,  p e r h a p s  o n  a r e d u c e d  scale ,  i f  
Federal' s u b s  i d  ies are s u b s  t a n  t i a l l y  decreased or e l i m i n a t e d  
a n d  a re  therefore n o t  i n  a p o s i t i o n  t o  e x p r e s s  a n y  o p i n i o n  on  
t h i s  matter. 

Q u e s t i o n  1 .  I f  employees of Amtrak or t h e  c o n t r a c t  r a i l -  
roads were l a i d  o f f  a s  a r e s u l t  of d i s c o n t i n u a n c e s  of r a i l road  
p a s s e n g e r  s e r v i c e ,  wou ld  t h e  Federal  Governmen t  be l e g a l l y  or 
otherwise l i a b l e  for t h e  paymen t  of t h e  r e s u l t a n t  l abor  pro- 
t e c t i o n  costs?  I n  a n s w e r i n g  t h i s  q u e s t i o n ,  please i n c l u d e  
comments  o n  t h e  s i g n i f i c a n c e  of § 3 0 1  o f  t h e  R a i l  P a s s e n g e r  
S e r v i c e  A c t  of 1 9 7 0 ,  wh ich  p r o v i d e s  t h a t  Amtrak " w i l l  n o t  be 
a n  a g e n c y  or e s t a b l i s h m e n t  o f  t h e  U . S .  Governmen t . ? "  

For t h e  r e a s o n s  set  f o r t h  hereaf ter  i t  is o u r  v i e w  t h a t  
t h e  U n i t e d  S t a t e s  would  n o t  be l e g a l l y  l i a b l e  t o  p a y  labor 
p r o t e c t i o n  costs r e s u l t i n g  f r o m  t h e  p a r t i a l  or t o t a l  d i s c o n -  
t i n u a n c e  of ra i l road  p a s s e n g e r  s e r v i c e  by Amtrak. 

T h e  legal  bas i s  for  t h e  r i g h t s  of Amtrak a n d  r a i l road  
e m p l o y e e s  t o  r e c e i v e  labor p r o t e c t i o n  b e n e f i t s  i n  t h e  e v e n t  of 
a d i s c o n t i n u a n c e  of i n t e r c i t y  r a i l  p a s s e n g e r  s e r v i c e  by Amtrak  
res ts  o n  A p p e n d i c e s  C-1 and C-2 of t h e  Basic Agreemen t  b e t w e e n  
Amtrak  and  t h e  ra i l roads w i t h  w h i c h  Amtrak c o n t r a c t s .  A s  
s t a t ed  a b o v e ,  A p p e n d i x  C-1 protects  t h e  r i g h t s  of r a i l road  
e m p l o y e e s  a n d  Append ix  C-2 protec ts  t h e  r i g h t s  o f  Amtrak 
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e m p l o y e e s .  T h e  U n i t e d  S t a t e s  1s n o t  a s i g n a t o r y  t o  t h e  Basic 
Agreement  o r  t h e  A p p e n d i c e s .  W h i l e  t h e  S e c r e t a r y  of Labor did 
c e r t i f y  t h a t  t h e  l abor  p r o t e c t i o n  p r o v i s i o n s  c o n t a i n e d  i n  t h e  
A p p e n d i c e s  were " f a i r  and  e q u i t a b l e , "  as required by t h e  
s t a t u t e ,  s u c h  c e r t i f i c a t i o n  d i d  n o t  make t h e  S e c r e t a r y  of 
Labor or  t h e  U n i t e d  S t a t e s  a p a r t y  t o  t h e  Basic  Agreement  or 
a n y t h i n g  c o n t a i n e d  t h e r e i n .  Numerous cour t  cases  h a v e  
described t h e  Basic Agreemen t  b e t w e e n  Amtrak and  t h e  r a i l r o a d s  
a s  "a p r i v a t e  o p e r a t i n g  a g r e e m e n t  b e t w e e n  two c o r p o r a t i o n s . "  

Nor does t h e  s t a t u t o r y  l a n g u a g e  i n  45 U.S.C. 5 565 t h a t  
m a n d a t e s  t h e  s u b s t a n t i a l  d e g r e e  o f  labor p r o t e c t i o n  t h a t  mus t  
be afforded t o  Amtrak a n d  r a i l r o a d  e m p l o y e e s  commit t h e  
U n i t e d  S t a t e s  to  u s i n g  F e d e r a l  f u n d s  t o  e n s u r e  t h a t  e m p l o y e e s  
r e c e i v e  t h e  b e n e f i t s  t h a t  Amtrak  a n d  t h e  r a i l r o a d s  a re  l e g a l l y  
o b l i g a t e d  by c o n t r a c t  t o  p a y  them i n  t h e  e v e n t  o f  a d i s c o n t i n -  
u a n c e  of r a i l  p a s s e n g e r  s e r v i c e .  I t  is  n o t  uncommon f o r  a 
Federal  s t a t u t e  to  p r o v i d e  c e r t a i n  p r o t e c t i o n s  or l e v e l s  of 
b e n e f i t s  t o  p r i v a t e  w o r k e r s  or o t h e r  s p e c i f i e d  groups or 
classes o f  i n d i v i d u a l s .  e, e.g., F a i r  Labor S t a n d a r d s  A c t ,  
29 U.S.C. SS 201 e t  seq. ( 1 9 8 2 ) -  However,  e n a c t m e n t  of s u c h  
soc i a l  w e l f a r e  l e g i s l a t i o n  d o e s  n o t  make t h e  u n i t e d  S t a t e s  a 
g u a r a n t o r  t h a t  is  l e g a l l y  ob l iga t ed  to  u s e  F e d e r a l  f u n d s  t o  
e n s u r e  t h a t  those i n d i v i d u a l s  r e c e i v e  t h e  b e n e f i t s  t h e  s t a t u t e  
m i g h t  otherwise e n t i t l e  them t o  r e c e i v e  f rom a non-Government  
s o u r c e .  C o n g r e s s ,  o f  course, c a n  a u t h o r i z e  t h e  U n i t e d  S t a t e s  
t o  e n t e r  i n t o  a legal  o b l i g a t i o n  committing i t  t o  p a y  wha t  
w o u l d  o t h e r w i s e  be a p r i v a t e  d e b t .  Loan g u a r a n t e e  p r o v i s i o n s ,  
s u c h  a s  t h e  o n e  c o n t a i n e d  i n  4 5  U.S.C. S 602 a u t h o r i z i n g  t h e  
S e c r e t a r y  of T r a n s p o r t a t i o n  t o  g u a r a n t e e  a n y  l e n d e r  making  a 
l o a n  t o  Amtrak ,  are a n  e x a m p l e  o f  l e g i s l a t i o n  t h a t  l e g a l l y  
o b l i g a t e s  t h e  U n i t e d  S t a t e s  t o  make s u c h  p a y m e n t s  t o  non- 
g o v e r n m e n t a l  e n t i t i e s .  However,  t h e r e  is  n o t h i n g  i n  t h e  
Amtrak  l e g i s l a t i o n  t h a t  c o u l d  r e a s o n a b l y  be  i n t e r p r e t e d  as  
a u t h o r i z i n g  or c o m m i t t i n g  t h e  U n i t e d  S t a t e s  t o  g u a r a n t e e  Am- 
t r a k ' s  o b l i g a t i o n  t o  its e m p l o y e e s  t o  p a y  labor p ro tec t ion  
costs i n  t h e  e v e n t  o f  a d i s c o n t i n u a n c e  of r a i l  p a s s e n g e r  
s e r v i c e .  

To  t h e  c o n t r a r y ,  as n o t e d  i n  y o u r  s u b m i s s i o n ,  t h e  s t a t u t e  
t h a t  created Amtrak s p e c i f i c a l l y  p r o v i d e s  t h a t  Amtrak " w i l l  
n o t  be a n  a g e n c y  or e s t a b l i s h m e n t  of t h e  U n i t e d  S t a t e s  Govern-  
men t . "  4 5  U.S.C. S 5 4 1 .  T h i s  is not t o  s a y  t h a t  we a re  q u e s -  
t i o n i n g  t h e  f a c t  t h a t  Amtrak  is associated w i t h  t h e  F e d e r a l  
Governmen t  t o  some degree. Amtrak was c r e a t e d  by Federal  leg- 
i s l a t i o n  as a m i x e d - o w n e r s h i p  Governmen t  c o r p o r a t i o n  
(31  U.S.C. S 9101 ( 1 9 8 2 ) )  t o  f u l f i l l  w h a t  was p e r c e i v e d  t o  be 
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a n a t i o n a l  need for  "modern, c o s t - e f f i c i e n t ,  and energy-  
e f f i c i e n t  i n t e r c i t y  r a i l r o a d  p a s s e n g e r  se rv ice ."  4 5  U . S . C .  
s 501 .  Ever s i n c e  Amtrak  was c rea ted ,  q u e s t i o n s  a b o u t  i t s  
i d e n t i t y  and whether  i t  s h o u l d  be t r e a t e d  a s  a p r i v a t e  e n t i t y  
or an  i n s t r u m e n t a l i t y  of t h e  U n i t e d  S t a t e s  have a r i s e n .  A l -  
most w i t h o u t  e x c e p t i o n ,  t h e  c o u r t s  have concluded i n  a v a r i e t y  
of d i f f e r e n t  contex ts ,  t h a t  Amtrak is n o t  a F e d e r a l  governmen- 
t a l  e n t i t y .  T h e  a n a l y s i s  used by t h e  court  i n  Kimbrough v. 
N a t i o n a l  Railroad P a s s e n g e r  Corp . ,  5 4 9  F. Supp. 1 6 9 ,  172 -73  
( M . D .  A l a .  1 9 8 2 )  t o  c o n c l u d e  t h a t  Amtrak employees were n o t  
e n t i t l e d  t o  c o n s t i t u t i o n a l  d u e  p r o c e s s  under t h e  F i f t h  Amend- 
ment i s  t y p i c a l :  

n *  * * As a f e d e r a l  c o r p o r a t i o n  set  up by an  
ac t  o f  Congres s ,  Amtrak is an  u n u s u a l  e n t i t y .  
Although Congres s  h a s  s t a t e d  t h a t  Amtrak is n o t  
a f e d e r a l  agency  or e s t a b l i s h m e n t ,  4 5  U.S.C. 
S 5 4 1 ,  t h e r e  is  s t r o n g  i n i t i a l  and c o n t i n u i n g  
f e d e r a l  i nvo lvemen t  i n  i ts ac t iqns .  The P r e s i -  
d e n t ,  w i t h  t h e  a d v i c e  and consent of t h e  
S e n a t e ,  a p p o i n t e d  t h e  i n c o r p o r a t o r s  and had 
a p p r o v a l  a u t h o r i t y  o v e r  t h e  a r t i c l e s  of  i n c o r -  
p o r a t i o n .  4 5  U.S.C.  S 5 4 2 .  P r i o r  t o  t h e  1981 
amendments, e i g h t  o f  t h e  s e v e n t e e n  board  mem- 
bers were a p p o i n t e d  by t h e  P r e s i d e n t  w i t h  t h e  
a d v i c e  and c o n s e n t  o f  t h e  S e n a t e ,  and i n  a d d i -  
t i o n ,  t h e  S e c r e t a r y  of T r a n s p o r t a t i o n  m u s t  
a lways  be  a board member. 4 5  U.S.C. S 543 
(Supp. 1 9 8 1 ) .  T h u s ,  t h e  f e d e r a l  government 
a p p o i n t s  a m a j o r i t y  of t h e  board.  Congres s  
de t e rmined  t h e  number of  board members, t h e  
class of s tock e n t i t l e d  t o  e l e c t  each member, 8 

t h e  classes of  s t o c k ,  who may be issued s tock ,  
p a r  v a l u e  o f  t h e  s tock,  and t h e  maximum r a t e  of 
compensa t ion  o f  o f f i c e r s .  

* * * * * 

" *  * * Despite t h e  f i n a n c i a l  c o n t r o l s  e x e r t e d  
by t h e  f e d e r a l  government ,  i t  is  c lear  t h a t  
Amtrak was chartered as a f o r - p r o f i t  c o r p o r a -  
t i o n  and is t o  be o p e r a t e d  and managed a s  
such. I t  is governed  n o t  o n l y  by t h e  Rai l  Pas-  
s e n g e r  S e r v i c e  A c t  of 1970 ,  as amended, b u t  t o  
t h e  e x t e n t  i t  is n o t  i n c o n s i s t e n t  w i t h  t h e  A c t  
Amtrak is gove rned  by t h e  D i s t r i c t  of C o l u m b i a  
B u s i n e s s  C o r p o r a t i o n  A c t .  * * * T h i s  i n d i c a t e s  
t h a t  Amtrak is t o  be c o n s i d e r e d  a p r i v a t e  
c o r p o r a t i o n  r a t h e r  t h a n  a f ede ra l  government 
e n t i t y .  

- 5 -  



3 - 2 1 7 6 6 2  

5 

" T h e  o p i n i o n  t h a t  Amtrak i s  a p r i v a t e  
c o r p o r a t i o n  is r e e n f o r c e d  when o n e  looks a t  t h e  
p r o v i s i o n s  f o r  e m p l o y e e s  u n d e r  t h e  A c t .  I n  t h e  
c o n t e x t  of t h e  s t a t u s  o f  employees of Amtrak  i t  
appears t h a t  C o n g r e s s  i n t e n d e d  Amtrak employees 
to  be t r e a t e d  t h e  same as employees of a n y  

t h e  i n d i v i d u a l  r a i l r o a d s  t o  p r o v i d e  e m p l o y e e s  
n e c e s s a r y  t o  t h e  o p e r a t i o n  o f  t h e  p a s s e n g e r  
t r a i n s  t o  t h e  e x t e n t  t h e  r a i l r o a d s  were capable 
of p r o v i d i n g  s u c h  s e r v i c e  and  when Amtrak con- 
t r ac t ed  t o  take  o v e r  a r a i l r o a d ' s  p a s s e n g e r  
s e r v i c e ,  t h e  A c t  p r o v i d e d  t h a t  there  be p r o t e c -  
t i v e  a r r a n g e m e n t s  for  t h e  employees. 

.-other r a i l r o a d .  * * * F i n a l l y ,  Amtrak r e l i ed  o n  

- -  
45 U.S.C. § 561 ( a ) ( l ) .  T h e s e  p r o v i s i o n s  lead 
t h i s  C o u r t  t o  t h e  c o n c l u s i o n  t h a t  Amt rak  was t o  
be treated as  a p r i v a t e ,  f o r - p r o f i t  r a i l road  i n  
regard to  i t s  employee r e l a t i o n s . "  ( E m p h a s i s  
added. ) 

The r e a s o n i n g  and  h o l d i n g  of t h i s  case s u p p o r t s  t h e  con- 
c l u s i o n  t h a t  t h e  U n i t e d  S t a t e s  i s  n o t  l i a b l e  t o  Amtrak employ- 
ees f o r  a n y  labor p r o t e c t i o n  p a y m e n t s  manda ted  by t h e  Basic 
Agreement  or t h e  u n d e r l y i n g  s t a t u t e ,  j u s t  a s  t h e  U n i t e d  S ta tes  
wou ld  n o t  be l i a b l e  for similar d e b t s  owed by other p r i v a t e  
r a i l r o a d s  t o  t h e i r  e m p l o y e e s .  

I n  a r e c e n t  u n p u b l i s h e d  d e c i s i o n ,  Ander son  v. T h e  
N a t i o n a l  Railroad P a s s e n g e r  Corp., No. 83-2786, s l i p  op. a t  3 
( 7 t h  C i r .  Dec. 6 ,  1 9 8 4 )  t h e  7 t h  C i r c u i t  C o u r t  o f  Appeals h e l d  
t h a t  " [ t l h e  t i e s  b e t w e e n  Amtrak a n a  t h e  f ede ra l  gove rnmen t  do 
n o t  w a r r a n t  a f i n d i n g  of g o v e r n m e n t a l  a c t i o n  for p u r p o s e s  of 
t h e  f i f t h  amendment." T h e  court wen t  o n  to  say t h a t  " [ t l h e  
e x i s t e n c e  of a r e l a t i o n s h i p ,  w i t h o u t  more, is i n s u f f i c i e n t  t o  
s u p p o r t  a f i n d i n g  of g o v e r n m e n t a l  a c t i o n  * * *.Ir 

I n  a n o t h e r  case, S e n t e r  v. Amtrak, 5 4 0  F. Supp.  5 5 7  
(D.N.J. 1 9 8 2 ) ,  t h e  Dis t r ic t  C o u r t  c o n s i d e r e d  t h e  q u e s t i o n  of 
A m t r a k ' s  p o t e n t i a l  l i a b i l i t y  for  p u n i t i v e  damages  i n  a c i v i l  
case. After  n o t i n g  t h a t  t h e  U n i t e d  S t a t e s ,  i ts  a g e n c i e s  a n d  
i n s t r u m e n t a l i t i e s  were n o t  s u b j e c t  to  l i a b i l i t y  for p u n i t i v e  
damages w i t h o u t  t h e  e x p r e s s  c o n s e n t  of C o n g r e s s ,  t h e  court  
went  o n  t o  e m p h a s i z e  t h a t  i t  was t h e  clear i n t e n t  of C o n g r e s s ,  
e x p r e s s e d  i n  t h e  s t a t u t e  a n d  i ts  l e g i s l a t i v e  h i s t o r y ,  t h a t  
A m t r a k  would riot be a n  a g e n c y  or i n s t r u m e n t a l i t y  of t h e  U n i t e d  
States.  T h u s ,  t h e  c o u r t  h e l d  a s  follows: 

" *  * * I t  is n o t  f o r  t h i s  C o u r t  t o  d e t e r m i n e ,  
i n  t h e  face of c lear  s t a t u t o r y  l a n g u a g e  t o  t h e  
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c o n t r a r y ,  t h a t  f e d e r a l  i n v o l v e m e n t  on b e h a l f  of 
Amtrak h a s  become so e x t e n s i v e  as  t o  r e n d e r  i t  
a n  i n s t r u m e n t a l i t y  o f  t h e  U n i t e a  S t a t e s  Govern -  
men t . "  - Id .  a t  5 6 1 .  

S i m i l a r l y ,  i n ' E h m  v. N a t i o n a l  R a i l r o a d  P a s s e n g e r  Corp., 
732  F , 2 d  1 2 5 0  ( 5 t h  C i r .  1 9 8 4 )  t h e  C o u r t  of Appeals r e c e n t l y  
h e l d  t h a t  Amtrak was n e i t h e r a  Government  a g e n c y  or a Govern-:  
ment  c o n t r o l l e d  c o r p o r a t i o n  for p u r p o s e s  of t h e  P r i v a c y  A c t ,  
5 U.S.C. S 552a .  W h i l e  r e c o g n i z i n g  t h a t  t h e  Federal  Govern-  
ment  had a s i g n i f i c a n t  amount  o f  r e p r e s e n t a t i o n  o n  A m t r a k ' s  
board of d i r e c t o r s  a n d  a degree o f  " f i n a n c i a l  c o n t r o l "  o v e r  
Amtrak t h e  court  c o n c l u d e d  t h a t  s u c h  c o n t r o l  was not--  

''* * * s u f f i c i e n t  i n  and  of i t s e l f  t o  n e g a t e  
A m t r a k ' s  c h a r a c t e r  a s  a p r i v a t e  n o n f e d e r a l l y -  
char tered corporation. ' '  - I d .  a t  1255 .  

The  Supreme C o u r t  reached a similar c o n c l u s i o n  a b o u t  t h e  
n a t u r e  of a v e r y  similar corporate e n t i t y ,  t h e  C o n s o l i d a t e d  
R a i l  Corporation ( C o n r a i l ) ,  i n  B l a n c h e t t e -  v.  C o n n e c t i c u t  
G e n e r a l  I n s u r a n c e   cor^.. 419 U . S .  1 0 2  (19741. T h e  C o n r a i l  - ~~ . -  - 

a u t h o r i z i n g  l e g i s l a t i o n ;  l i k e  A m t r a k ' s ;  p r o v i d e s  t h a t  C o n r a i l  
is n o t  " a n  a g e n c y  or i n s t r u m e n t a l i t y  o f  t h e  F e d e r a l  Govern-  
ment . "  45 U.S .C .  § 7 4 1 ( b )  (1982). T h e  Supreme C o u r t  s a i d  t h e  
f o l l o w i n g  as  t o  C o n r a i l ' s  s t a t u s :  

'I* * * B u t  C o n r a i l  is  n o t  a f e d e r a l  i n s t r u m e n -  
t a l i t y  by r e a s o n  o f  t h e  f e d e r a l  r e p r e s e n t a t i o n  
o n  i t s  board of directors .  T h a t  r e p r e s e n t a t i o n  
was p r o v i d e d  to  p r o t e c t  t h e  U n i t e d  S t a t e s '  
i m p o r t a n t  i n t e r e s t  i n  a s s u r i n g  paymen t  of t h e  
o b l i g a t i o n s  g u a r a n t e e d  by t h e  U n i t e d  S t a t e s .  
* * * The r e s p o n s i b i l i t i e s  of t h e  f e d e r a l  
d i r e c t o r s  are  n o t  d i f f e r e n t  f rom t h o s e  o f  t h e  
o t h e r  directors--to opera te  C o n r a i l  a t  a p r o f i t  
f o r  t h e  b e n e f i t  o f  i ts  s h a r e h o l d e r s .  T h u s ,  
C o n r a i l  w i l l  be b a s i c a l l y  a p r i v a t e ,  n o t  a gov-  
e r n m e n t a l ,  ' e n t e r p r i s e . "  - Id. a t  152 .  

S i m i l a r l y ,  our  O f f i c e  h a s  a l so  c o n c l u d e d  t h a t  Amtrak is 
n o t  a F e d e r a l  a g e n c y  or i n s t r u m e n t a l i t y .  e, e.q., B-175155, 
September 26 ,  1 9 7 8 ,  and  J u l y  26, 1976.  

I n  l i g h t  o f  t h e  c o n s i s t e n t  d e s c r i p t i o n  o f  Amtrak by t h e  
c o u r t s  a n d  o u r  O f f i c e  i n  a v a r i e t y  o f  d i f f e r e n t  c o n t e x t s ,  t h a t  
Amtrak  is e s s e n t i a l l y  a p r i v a t e  f o r - p r o f i t  c o r p o r a t i o n ,  we do  
n o t  b e l i e v e  t h a t  Amtrak c a n  r e a s o n a b l y  b e  c o n s i d e r e d  a Federal 
e n t i t y  for  t h e  p u r p o s e  o f  making t h e  F e d e r a l  Governmen t  l i a b l e  
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f o r  A m t r a k ' s  debts--a  much more d i f f i c u l t  p r o p o s i t i o n  t o  j u s -  
t i f y  i n  our v i ew.  

E s s e n t i a l l y ,  Amtrak i d e n t i f i e s  two a r g u m e n t s  t h a t  m i g h t  
be u s e d  to  s u p p o r t  a d e t e r m i n a t i o n  t h a t  t h e  U n i t e d  S t a t e s  h a s  
ac ted  i n  a m i s l e a d i n g  a n d  i n e q u i t a b l e  f a s h i o n  and  s h o u l d  be 
h e l d  l i a b l e  for a n y  v a l i d  employee  claims t h a t  Amtrak  is un- 
ab le  t o  s a t i s f y .  We note t h a t  Amtrak does n o t  a d v a n c e  e i t h e r  
of these a r g u m e n t s  a s  i t s  own p o s i t i o n .  Amtrak h a s  acknowl-  ' 

e d g e d  i n  i ts  d i s c u s s i o n s  w i t h  u s  t h a t  i t  is n o t  r e a d y  to  a d o p t  
these a r g u m e n t s  i n  i t s  own p o s i t i o n  because t h e  a r g u m e n t s  are 
complex  and do not r e s t  o n  a n y  clear precedent. Also these 
a r g u m e n t s  a re  o f t e n  a d v a n c e d  a g a i n s t  A m t r a k ' s  i n t e r e s t  i n  
v a r i o u s  c o n t e x t s .  T h u s ,  Amtrak does n o t  t a k e  t h e  p o s i t i o n  
t h a t  e i t h e r  of these a r g u m e n t s  would  be l i k e l y  to  p r e v a i l  i n  
f u t u r e  l i t i g a t i o n .  

T h e  f i r s t  a r g u m e n t  i d e n t i f i e d  by Amtrak is t h a t  A m t r a k  
acted as t h e  a g e n t  f o r  t h e  U n i t e d  S ta tes  i n  n e g o t i a t i n g  a n d  
s i g n i n g  t h e  terms of Append ix  C-2 and  t h e  Basic Agreemen t s  
w i t h  t h e  c o n t r a c t i n g  r a i l r o a d s .  Under t h i s  t h e o r y ,  t h e  U n i t e d  
s t a t e s  would be  bound u n d e r  t h e  a g r e e m e n t s  e n t e r e d  i n t o  o n  its 
b e h a l f  t o  t h e  Amtrak e m p l o y e e s  who are  t h i r d - p a r t y  b e n e f  ic iar-  
ies o f , t h o s e  a g r e e m e n t s .  W h i l e  we agree t h a t  Amtrak a n d  r a i l -  
road e m p l o y e e s  are  t h i r d - p a r t y  b e n e f i c i a r i e s  u n d e r  A p p e n d i c e s  
C-2 a n d  C-1, w e  do n o t  b e l i e v e  t h a t  Amtrak acted as t h e  a g e n t  
of t h e  U n i t e d  S t a t e s  i n  e n t e r i n g  i n t o  these a g r e e m e n t s .  Such  
a n  i n t e r p r e t a t i o n  is c o n t r a r y  t o  t h e  s t a t u t o r y  l a n g u a g e ,  d i s -  
cusses a b o v e ,  t h a t  e x p r e s s l y  p r o v i d e d  t h a t  Amtrak i s  n o t  a n  
a g e n c y  or e s t a b l i s h m e n t  of t h e  U n i t e d  S t a t e s .  I t  is a l so  con- 
t r a r y  t o  t h e  l o n g  l i n e  of j u d i c i a l  o p i n i o n s ,  d i s c u s s e d  h e r e i n ,  
t h a t  h a v e  h e l d ,  i n  a wide v a r i e t y  of c o n t e x t s ,  t h a t  no s u c h  
a g e n c y  r e l a t i o n s h i p  e x i s t s  b e t w e e n  Amtrak and  t h e  Federal Gov- 
e r n m e n t .  

T h e  o n l y  case of which w e  are aware t h a t  l e n d s  any  s p e -  
c i f i c  s u p p o r t  f o r  t h i s  p r o p o s i t i o n  is t h e  u n r e p o r t e d  District  
C o u r t  o p i n i o n  i n  A t c h i s o n ,  Topeka  and  S a n t a  F e  Rai lway Co. v. 
N a t i o n a l  Rai l road P a s s e n g e r  Corp., N o .  80-C-6749 ( N . D .  Ill. 
1 9 8 2 ) .  T h i s  case i n v o l v e s  a s u i t  by t h e  p l a i n t i f f  r a i l roads  
a g a i n s t  Amtrak o n  t h e  g r o u n d s  t h a t  t h e  s t a t u t e  was 
u n c o n s t i t u t i o n a l .  T h e  p l a i n t i f f s  s u e d :  

"* * * t o  r e l i e v e  t h e m s e l v e s  of t h e i r  federal  
s t a t u t o r y  o b l i g a t i o n  to  r e i m b u r s e  Amtrak a t  a 
specified r a t e  f o r  f r e e  or r e d u c e d - r a t e  r a i l  
t r a n s p o r t a t i o n  s e r v i c e s  p r o v i d e d  by Amtrak to  
p r e s e n t  a n d  r e t i r e d  ra i l road  e m p l o y e e s  a n d  
t h e i r  d e p e n d e n t s .  'I 
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W h i l e  t h e  court ,  a i d  g r a n t  A m t r a k ' s  and t h e  G o v e r n m e n t ' s  
m o t i o n s  f o r  a summary j u d g m e n t ,  t h e  cou r t  a c k n o w l e d g e d ,  w i t h -  
o u t  so h o l d i n g ,  t h a t  t h e  "Basic Agreemen t  may well cons t - i t u t e  
a c o n t r a c t  b e t w e e n  t h e  u n i t e d  S t a t e s  and  t h e  r a i l r o a d s . "  T h e  
c o u r t  based t h i s  v i e w  o n  t h e  f o l l o w i n g  a n a l y s i s :  

" A l t h o u g h  Amtrak is t h e  n o m i n a l  c o n t r a c t -  
i n g  p a r t y ,  t h e  c o n s i d e r a t i o n  i t  g i v e s - - r e l i e v -  
i n g  t h e  r a i l r o a d s  from t h e  r e s p o n s i b i l i t y  t o  
p r o v i d e  p a s s e n g e r  r a i l  s e r v i c e - - i s  s o m e t h i n g  
t h a t  o n l y  t h e  U n i t e d  S t a t e s ,  i f  anyone  a t  a l l ,  
c a n  o f f e r . "  

N e v e r t h e l e s s ,  t h e  c o u r t  wen t  o n  t o  c o n c l u d e  g i v e n  t h a t  e v e n  if 
t h e  U n i t e d  S t a t e s  was a p a r t y  to  t h e  c o n t r a c t  t h e  r e q u i r e m e n t  
t h a t  t h e  r a i l r o a d s  p a y  f o r  pass r i de r s  d i d  n o t  impair a n y  
r i g h t s  v e s t e d  i n  t h e  r a i l r o a d s  by t h a t  c o n t r a c t .  

The  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  7 t h  C i r c u i t  
r e v e r s e d  i n  p a r t  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n  i n  A t c h i s o n ,  
T o p e k a ,  and  S a n t a  F e  Railway v. N a t i o n a l  Railroad P a s s e n g e r  
Corp., 723 F.2d 1 2 9 8  ( 7 t h  C i r .  1 9 8 3 ) .  W h i l e  t h e  d e c i s i o n  o f  
t h e  C o u r t  o f  Appeals d i d  n o t  e x p r e s s l y  address t h e  v i ew o f  t h e  
D i s t r i c t  C o u r t  t h a t  t h e  U n i t e d  S t a t e s  may h a v e  b e e n  a p a r t y  t o  
t h e  Basic Agreemen t ,  t h e  C o u r t ' s  f i n d i n g  t h a t  a n  u n c o n s t i t u -  
t i o n a l  i m p a i r m e n t  o f  c o n t r a c t  had o c c u r r e d  f o l l o w e d  a d i f f e r -  
e n t  l i n e  o f  r e a s o n i n g  t h a t  i m p l i c i t l y  re jected t h e  D i s t r i c t  
C o u r t ' s  v iew.  T h i s  case h a s  s i n c e  b e e n  appealed to  t h e  
Supreme  C o u r t  where  o ra l  a r g u m e n t  was h e l d  on  J a n u a r y  1 5 ,  
1985.  W h i l e  w e  do  n o t  s u b s c r i b e  t o  t h e  " a g e n c y "  t h e o r y  ad- 
v a n c e d  by t h e  D i s t r i c t  C o u r t  for  t h e  r e a s o n s  d i s c u s s e d  a b o v e ,  
w e  do n o t e  t h e  p o s s i b i l i t y  t h a t  t h e  Supreme C o u r t ' s  d e c i s i o n  
o n  t h i s  case, when i s s u e d ,  c o u l d  h a v e  a s i g n i f i c a n t  b e a r i n g  o n  
t h i s  q u e s t i o n .  

The s e c o n d  a r g u m e n t  r a i sed  by  Amtrak is  r e l a t ed  t o  t h e  
f i r s t .  T h a t  is,  because t h e  U n i t e d  S t a t e s  created A m t r a k ' s  
labor p r o t e c t i o n  o b l i g a t i o n s  a n d  c o n t r o l s  A m t r a k ' s  c o n d u c t  
t h r o u g h  i ts  s t a t u t o r y  o v e r s i g h t ,  o w n e r s h i p  o f  p r e f e r r e d  
s h a r e s ,  a n d  i t s  a b i l i t y  t o  shape  t h e  board o f  d i rec tors ,  t h e  
U n i t e d  S t a t e s  bears u l t i m a t e  r e s p o n s i b i l i t y  f o r  A m t r a k ' s  
f i n a n c i a l  o b l i g a t i o n s .  A s  f u r t h e r  d e v e l o p e d  by Amtrak ,  t h i s  
a r g u m e n t  rests o n  t h e  c o n t e n t i o n  t h a t  C o n g r e s s  p u r p o s e l y  l e f t  
Amtrak  too t h i n l y  c a p i t a l i z e d  t o  meet i t s  own s t a t u t o r y  ob l i -  
g a t i o n s  f o r  t h e  v e r y  p u r p o s e  of p r o t e c t i n g  t h e  f i n a n c i a l  
i n t e r e s t  of t h e  F e d e r a l  Governmen t .  

The  f i r s t  p a r t  o f  t h i s  a r g u m e n t  h a s  a l r e a d y  b e e n  ad- 
dressed. Many o f  t h e  p r e v i o u s l y  c i t e d  cases c a r e f u l l y  a n a l y z e  
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the association between t h e  United States ana Amtrak before 
concluding that the Federal Government's control over Amtrak 
did not "negate Amtrak's character as a private nonfederally- 
chartered corporation." - See Ehm v. National Railroad Passen- 
yer Corp., 732 F.2d 1250, 1255 (5th Cir. 1984). 

.Furthermore, we are not convinced that the doctrine of 
inadequate capitalization is really applicable to this situa- 
tion. See Abbott v. United States, 1 1 2  F. Supp. 801 ,  804 
(ct. c1. 1953) where the possibility of such a theory was 
raised in the context of wholly owned Government corpora- 
tions. The concept of undercapitalization has been used in 
the private sector to "pierce the corporate veil" in certain 
circumstances in order to hold corporate shareholders or the 
parent corporation liable for the debts of the intentionally 
undercapitalized subsidiary corporation. Anderson v. Abbott, 
342 V.S. 349 (1944). For a leading case that discusses the 
theory of under-capitalization, in which the court refused to 

- 

pierce the corporate veil, see Matter of Mobile Steel Co., 
563 F.2d 692 (5th Cir. 1977). 

. Thus, even if we accept the argument that Amtrak was 
undercapitalized by the United States--a difficult proposition 
to prove by itself--the conclusion that the Federal Government 
is liable for Amtrak's debts necessarily rests on the previ- 
ously rejected determination that Amtrak was a subsidiary or 
instrumentality of the United States. Moreover, we question 
the applicability of the undercapitalization doctrine to a 
situation in which the allegedly undercapitalized entity was 
created by Federal legislation which establishes, for all to 
see, the extent and nature of Federal assistance that can be 
provided to that entity. See 45 U.S.C. SS 601 and 602. If 
the Government is held liable for Amtrak's debts under this or 
any similar theory it could very well mean that whenever the 
United States establishes and provides funding to an entity 
such as Amtrak, the Government would be legally obligated to 
continue to provide such subsidies on a virtually open-ended 
and never ending basis. We do not accept this proposition 
which might, if generally accepted, substantially undermine 
the authority of Congress to control Federal expenditures 
through the authorization and appropriation process. 

- 

Based on the foregoing we do not believe that the United 
States is legally liable under existing law to pay labor pro- 
tection-costs that would result from the total or partial dis- 
continuance of intercity rail passenger service by Amtrak. 
We note that your question asks if the Federal Government is 
"legally or otherwise liable" to pay labor protection costs 
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t h a t  w o u l d  r e s u l t  f rom t h e  d i s c o n t i n u a n c e  o f  r a i l r o a d  p a s s e n -  
g e r  s e r v i c e .  I n  a n s w e r i n g  t h i s  q u e s t i o n ,  we h a v e  o n l y  focused 
o n  w h e t h e r  there  is a legal b a s i s  for t h e  G o v e r n m e n t ' s  l i a b i l -  
i t y  t o  p a y  l a b o r  p r o t e c t i o n  cos ts .  O u r  O f f i c e  is not i n  t h e  
p o s i t i o n  t o  d e t e r m i n e  w h e t h e r  or n o t  t h e  U n i t e d  S t a t e s  m i g h t  
h a v e  a n y  " r e s p o n s i b i l i t y "  t o  p a y  labor  p r o t e c t i o n  cos t s  o n  
some b a s i s  o t h e r  t h a n  a f i n d i n g  t h a t  i t  i s  l e g a l l y  o b l i g a t e d  
to  do so u n d e r  t h e  l a w  a s  i t  now e x i s t s .  However, f o r  y o u r  
i n f o r m a t i o n ,  we n o t e  t h a t  i t  is Amtrak ' s  p o s i t i o n  t h a t  t h e  
h i s t o r y  of labor p r o t e c t i o n  i n  g e n e r a l  a n d  o f  Amtrak em-  
p l o y e e s '  p r o t e c t i o n  i n  p a r t i c u l a r  creates a " v e r y  s t r o n g  moral 
claim" o n  Federal f u n d i n g .  

Q u e s t i o n  2 .  Would Amtrak  be l i a b l e  f o r  t h e  payment of 
t h e  r e s u l t a n t  labor p r o t e c t i o n  costs? 

L i a b i l i t y  u n d e r  Append ix  C - 2  

We d o  n o t  t h i n k  t h a t  t h e r e  is a n y  b a s i s  upon w h i c h  Amtrak 
could s u c c e s s f u l l y  d e n y  i ts  l e g a l  l i a b i l i t y  t o  i t s  own employ- 
ees f o r  labor p r o t e c t i o n  costs t h a t  would r e s u l t  f rom a t o t a l  
o r . p a r t i a 1  d i s c o n t i n u a n c e  o f  i n t e r c i t y  r a i l  p a s s e n g e r  s e r v i c e  
b y  Amtrak. T h i s  is  A m t r a k ' s  p o s i t i o n  as w e l l .  Under Append ix  
C-2 o f  t h e  Basic Agreement  b e t w e e n  Amtrak a n d  t h e  r a i l r o a d s  
w i t h  wh ich  Amtrak c o n t r a c t e d ,  Amtrak is l e g a l l y  o b l i g a t e d  once 
it  commences o p e r a t i o n s  t o  make labor p r o t e c t i o n  p a y m e n t s  a n d  
p r o v i d e  other  b e n e f i t s  to  a n y  Amtrak e m p l o y e e  who "is  p l a c e d  
i n  a worse p o s i t i o n  w i t h  r e s p e c t  t o  h i s  c o m p e n s a t i o n  and  r u l e s  
g o v e r n i n g  h i s  w o r k i n g  c o n d i t i o n s "  a s  a r e s u l t  o f  a " d i s c o n t i n -  
u a n c e  of I n t e r c i t y  Ra i l  P a s s e n g e r  S e r v i c e . "  T h e  p r o v i s i o n s  o f  
Append ix  C-2 are c o n s i s t e n t  w i t h  s e c t i o n  405 of RPSA, 
4 5  U.S.C.  S 5 6 5 ( c ) ,  wh ich  r e q u i r e s  Amtrak t o  p r o v i d e  " f a i r  a n d  
e q u i t a b l e "  p r o t e c t i v e  a r r a n g e m e n t s  for i t s  employees .  A s  
r e q u i r e d  by  t h a t  p r o v i s i o n ,  t h e  S e c r e t a r y  o f  Labor c e r t i f i e d  
t h a t  t h e  p r o v i s i o n s  i n  Append ix  C-2 p r o v i d e d  f a i r  and  e q u i t -  
a b l e  p r o t e c t i o n  t o  A m t r a k ' s  e m p l o y e e s .  1 n ; C o n g r e s s  of R a i l w a y  
U n i o n s  v. Hodgson, 326  F. Supp.  68,  7 6  (D.D.C. 19711, t h e  
c o u r t  f o u n d  t h a t :  

"The p ro tec t ive  a r r a n g e m e n t s  c e r t i f i e d  by 
t h e  S e c r e t a r y  n o t  o n l y  meet t h e  r e q u i r e m e n t s  o f  
Section 405 o f  t h e  A c t  [ 4 5  U.S.C. § 5 6 5 ( c ) 1  and 
of S e c t i o n  5 ( 2 )  ( f )  of t h e  In t e r s t a t e  Commerce 
A c t  b u t  t h e y  i n  f a c t  exceed t h e s e  r e q u i r e m e n t s  
i n  s i g n i f i c a n t  r e s p e c t s . "  

- 11 - 



13-217662 
t 

L i a b i l i t y  under  Appendix C-1  

While  i t  is t h u s  c l e a r  t h a t  A m t r a k  would  be l e g a l l y  
l i a b l e  under  Appendix C - 2  t o  make labor p r o t e c t i o n  payments  t o  
any of i t s  employees  t h a t  were a d v e r s e l y  a f f e c t e d  by a d iscon-  
t i n u a n c e  o f  r a i l  p a s s e n g e r  s e r v i c e ,  t h e  r a i l roads  w i t h  which 
Amtrak c o n t r a c t e d  wou ld  be l i a b l e  under  Appendix C-1 of t h e  
Bas ic  Agreement t o  make some labor p r o t e c t i o n  payments  t o  
r a i l road  employees who were a d v e r s e l y  a f f e c t e d  by a d i s c o n t i n -  
uance  of r a i l  p a s s e n g e r  s e r v i c e  b e f o r e  or a f t e r  Amtrak com- 
menced o p e r a t i o n s .  T h i s  could occur because t h e  c o n t r a c t  
between Amtrak and t h e  r a i l r o a d s  t h a t  r e l i e v e d  t h e  r a i l r o a d s  
of t h e i r  l e g a l  o b l i g a t i o n  t o  p r o v i d e  i n t e r c i t y  p a s s e n g e r  ser- 
vice p r o v i d e d  t h a t  t h e  ra i l roaas  would p r o v i d e  s e r v i c e s  t o  
Amtrak on a re imbursable  bas i s .  

where employee p r o t e c t i o n  cos t s  resu l t  from t h e  e l i m i n a -  
t i o n  or consol idat ion o f  r a i l r o a d  p o s i t i o n s  which a r a i l r o a d  
informed Amtrak would be requi red  i n  order for i t  t o  p r o v i d e  
A m t r a k  w i t h  t h e  s e r v i c e  Amtrak requested, s e c t i o n  7.3 o f  t h e  
Basic Agreement p r o v i d e s  t h a t  e i t h e r  p a r t y  is a u t h o r i z e d  to 
resor t  t o  a r b i t r a t i o n  or t o  s e e k  a d e c l a r a t o r y  judgment  from 
t h e  U n i t e d  S ta tes  D i s t r i c t  C o u r t  f o r  t h e  D i s t r i c t  o f  Columbia 
t o  d e t e r m i n e  Amtrak ' s  l i a b i l i t y ,  i f  any ,  t o  r e i m b u r s e  t h e  
r a i l road .  I n  1972,  s e c t i o n  4 0 5 ( c )  of RPSA, 45  U.S.C.  
S 5 6 5 ( c ) ,  was amended t o  p r o v i d e  s p e c i f i c a l l y  t h a t  " n o t h i n g  i n  
t h i s  s u b s e c t i o n  s h a l l  be c o n s t r u e d  t o  impose upon t h e  Corpora-  
t i o n  any o b l i g a t i o n  of a r a i l r o a d  w i t h  r e s p e c t  to  any r i g h t ,  
p r i v i l e g e ,  or b e n e f i t  e a r n e d  by any employee as a r e s u l t  of 
p r i o r  s e r v i c e  pe r fo rmed  f o r  such  railroad.' '  - S e e  Pub. L. 
N o .  92-316, § 7, J u n e  22, 1972, 86 S t a t .  230. T h i s  c l a r i f y i n g  
amendment was i n t e n d e d  t o  e n s u r e  t h a t  o b l i g a t i o n s  f l o w i n g  from 
r i g h t s  e a r n e d  p r i o r  t o  "Amtrak ' s  h i r i n g "  of  a r a i l road  em- 
p l o y e e  would c o n t i n u e  t o  be t h e  o b l i g a t i o n  o f  t h e  r a i l road .  
T h u s ,  t h e  ra i l roads  a re  r e s p o n s i b l e  f o r  pay ing  t h e s e  s p e c i f i e d  
labor  p r o t e c t i o n  claims made by s u c h  employees ,  w i t h o u t  reim- 
bursement  from Amtrak. 

Where t h e  ra i l roads  were r e q u i r e d  to  i n c r e a s e  t h e  number 
of l i s t ed  employee  p o s i t i o n s  i n  o r d e r  t o  p r o v i d e  n e c e s s a r y  
s e r v i c e s  to Amtrak, Amtrak would  be required to  reimburse t h e  
ra i l roads  for any  r e s u l t i n g  l a b o r  p r o t e c t i o n  costs i f  those 
employees  are s u b s e q u e n t l y  a d v e r s e l y  a f f e c t e d  by a d i s c o n t i n u -  
a n c e  of r a i l  p a s s e n g e r  s e r v i c e ,  

Amtrak estimates t h a t  i ts  t o t a l  labor p r o t e c t i o n  l i a b i l -  
i t y ,  assuming a t o t a l  t e r m i n a t i o n  of s e r v i c e ,  would be ap- 
p r o x i m a t e l y  $2.1  b i l l i o n  o v e r  t h e  6-year  period f o l l o w i n g  
d i s c o n t i n u a n c e .  Of t h i s  amount, Amtrak h a s  a d v i s e d  u s  t h a t  , 

a p p r o x i m a t e l y  $ 2 0 0  m i l l i o n  would be owed t o  t h e  ra i l roads 
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under Appendix e-1 t o  pay the claims of addi t iona l  employees 
hired by t h e  r a i l roads .  In addi t ion ,  Amtrak est imates  t h a t  
the r a i l r o a d s  would have t h e i r  own unreimbursed C-1  obliga- 
t i ons  to  r a i l r o a d  employees of approximately another $ 2 0 0  
mill ion.  

Question 3 .  Would any l i a b i l i t y  on the p a r t  of e i t h e r  
t h e  Federal  Government or  Amtrak be a f fec ted  i f  t h e  d i scont in-  
uance of s e rv i ce  was system-wide r a the r  than p a r t i a l ?  For 
your information, there  a r e  cour t  cases t h a t  ind ica te  i t  i s  
t h e  I C C ' s  pol icy t o  deny labor pro tec t ion  i n  system-wide aban- 
donments, b u t  t o  gran t  i t  i n  p a r t i a l  abandonments. 

We do n o t  believe t h a t  the matter of Amtrak's l i a b i l i t y  
t o  pay labor pro tec t ion  c o s t s  is r e l a t e d  t o  the extent  of the 
discontinuance of i n t e r c i t y  r a i l  passenger se rv ice .  For labor 
pro tec t ion  purposes, the provis ions of Appendices C-1 and C - 2  
do not make any d i s t i n c t i o n  between a t o t a l  or p a r t i a l  discon- 
tinuances of r a i l  passenger se rv ice .  

Amtrak agrees w i t h  our pos i t ion  i n  t h i s  respect .  More- 
over, i t  is  Amtrak's pos i t i on  t h a t  a s i g n i f i c a n t  p a r t i a l  d i s -  
continuance would i n  a l l  l ikel ihood n e v e r  occur.  Amtrak has 
advised, u s  t h a t  i f  a reduced budget caused Amtrak t o  discon- 
t i n u e  por t ions  of i ts  se rv ice ,  the labor pro tec t ion  cos t s  
r e s u l t i n g  from the " p a r t i a l "  discontinuance would consume i ts  
resources and prevent i t  from operat ing any se rv ice  
whatsoever. 

In your quest ion,  you refer t o  the pol icy of t h e  I n t e r -  
s t a t e  Commerce Commission ( I C C )  t o  refuse t o  g ran t  labor pro- 
t e c t i o n  i n  system-wide abandonments. We a re  aware of these  
cases i n  which t h e  I C C  w i l l  o r d i n a r i l y  dec l ine  t o  impose pro- 
t e c t i v e  b e n e f i t s  where the re  is "a complete abandonment of 
operations.  See Tennessee Cent ra l  Railway Co. Abandonment, 
333  I C C  4 4 3 ,  453 ( 1 9 6 8 ) .  
Railroad Co. Abandonment, 3 5 4  I C C  784 ,  7 8 5  ( 1 9 7 8 ) ~ '  and I n p e  

-- See a l so ,  Northampton and Bath 

Auto-Train Corp. , 1 1  BR 4 1 8 ,  427  ( 1 9 8 1 ) ,  where t h e  Bankruptcy 
Court reached a s imi la r  r e s u l t .  

However, none of those cases  involved a s i t u a t i o n  i n  
which there was a con t rac t  mandating t h a t  employees receive 
labor p ro tec t ion  benef i t s .  
E n t i r e  L i n e  Abandonment, 3 4 2  I C C  34 ,  51 ( 1 9 7 1 ) ,  t h e  I C C  
acknowledged t h e  l i m i t a t i o n  on i t s  au tho r i ty  where the con- 

I n  'Bush-Terminal-Railroad Co.  

t r a c t  r i g h t s  of employees t o  labor p ro tec t ive  b e n e f i t s  were 
concerned : 

- 13 - 
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" T h e ,  r i g h t s  u n d e r  t h i s  or any o the r  agree- 
m e n t s  e m p l o y e e s  may h a v e  a r e  of course, sub jec t  
t o  i n t e r p r e t a t i o n  a n d  e n f o r c e m e n t  by t h e  
c o u r t s ,  and  n o t  w i t h i n  t h e  p r o v i n c e  of t h e  
Commiss ion .  

Thus, we do n o t  b e l i e v e  t h a t  any  of those cases i n  wh ich  
t h e  I C C  r e f u s e d  to  g r a n t  labor p r o t e c t i o n  i n  a sys t em-wide  
abandonmen t  h a s  r e l e v a n c e  to t h e  s i t u a t i o n  i n v o l v e d  here where 
t h e  e m p l o y e e s  labor p r o t e c t i o n  claims a re  based o n  c o n t r a c t u a l  
p r o v i s i o n s .  I n  our v i e w ,  u n d e r  t h e  terms of t h e  A p p e n d i c e s ,  
Amtrak  ( o r  t h e  r a i l roads )  would  be l e g a l l y  r e s p o n s i b l e  t o  p a y  
labor p r o t e c t i o n  b e n e f i t s  t o  t h e i r  e m p l o y e e s  w h e t h e r  a d i s c o n -  
t i n u a n c e  was p a r t i a l  or t o t a l .  

Q u e s t i o n  4 .  Assuming Amtrak  were l i a b l e  f o r  s u c h  cos t s  
b u t  r e c e i v e d  no  Federal  s u b s i d i e s ,  how wou ld  i t  pay f o r  t h e  
costs?  

As stated a t  t h e  o u t s e t  of t h i s  o p i n i o n ,  it is Amtrak ' s  
p o s i t i o n  t h a t  w i t h o u t  s u b s t a n t i a l  Federal  f u n d i n g  Amtrak  would  
b e  u n a b l e  t o  s a t i s f y  labor p r o t e c t i o n  claims c a u s e d  by e v e n  a 
p a r t i a l  d i s c o n t i n u a n c e  o f  s e r v i c e  a n d  would  cease a l l  f u r t h e r  
o p e r a t i o n s .  W h i l e ,  as n o t e d  a b o v e ,  w e  are n o t  i n  a p o s i t i o n  
to  d e t e r m i n e  whe the r  or n o t  Amtrak is correct i n  t h i s  r e s p e c t ,  
w e  n o t e  t h a t  4 5  U.S.C. S 5 6 4 ( c ) ( 4 ) ( A )  does p r o v i d e  t h a t  
A m t r a k ' s  " a n n u a l  t o t a l  costs  s h a l l  n o t  e x c e e d  t h e  f u n d s ,  i n -  
c l u d i n g  g r a n t s  made u n d e r  s e c t i o n  601 of t h i s  t i t l e ,  c o n t r i b u -  
t i o n s  p r o v i d e d  by S t a t e s ,  r e g i o n a l  and  local  a g e n c i e s  and  
o ther  p e r s o n s ,  a n d  r e v e n u e s ,  a v a i l a b l e  to t h e  C o r p o r a t i o n  
w i t h i n  t h e  t h e n - c u r r e n t  f i s c a l  y e a r .  I' T h u s ,  i f  Federal  s u b s i -  
d i e s  a re  t e r m i n a t e d  a n d  n o t  replaced w i t h  o ther  r e v e n u e s ,  t h i s  
p r o v i s i o n  would p r o h i b i t  Amtrak  from c o n t i n u i n g  e v e n  s u b s t a n -  
t i a l l y  reduced o p e r a t i o n s  a t  a loss. 

Assuming Amtrak became i n s o l v e n t ,  p r e s u m a b l y  i t  would be 
placed i n t o  b a n k r u p t c y  where a l l  o f  i ts assets  would be 
a v a i l a b l e  t o  p a y  t h e  claims o f  i t s  creditors.  I n  these c i r -  
c u m s t a n c e s ,  t h e  p r i o r i t i e s  a n d  e n t i t l e m e n t s  of t h e  labor p r o -  
t e c t i o n  claims of A m t r a k ' s  e m p l o y e e s  a n d  t h e  claims of other  
creditors,  i n c l u d i n g  t h e  U n i t e d  S t a t e s ,  would  be d e t e r m i n e d  i n  
a b a n k r u p t c y  p r o c e e d i n g .  

Amtrak  estimates t h a t  i t s  labor p r o t e c t i o n  l i a b i l i t y  o v e r  
t h e  6 - y e a r  period f o l l o w i n g  a complete d i s c o n t i n u a n c e  would 
t o t a l  a p p r o x i m a t e l y  $2 .1  b i l l i o n .  ' T h e s e  employee claims w o u l d  
be u n s e c u r e d .  T h e  U n i t e d  S t a t e s  would h a v e  s e c u r e d  claims 
a g a i n s t  Amt rak  of a p p r o x i m a t e l y  $ 3  b i l l i o n  p l u s  i n t e r e s t .  
O t h e r  credi tors  would h a v e  s u b s t a n t i a l  claims, t o t a l l i n g  
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be tween  $ 4 0 0  and  $ 9 0 0  m i l l i o n .  Amt rak  es t imates  t h a t  i n  a 
forced l i q u i d a t i o n  i t s  asse ts  w o u l d  h a v e  l i t t l e  more t h a n  
scrap v a l u e ,  p r o b a b l y  a p p r o x i m a t i n g  $ 4 0 0  m i l l i o n .  I n  any  
e v e n t ,  Amtrak a d v i s e s  u s  t h a t  t h e  t o t a l  v a l u e  of i t s  assets  
would f a l l  f a r  sho r t  of t h e  a p p r o x i m a t e l y  $5.5 t o  $ 6  b i l l i o n  
needed  t o  s a t i s f y  t h e  claims of a l l  of A m t r a k ' s  c r ed i to r s  i n -  
c l u d i n g  t h e  U n i t e d  S ta tes .  Amtrak  a l so  a d v i s e s  us t h a t  claims 
t h a t  would i n d i s p u t a b l y  be s e n i o r  to t h e  labor p r o t e c t i o n  
claims of i t s  e m p l o y e e s  could  consume a s  much as one h a l f  of 
t h e  l i q u i d a t i o n  v a l u e  o f  t h e  e s t a t e .  I f  a l l  claims t h a t  may 
be  superior  t o  t h e  labor p r o t e c t i o n  claims r e m a i n  i n  t h a t  
c a t e g o r y  i n  b a n k r u p t c y ,  n o  assets would r e m a i n  t o  c o v e r  t h e  
labor p r o t e c t i o n  claims. 

Amtrak does a d v a n c e  t h e  t h e o r y  o f  e q u i t a b l e  s u b o r d i n a -  
t i o n  t o  s u g g e s t  t h e  p o s s i b i l i t y  t h a t  t h e  U n i t e d  S t a t e s  c o u l d  
lose i t s  p r i o r i t y  as a s e c u r e d  c r ed i to r  t o  t h e  u n s e c u r e d  
claims of o t h e r  c r e d i t o r s  i n c l u d i n g  Amtrak e m p l o y e e s  w i t h  
labor p r o t e c t i o n  claims. - See 1 1  U.SsC. S 5 1 0 ( c ) ( a )  ( 1 9 8 2 ) .  
T h i s  would l e a v e  t h e  U n i t e d  S t a t e s  w i t h  l i t t l e  or no  o p p o r t u n -  
i t y  t o  co l l ec t  u n d e r  i ts  $ 3  b i l l i o n  i n  n o t e s .  T h e  d o c t r i n e  of 
e q u i t a b l e  s u b o r d i n a t i o n  may be  used by a b a n k r u p t c y  court  t o  
relegate.  a superior claim t o  i n f e r i o r  s t a t u s  where t h e  claim- 
a n t  e n g a g e d  i n  some i n e q u i t a b l e  c o n d u c t  t h a t  r e s u l t e d  i n  
i n j u r y  t o  other  credi tors  or c o n f e r r e d  a n  u n f a i r  a d v a n t a g e  o n  
t h e  c l a i m a n t ,  i f  s u c h  s u b o r d i n a t i o n  is n o t  o t h e r w i s e  i n c o n s i s -  
t e n t  w i t h  t h e  B a n k r u p t c y  A c t .  
563 F.2d 692, 700 ( 5 t h  h i r .  1977). 

See Matter o f  Mobile Steel  Co., 

Even i f  t h i s  t h e o r y  is a p p l i c a b l e  here, wh ich  is q u e s -  
t i o n a b l e ,  w e  a re  n o t  c o n v i n c e d  t h a t  t h e  c o u r t  would f i n d  t h a t  
t h e  U n i t e d  5 t a t e s  had acted so  u n f a i r l y  t h a t  i t s  s e c u r e d  
claims s h o u l d  b e  e q u i t a b l y  s u b o r d i n a t e d  to  t h e  claims of other 
c red i to r s .  However,  w e  do n o t  b e l i e v e  t h a t  i t  would be a d v i s -  
able  a t  t h e  p r e s e n t  t i m e  f o r  o u r  O f f i c e  t o  s p e c u l a t e  o n  w h a t  
theories m i g h t  be employed  a n d  w h a t  a c t i o n s  m i g h t  be t a k e n  by 
a b a n k r u p t c y  c o u r t  i n  a p r o c e e d i n g  t o  d e t e r m i n e  t h e  order of 
p r i o r i t y  among t h e  claims of A m t r a k ' s  v a r i o u s  c r ed i to r s  i f  
Amtrak goes i n t o  b a n k r u p t c y .  I n  a n y  e v e n t ,  t h i s  would a p p e a r  
t o  go beyond  t h e  scope of t h i s  q u e s t i o n .  

Q u e s t i o n  5. Could Amtrak  a n d  i t s  employees a g r e e  w i t h o u t  
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a r r a n g e m e n t s  s h o u l d  " i n  n o  e v e n t  p r o v i d e  b e n e f i t s  l ess  t h a n  
t hose  e s t a b l i s h e d  p u r s u a n t  to  § 5 ( 2 ) ( f )  of t h e  I n t e r s t a t e  
Commerce A c t . "  

T h i s  q u e s t i o n  a p p e a r s  t o  make t w o  a s s u m p t i o n s  w h i c h  we 
s h a l l  b r i e f l y  a d d r e s s .  F i r s t ,  t h e  q u e s t i o n  implies t h a t  
Amtrak and  i t s  e m p l o y e e s  m i g h t  h a v e  some r e a s o n  t o  consider 
v o l u n t a r i l y  r e v i s i n g  t h e  e x i s t i n g  labor p r o t e c t i o n  a r r a n g e -  
m e n t s .  I n  our v i e w ,  i t  is q u e s t i o n a b l e  w h e t h e r  Amtrak a n d ,  
p a r t i c u l a r l y ,  i t s  e m p l o y e e s  would h a v e  any  s u c h  i n c e n t i v e  to  
s u b s t a n t i a l l y  r e v i s e  t h e  labor p r o t e c t i o n  a r r a n g e m e n t s  i n  t h e  
c u r r e n t  a t m o s p h e r e  or i n  t h e  e v e n t  o f  a n  impend ing  or a c t u a l  
b a n k r u p t c y .  Amtrak a g r e e s  w i t h  t h i s  o b s e r v a t i o n .  

S e c o n d ,  y o u r  q u e s t i o n  seems t o  assume t h a t  r e v i s i o n s  t o  
t h e  labor p r o t e c t i v e  a r r a n g e m e n t s  c o u l d  be accomplished w i t h  
l e g i s l a t i o n ,  T h i s  is no t  c lear ,  i n  o u r  view. S i n c e  t h e  labor 
p r o t e c t i v e  a r r a n g e m e n t s  be tween  Amtrak a n d  i ts  e m p l o y e e s  were 
created and c u r r e n t l y  e x i s t  i n  a c o n t r a c t u a l  c o n t e x t ,  any  
a t tempt  by C o n g r e s s  t o  e n a c t  l e g i s l a t i o n  t h a t  would s u b s t a n -  
t i a l l y  mod i fy  labor p r o t e c t i o n  a r r a n g e m e n t s  by r e d u c i n g  em- 
p l o y e e  b e n e f i t s  p a y a b l e  t h e r e u n d e r ,  w i t h o u t  employee  c o n s e n t ,  
m i g h t  be  s u b j e c t  to  a t t a c k  o n  t h e  g r o u n d s  t h a t  i t  u n c o n s t i t u -  
t i o n a l l y  i m p a i r s  t h e  r i g h t s  o f  t h e  Amtrak e m p l o y e e s  u n d e r  t h e  
e x i s t i n g  a g r e e m e n t .  - S e e  A t c h i s o n ,  T o p e k a ,  a n d  Santa  F e  Rail-  
way C o .  v.  N a t i o n a l  Railroad P a s s e n g e r  Corp., 723  F.2d 1298 
( 7 t h  C i r .  1 9 8 3 ) ,  c u r r e n t l y  o n  appeal t o  t h e  Supreme C o u r t .  But 
- c f .  R a i l w a y  Labor E x e c u t i v e s  A s s o c i a t i o n s  v. U n i t e d  S t a t e s , -  
575  F. SUDD. 1554 ( R e s i o n a l  R a i l  R e o r q a n i z a t i o n  C o u r t ,  19831 ,  
ce r t .  d e n i i d  1 0 4  S.  C t .  1596 ( 1 9 8 4 ) ,  in which  t h e  c o u r t  h e l d  
t h a t  s t a t u t o r y  labor p r o t e c t i o n  f o r  C o n r a i l  e m p l o y e e s  w a s  a 
soc ia l  w e l f a r e  b e n e f i t  t h a t  c o u l d  be r e p e a l e d .  

T u r n i n g  o u r  a t t e n t i o n  to  t h e  s p e c i f i c  i s sue  you a s k e a  u s  
t o  address ,  w e  do n o t  be l i eve  t h a t  Amtrak a n d  i t s  e m p l o y e e s  
c o u l d  a g r e e ,  w i t h o u t  l e g i s l a t i o n ,  t o  r e v i s e  t h e  e x i s t i n g  labor 
p r o t e c t i o n  a r r a n g e m e n t s .  The  s t a t u t e  i t s e l f  does n o t  e x p l i -  
c i t l y  bar s u b s e q u e n t  m o d i f i c a t i o n  of t h e  labor p r o t e c t i o n  
a r r a n g e m e n t s  c o n t a i n e d  i n  A p p e n d i c e s  C-1 and C-2 o f  t h e  Basic 
Agreement .  However, t h e  s t a t u t o r y  l a n g u a g e  i n  45 U.S.C. 
S 561 ( a )  t h a t  a u t h o r i z e s  Amtrak t o  c o n t r a c t  w i t h  t h e  ra i l roads  
s u g g e s t s  t h a t  C o n g r e s s  d i d  n o t  c o n t e m p l a t e  s u b s e q u e n t  m o d i f i -  
c a t i o n  of t h e  c o n t r a c t s  o n c e  t h e y  became e f f e c t i v e .  

Under 45  U.S.C. 5 5 6 5 ,  t h e  S e c r e t a r y  o f  Labor mus t  cer- 
t i f y  t h a t  t h e  p r o t e c t i v e  a r r a n g e m e n t s  f o r  e m p l o y e e s  c o n t a i n e d  
i n  t h o s e  c o n t r a c t s  a re  f a i r  a n d  e q u i t a b l e .  The  p r o v i s i o n  
r e q u i r i n g  c e r t i f i c a t i o n  of t h e  labor p r o t e c t i o n  a r r a n g e m e n t s  
fo r  Amtrak e m p l o y e e s  m a n d a t e s  t h a t  t h e  c e r t i f i c a t i o n  m u s t  be 
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made w i t h i n  180 d a y s  a f t e r  Amtrak commences o p e r a t i o n .  
4 5  U.S.C. § 5 6 5 ( c ) .  

T h e  s t a t u t o r y  l anguage  i n  t h e s e  p r o v i s i o n s  c l e a r l y  i m -  
p l i e s  t h a t  t h e  contract  between Amtrak and a p a r t i c u l a r  r a i l -  
r o a d ,  and t h e  r e q u i r e d  c e r t i f i c a t i o n  by t h e  S e c r e t a r y  o f  Labor 
of t h e  employee p r o t e c t i v e  a r r a n g e m e n t s  c o n t a i n e d  t h e r e i n ,  
would be e x e c u t e d  o n  a one-t ime basis .  I n  a d d i t i o n ,  45 U.S.Cy.  
S 5 6 1 ( a ) ( l )  s p e c i f i e s  t h a t  t h e  Amt rak - ra i l road  c o n t r a c t  be 
executed o n l y  d u r i n g  t w o  time p e r i o d s - - e i t h e r  "on or before 
nay 1 ,  1971" or a l t e r n a t i v e l y  "on or a f t e r  March 1 ,  1973, 
b u t  b e f o r e  J a n u a r y  1 ,  1975."- - S e e  Congres s  o f  t h e  Railwa- 
Unions v. Hodgson, 326 F.Supp. 68 ,  76-79 (D.C .  1971) .  
amendment t h a t  might  now, or he rea f t e r ,  be made to  t h e  Drotec- 

A:Y 

t i v e  a r r a n g e m e n t s  c o n t a i n e d  i n  t h e  A m t r a k - r a i l r o a d  c o n t i a c t s  
entered i n t o  d u r i n g  t h o s e  time p e r i o d s ,  c o u l d  n o t  be e x e c u t e d  
i n  accordance w i t h  t h e  s t a t u t o r y  l anguage ,  Also, since any 
amendment t o  t h e  l a b o r  p r o t e c t i v e  a r r a n g e m e n t s  f o r  Amtrak 
employees,  c o n t a i n e d  i n  Appendix C-2 would be subjec t  t o  t h e  
same c e r t i f i c a t i o n  r e q u i r e m e n t  t h a t  a p p l i e d  t o  t h e  o r i g i n a l  
p r o t e c t i v e  a r r a n g e m e n t s ,  s u c h  c e r t i f i c a t i o n  could  n o t  be made 
i n  a c c o r d a n c e  w i t h  t h e  s p e c i f i c  r e q u i r e m e n t s  i n  4 5  U.S.C. 
5 5 6 5 ( c )  t h a t  t h e  c e r t i f i c a t i o n  by t h e  S e c r e t a r y  o f  Labor be 
made w i t h i n  180 d a y s  a f t e r  Amtrak commenced o p e r a t i o n s .  

Second ly ,  w e  do n o t  b e l i e v e  t h a t  Amtrak and i ts  employees 
could a g r e e  to  modify t h e  p r o t e c t i v e  a r r a n g e m e n t s  f o r  a n o t h e r  
reason. The labor p r o t e c t i v e  a r r a n g e m e n t s  are  p a r t  of t h e  
Basic Agreement between Amtrak and t h e  r a i l r o a d s  it c o n t r a c t e d  
w i t h  t o  r e l i e v e  them o f  t h e i r  r e s p o n s i b i l i t y  t o  p r o v i d e  i n t e r -  
c i t y  r a i l  p a s s e n g e r  s e r v i c e .  T h e  employees t h e m s e l v e s  were 
n o t  a p a r t y  to  t h o s e  a g r e e m e n t s ,  b e i n g  a t  most t h i r d - p a r t y  
b e n e f i c i a r i e s .  F o r  example,  i n  McLaughlin v. Penn C e n t r a l  
T r a n s p o r t a t i o n  Co., 384 F. Supp. 179, 183-84 (S.D.N.Y. 1 9 7 4 )  
t h e  court  said:  

"* * * Is t h i s  a case i n v o l v i n g  a l a b o r  a g r e e -  
ment? C l e a r l y  it is n o t .  Appendix C - 1 ,  ce r t i -  
f i e d  by t h e  S e c r e t a r y  o f  Labor t o  implement 
a d e q u a t e  p r o t e c t i o n  of Penn C e n t r a l  employees 
a f f e c t e d  by d i s c o n t i n u a n c e s ,  is p a r t  o f  t h e  
p r i v a t e  o p e r a t i n g  ag reemen t  between Penn Cen- 
t r a l  and Amtrak. The Union i s  n o t  a p a r t y  t o  
t h a t  agreement .  The ag reemen t  is t h e r e f o r e  n o t  
a l a b o r  ag reemen t ,  and t h e  case is n o t  main- 
t a i n a b l e  by p l a i n t i f f  [a  ra i l road employee] as 
a p r i v a t e  a c t i o n . "  (Emphas is  added . )  
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See a l s o ,  T r i b b e t t  v. Ch icago  Union S t a t i o n  Co., 3 5 2  F.  Supp. 
8 ,  1 1  ( N . D .  I l l .  1 9 7 2 ) ;  and C o n g r e s s  of Rai lway Unions v .  
-- 
Hodgson, & 

T h u s ,  i t  is clear t h a t  A m t r a k ' s  employees  and the  u n i o n s  
t h a t  r e p r e s e n t  them were n o t  a p a r t y  t o  t h e  Basic Agreement 
and Appendices  C-1 and C-2 which  c o n t a i n  t h e  labor p r o t e c t i o n  
a r r a n g e m e n t s .  Therefore, w e  do n o t  b e l i e v e  t h a t  Amtrak ' s  em-. 
p l o y e e s  c a n  a g r e e  to  modify or amend a n  ag reemen t  t h a t  t h e y  
were n o t  a p a r t y  t o  i n  t h e  f i r s t  i n s t a n c e .  A s  f o r  t h e  p o s s i -  
b i l i t y  t h a t  Amtrak  and t h e  ra i l roads  might  m u t u a l l y  a g r e e  to  
modify t h e  labor p r o t e c t i v e  a r r a n g e m e n t s  c o n t a i n e d  i n  t h e  
Basic Agreement ,  w e  do n o t  b e l i e v e  t h e y  c a n  do so f o r  t h e  
p r e v i o u s l y  s ta ted  r e a s o n .  

Q u e s t i o n  6. Assuming Amtrak f i l e d  f o r  b a n k r u p t c y ,  could  
t h e  b a n k r u p t c y  court  w i t h o u t  l e g i s l a t i o n  r e v i s e  t h e  e x i s t i n 2  
1 abor p ro tec t  i o n  a r r a n g e m e n t s ?  

A s  w e  s t a t e d  e a r l i e r ,  w e  b e l i e v e  t h a t  it would be inad-  
v i s a b l e  for u s  to  s p e c u l a t e  i n  d e t a i l  a t  t h e  p r e s e n t  time on 
w h a t  a b a n k r u p t c y  court  m i g h t  do i n  t h e  e v e n t  Amtrak f i l e d  for 
bankrup tcy .  Bankrup tcy  is a h i g h l y  s p e c i a l i z e d  area of t h e  
law i n v o l v i n g  special  r u l e s  and p r o c e d u r e s ,  where t h e  bank- 
r u p t c y  c o u r t  sometimes f a s h i o n s  complex remedies i n v o l v i n g  
l e g a l  a s  w e l l  as e q u i t a b l e  powers. A s  is t rue of any  l i t i g a -  
t i o n ,  t h e  remedies f a s h i o n e d  by t h e  c o u r t  a re  l i k e l y  to  depend 
on t h e  p a r t i c u l a r  f a c t s  and c i r c u m s t a n c e s  of t h e  case as t h e y  
a r e  d e v e l o p e d  i n  t h e  b a n k r u p t c y  p r o c e e d i n g s .  T h e r e f o r e ,  w e  a re  
n o t  i n  a p o s i t i o n  t o  p r o v i d e  our views on t h i s  q u e s t i o n .  

However, for  your  i n f o r m a t i o n  w e  do n o t e  t h a t  i t  is 
Amtrak 's  view t h a t  a b a n k r u p t c y  cour t  would p r o b a b l y  n o t  have  
t h e  a u t h o r i t y  t o  r e v i s e  t h e  e x i s t i n g  labor p r o t e c t i o n  a r r a n g e -  
ments.  I t  is Amtrak ' s  p o s i t i o n  t h a t  i n  a b a n k r u p t c y  proceed-  
i n g  f o l l o w i n g  a c o m p l e t e  c e s s a t i o n  of Amtrak s e r v i c e ,  c l a i m s  
p r e s e n t e d  under  Appendix C-2 would n o t  be " e x e c u t o r y  ag ree -  
ments"  and t h u s  under  1 1  U . S . C .  S 365 would not be subject  t o  
amendment by t h e  b a n k r u p t c y  c o u r t .  

We w i l l  make t h i s  l e t t e r  g e n e r a l l y  a v a i l a b l e  i n  30 d a y s ,  
u n l e s s  your  o f f i c e  a g r e e s  t o  a n  ea r l i e r  release date. 

i n c e r e l y  y u r s ,  

bR* w 
Comptrolle@ Gefieral 
o f  t h e  U n i t e d  S t a t e s  
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