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Dear Mr. Chairman:

This is in response to your letter dated January 29,
1985, asking six guestions relating to the payment of labor
protection costs in the event that the services of the
National Rail Passenger Corporation (Amtrak) are terminated
or significantly reduced as a result of the Administration's
preoposal to eliminate further Federal subsidies to Amtrak in
the 1986 fiscal year and thereafter. After providing some
of the basic legal background to your guestions, we will
address your questions in order.

BACKGROUND

In 1970, Congress enacted the Rail Passenger Service Act

(RPSA), Pub. L, No., 91-518, 84 Stat. 1327, October 30, 1970,
45 U.Ss.C. § 501 et seq, (1982). This Act authorized the
creation of Amtrak as a mixed ownership Government (31 U.S.C.
§ 9101) "for profit corporation, the purpose of which shall be
to provide intercity and commuter rail passenger service,
* * * 50 as to fully develop the potential of modern rail ser-
vice in meeting the Nation's intercity and commuter passenger
transportation requirements." 45 U.S5.C. § 541. The legisla-
tion expressly provides that Amtrak "will not be an agency or
establishment of the United States Government." Id.

Under section 401(a) of RPSA, 45 U.S.C. § 561(a), Amtrak
was authorized to enter into contracts with railrocads to
relieve them of their "entire responsibility for the provision
of intercity rail passenger service." Relief under this sec-
tion also requires that any contract between Amtrak and a
railroad include "protective arrangements for employees.”
Section 405 of RPSA, 45 U.Ss.C. § 565, sets forth the extent to
which employee interests must be protected under these
arrangements as follows:
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"(a) A railroad shall provide fair and
equitable arrangements tO protect the interests
of employees, including employees of terminal
companies, affected by a discontinuance of
intercity rail passenger service whether
occurring before, on, or after January 1,
1975, * * *

"{b) * * * guch arrangements shall include
provisions protecting individual employees
against a worsening of their positions with
respect to their employment which shall in no
event provide benefits less than those estab-
lished pursuant to section 11347 of title 49,
Any contract entered into pursuant to the pro-
visions of this subchapter shall specify the
terms and conditions of such protective
arrangements. No contract under section
561(a)(1) of this title between a railroad and
the Corporation may be made unless the Secre-
tary of Labor has certified to the Corporation
that the labor protective provisions of such
contract afford affected employees, including
affected terminal employees, fair and equitable
protection by the railroad."

Subsection (c¢) provides that once Amtrak commences operations
its employees must also receive "fair and equitable protec-
tion," as defined in subsections (a) and (b), subject to a
similar requirement of certification by the Secretary of
Labor .

In April 1971, pursuant to this provision, Amtrak ten-
dered all passenger railroads in the United States an identi-
cal contract called the Basic Agreement that would relieve any
railroaa that accepted Amtrak's offer of its legal obligation
to continue to provide rail passenger service, The labor pro-
tective arrangements required by 45 U.S5.C. § 565 covering
railroad employees and Amtrak employees, were set forth in
Appendices C-1 and C-2 of the Basic Agreement, respectively.
As required by the statute, the Secretary of Labor certified
the employee protective arrangement contained in Appendices
C-1 and C-2 to be "fair and equitable."

Before proceeding to answer your questions, we must note
that a legitimate difference of opinion may exist with respect
to some, if not all, of our answers. In the event Amtrak sub-
sidies are terminated, resulting in a wide-spread or total
discontinuance of further rail passenger service by Amtrak,
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thereby triggering the labor protection provisions in Appen-
dices C-1 and C-2 and a host of other possible adverse conse-
guences, questions of governmental responsibility and related
issues will probably be brought before the courts. Consider-
ing the many possible factual variations that might trigger
such litigation as well as the differences among courts ana
jurisdictions, it is impossible for us to predict the likely
outcome of such litigation with any degree of confidence.
Nevertheless, we have attempted to answer your questions as
definitively as possible,.

We have discussed this matter with Amtrak. It is
Amtrak's position that whether Federal subsidies are termi-
nated entirely or are substantially reduced, the effect on
Amtrak would be essentially the same., That is, Amtrak main-
tains that it would be unable to pay the labor protection
costs caused by a discontinuance of service and would be
forced into bankruptcy. This could create a situation where
all service eventually was discontinued and the entire work-
force was laid off. For purposes of answering these gques-
tions, we have accepted Amtrak's position in this respect as
correct. However, it must be emphasized that we have not
independently examined the question of whether or not Amtrak
could continue to operate, perhaps on a reduced scale, if
Federal subsidies are substantially decreased or eliminated
and are therefore not in a position to express any opinion on
this matter,

Question 1. If employees of Amtrak or the contract rail-
roads were laid off as a result of discontinuances of railroad
passenger service, would the Federal Government be legally or
otherwise liable for the payment of the resultant labor pro-
tection costs? In answering this gquestion, please include
comments on the significance of § 301 of the Rail Passenger
Service Act of 1970, which provides that Amtrak "will not be
an agency or establishment of the U.S. Government,?"

For the reasons set forth hereafter it is our view that
the United States would not be legally liable to pay labor
protection costs resulting from the partial or total discon-
tinuance of railroad passenger service by Amtrak.

. The legal basis for the rights of Amtrak and railroad
employees to receive labor protection benefits in the event of
a discontinuance of intercity rail passenger service by Amtrak
rests on Appendices C-1 and C-2 of the Basic Agreement between
Amtrak and the railroads with which Amtrak contracts. As
stated above, Appendix C-1 protects the rights of railroad
employees and Appendix C-2 protects the rights of Amtrak
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employees. The United States is not a signatory to the Basic
Agreement or the Appendices. While the Secretary of Labor did
certify that the labor protection provisions contained in the
Appendices were "fair and equitable," as required by the
statute, such certification did not make the Secretary of
Labor or the United States a party to the Basic Agreement or
anything contained therein. Numerous court cases have
described the Basic Agreement between Amtrak and the railroads
as "a private operating agreement between two corporations."
Tribbett v. Chicago Union Station Co., 352 F. Supp. 8, 11
(N.D. I11, 1972), See also McLaughlin v. Penn Central Trans-
portation Co., 384 F. Supp. 179, 183 (S.D.N.Y. 1974),

Nor does the statutory language in 45 U.S.C. § 565 that
mandates the substantial degree of labor protection that must
be afforded to Amtrak and railrocad employees commit the
United States to using Federal funds to ensure that employees
receive the benefits that Amtrak and the railroads are legally
obligated by contract to pay them in the event of a discontin-
uvance of rail passenger service. It is not uncommon for a
Federal statute to provide certain protections or levels of
benefits to private workers or other specified groups or
classes of individuals. See, e.9., Fair Labor Standards Act,
29 U.S.C. §§ 201 et seq. (1982). However, enactment of such
social welfare legislation does not make the United States a
guarantor that is legally obligated to use Federal funds to
ensure that those individuals receive the benefits the statute
might otherwise entitle them to receive from a non-Government
source. Congress, of course, can authorize the United States
to enter into a legal obligation committing it to pay what
would otherwise be a private debt. Loan guarantee provisions,
such as the one contained in 45 U.S.C. § 602 authorizing the
Secretary of Transportation to guarantee any lender making a
loan to Amtrak, are an example of legislation that legally
obligates the United States to make such payments to non-
governmental entities. However, there is nothing in the
Aamtrak legislation that could reasonably be interpreted as
authorizing or committing the United States to guarantee Am-
trak's obligation to its employees to pay labor protection
costs in the event of a discontinuance of rail passenger
service,

To the contrary, as noted in your submission, the statute
that created Amtrak specifically provides that Amtrak "will
not be an agency or establishment of the United States Govern-
ment." 45 U.S.C. § 541. This is not to say that we are ques-
tioning the fact that Amtrak is associated with the Federal
Government to some degree. Amtrak was created by Federal leg-
islation as a mixed-ownership Government corporation
(31 U.8.C. § 9101 (1982)) to fulfill what was perceived to be
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a national need for "modern, cost-efficient, and energy-
efficient intercity railroad passenger service." 45 U.S.C.

§ 501, Ever since Amtrak was created, gquestions about its
identity and whether it should be treated as a private entity
or an ilnstrumentality of the United States have arisen. Al-
most without exception, the courts have concluded in a variety
of different contexts, that Amtrak is not a Federal governmen-
tal entity. The analysis used by the court in Kimbrough v,
National Railroad Passenger Corp., 549 F. Supp. 169, 172-73
(M.D. Ala. 1982) to conclude that Amtrak employees were not
entitled to constitutional due process under the Fifth Amend-
ment is typical:

"* * * A5 a federal corporation set up by an
act of Congress, Amtrak is an unusual entity.
Although Congress has stated that amtrak is not
a federal agency or establishment, 45 U.S.C.

§ 541, there is strong initial and continuing
federal involvement in its actiqns. The Presi-
dent, with the advice and consent ¢f the
Senate, appointed the incorporators and had
approval authority over the articles of incor-
poration. 45 U.S.C. § 542, Prior to the 1981
amendments, eight of the seventeen board mem-
bers were appointed by the President with the
advice and consent of the Senate, and in addi-
tion, the Secretary of Transportation must
always be a board member. 45 U.S.C. § 543
(Supp. 1981). Thus, the federal government
appoints a majority of the board. Congress
determined the number of board members, the
class of stock entitled to elect each member, "
the classes of stock, who may be issued stock,
par value of the stock, and the maximum rate of
compensation of officers.

* %* * * *

"* * * pespite the financial controls exerted
by the federal government, it is clear that
Amtrak was chartered as a for-profit corpora-
tion and is to be operated and managed as
such., It is governed not only by the Rail Pas-
senger Service Act of 1970, as amended, but to
the extent it is not inconsistent with the Act
Amtrak is governed by the District of Columbia
Business Corporation Act. * * * This indicates
that Amtrak is to be considered a private
corporation rather than a federal government
entity.
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"The opinion that Amtrak is a private
corporation is reenforced when one looks at the
provisions for employees under the Act. 1In the
context of the status of employees of Amtrak it
appears that Congress intended Amtrak employees
to be treated the same as employees of any
~other railrocad. * * * Finally, Amtrak relied on
the individual railroads to provide employees
necessary to the operation of the passenger
trains to the extent the railroads were capable
of providing such service and when Amtrak con-
tracted to take over a railroad's passenger
service, the Act provided that there be protec-—
tive arrangements for the employees.

45 U.S.C. § 561(a)(1). These provisions lead
this Court to the conclusion that Amtrak was to
be treated as a private, for-profit railroad in
regard to its employee relations."” (Emphasis
added. )

The reasoning and holding of this case supports the con-
clusion that the United States is not liable to Amtrak employ-
ees for any labor protection payments mandated by the Basic
Agreement or the underlying statute, just as the United States
would not be liable for similar debts owed by other private
railroads to their employees.

In a recent unpublished decision, Anderson v. The
National Railroad Passenger Corp., No, 83-2786, slip op. at 3
(7th Cir. Dec. 6, 1984) the 7th Circuit Court of Appeals held
that "[t]lhe ties between Amtrak ana the federal government do
not warrant a finding of governmental action for purposes of
the fifth amendment." The court went on to say that "[t]he
existence of a relationship, without more, is insufficient to
support a finding of governmental action * * *_

In another case, Senter v, Amtrak, 540 F. Supp. 557
(D.N.J. 1982), the District Court considered the question of
Amtrak's potential liability for punitive damages in a civil
case, After noting that the United States, its agencies and
instrumentalities were not subject to liability for punitive
damages without the express consent of Congress, the court
went on to emphasize that it was the clear intent of Congress,
expressed in the statute and its legislative history, that
Amtrak would not be an agency or instrumentality of the United
States. Thus, the court held as follows:

" * * Tt is not for this Court to determine,
in the face of clear statutory language to the
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contrary, that federal involvement on behalf of
amtrak has become so extensive as to render it
an instrumentality of the Unitea States Govern-
ment." Id. at 561,

Similarly, in'Ehm v. National Railroad Passenger Corp.,
732 F.2d 1250 (5th Cir. 1984) the Court of Appeals recently
held that Amtrak was neithef a Government agency or a Govern-:
ment controlled corporation for purposes of the Privacy Act,
.5 U.8.C. § 552a. While recognizing that the Federal Govern-
ment had a significant amount of representation on Amtrak's
board of directors and a degree of "financial control" over
Amtrak the court concluded that such control was not--

"x * * gufficient in and of itself to negate
amtrak's character as a private nonfederally-
chartered corporation." Id. at 1255,

The Supreme Court reached a similar conclusion about the
nature of a very similar corporate entity, the Consolidated
Rail Corporation (Conrail), in Blanchette v. Connecticut
General Insurance Corp., 419 U.S. 102 (1974). The Conrail
authorizing legislation, like Amtrak's, provides that Conrail
is not "an agency or instrumentality of the Federal Govern-
ment." 45 U.S.C. § 741(b) (1982), The Supreme Court said the
following as to Conrail's status:

"* * * But Conrail is not a federal instrumen-
tality by reason of the federal representation
on its board of directors. That representation
was provided to protect the United States'
important interest in assuring payment of the
obligations guaranteed by the United States.

* * * The responsibilities of the federal
directors are not different from those of the
other directors--to operate Conrail at a profit
for the benefit of its shareholders. Thus,
Conrail will be basically a private, not a gov-
ernmental, ‘enterprise." Id. at 152,

Similarly, our Office has also concluded that Amtrak is
not a Federal agency or instrumentality. See, e.g., B-175155,
September 26, 1978, and July 26, 1976.

In light of the consistent description of Amtrak by the
courts and our Office in a variety of different contexts, that
Amtrak is essentially a private for-profit corporation, we do
not believe that Amtrak can reasonably be considered a Federal
entity for the purpose of making the Federal Government liable
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for Amtrak's debts~—-a much more difficult proposition to jus-
tify in our view.

Essentially, Amtrak identifies two arguments that might
be used to support a determination that the United States has
acted in a misleading and inequitable fashion and should be
held liable for any valid employee claims that Amtrak is un-
able to satisfy. We note that Amtrak does not advance either
of these arguments as its own position. Amtrak has acknowl-
edged in its discussions with us that it is not ready to adopt
these arguments in its own position because the arguments are
complex and do not rest on any clear precedent. Also these
arguments are often advanced against Amtrak's interest in
various contexts. Thus, Amtrak does not take the position
that either of these arguments would be likely to prevail in
future litigation.

The first argument identified by Amtrak is that Amtrak
acted as the agent for the United States in negotiating and
signing the terms of Appendix C-2 and the Basic Agreements
with the contracting railrocads. Under this theory, the United
States would be bound under the agreements entered into on its
behalf to the Amtrak employees who are third-party beneficiar-
ies of those agreements. While we agree that Amtrak and rail-
road employees are third-party beneficiaries under Appendices
C-2 and C-1, we do not believe that Amtrak acted as the agent
of the United States in entering into these agreements. Such
an interpretation is contrary to the statutory language, dis-
cussed above, that expressly provided that Amtrak is not an
agency or establishment of the United States. It is also con-
trary to the long line of judicial opinions, discussed herein,
that have held, in a wide variety of contexts, that no such
agency relationship exists between Amtrak and the Federal Gov-
ernment,

The only case of which we are aware that lends any spe-
cific support for this proposition is the unreported District
Court opinion in Atchison, Topeka and Santa Fe Railway Co. V.
National Railroad Passenger Corp., No. 80-C-6749 (N.D., Ill,.
1982). This case involves a suilt by the plaintiff railroads
against Amtrak on the grounds that the statute was
unconstitutional. The plaintiffs sued:

"k * * to relieve themselves of their federal
statutory obligation to reimburse Amtrak at a
specified rate for free or reduced-rate rail
transportation services provided by Amtrak to
present and retired railroad employees and
their dependents."



14

While the court,did grant Amtrak's and the Government's
motions for a summary judgment, the court acknowledged, with-
out so holding, that the "Basic Agreement may well constitute
a contract between the United States and the railroads." The
court based this view on the following analysis:

"Although Amtrak is the nominal contract-
ing party, the consideration it gives--reliev-
ing the railroads from the responsibility to
provide passenger rail service-—-is something
that only the United States, if anyone at all,
can offer."

Nevertheless, the court went on to conclude given that even if
the United States was a party to the contract the requirement
that the railroads pay for pass riders did not impair any
rights vested in the railroads by that contract.

The United States Court of Appeals for the 7th Circuit
reversed in part the District Court's decision in Atchison,
Topeka, and Santa Fe Railway v. National Railroad Passenger

Corp., 723 F.2d 1298 (7th Cir. 1983). While the decision of
the Court of Appeals did not expressly address the view of the
District Court that the United States may have been a party to
the Basic Agreement, the Court's finding that an unconstitu-
tional impairment of contract had occurred followed a differ-
ent line of reasoning that implicitly rejected the District
Court's view. This case has since been appealed to the
Supreme Court where oral argument was held on January 15,
1985. While we do not subscribe to the "agency" theory ad-
vanced by the District Court for the reasons discussed above,
we do note the possibility that the Supreme Court's decision
on this case, when issued, could have a significant bearing on
this question.

The second argument raised by Amtrak is related to the
first., That is, because the United States created Amtrak's
labor protection obligations and controls Amtrak's conduct
through its statutory oversight, ownership of preferred
shares, and its ability to shape the board of directors, the
United States bears ultimate responsibility for Amtrak's
financial obligations., As further developed by Amtrak, this
argument rests on the contention that Congress purposely left
Amtrak too thinly capitalized to meet its own statutory obli-
gations for the very purpose of protecting the financial
interest of the Federal Government.

The first part of this argument has already been ad-
dressed. Many of the previously cited cases carefully analyze
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the association between the United States and Amtrak before
concluding that the Federal Government's control over Amtrak
did not "negate Amtrak's character as a private nonfederally-
chartered corporation." See Ehm v. National Railroad Passen-
ger Corp., 732 F.2d 1250, 1255 (5th Cir. 1984).

_Furthermore, we are not convinced that the doctrine of
inadequate capitalization is really applicable to this situa-
tion. See Abbott v, United States, 112 F. Supp. 801, 804
(Ct. Cl, 1953) where the possibility of such a theory was
raised in the context of wholly owned Government corpora-
tions. The concept of undercapitalization has been used in
the private sector to "pierce the corporate veil” in certain
circumstances in order to hold corporate shareholders or the
parent corporation liable for the debts of the intentionally
undercapitalized subsidiary corporation. Anderson v. Abbott,
342 U.S. 349 (1944)., For a leading case that discusses the
theory of under-capitalization, in which the court refused to
pierce the corporate veil, see Matter of Mobile Steel Co,,
563 F.2d 692 (5th Cir. 1977).

Thus, even if we accept the argument that Amktrak was
undercapitalized by the United States--a difficult proposition
to prove by itself--the conclusion that the Federal Government
is liable for Amtrak's debts necessarily rests on the previ-
ously rejected determination that Amtrak was a subsidiary or
instrumentality of the United States. Moreover, we gquestion
the applicability of the undercapitalization doctrine to a
situation in which the allegedly undercapitalized entity was
created by Federal legislation which establishes, for all to
see, the extent and nature of Federal assistance that can be
provided to that entity. See 45 U.S.C. §§ 601 and 602. If
the Government is held liable for Amtrak's debts under this or
any similar theory it could very well mean that whenever the
United States establishes and provides funding to an entity
such as Amtrak, the Government would be legally cobligated to
continue to provide such subsidies on a virtually open-ended
and never ending basis. We do not accept this proposition
which might, if generally accepted, substantially undermine
the authority of Congress to control Federal expenditures
through the authorization and appropriation process,

Based on the foregoing we do not believe that the United
States is legally liable under existing law to pay labor pro-
tection.costs that would result from the total or partial dis-
continuance of intercity rail passenger service by Amtrak.

We note that your question asks if the Federal Government is
"legally or otherwise liable™ to pay labor protection costs
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that would result from the discontinuance of railroad passen-
ger service., 1In answering this gquestion, we have only focused
on whether there is a legal basis for the Government's liabil-
ity to pay labor protection costs. Our Office is not in the
position to determine whether or not the United States might
have any "responsibility" to pay labor protection costs on
some basis other than a finding that it is legally obligated
to do so under the law as it now exists. However, for your
information, we note that it is Amtrak's position that the
history of labor protection in general and of Amtrak em-
ployees' protection in particular creates a "very strong moral
claim" on Federal funding.

Question 2. Would Amtrak be liable for the payment of
the resultant labor protection costs?

Liability under Appendix C-2

We do not think that there is any basis upon which Amtrak
could successfully deny its legal liability to its own employ-
ees for labor protection costs that would result from a total
or. partial discontinuance of intercity rail passenger service
by Amtrak. This is Amtrak's position as well. Under Appendix
C-2 of the Basic Agreement between Amtrak and the railrocads
with which Amtrak contracted, Amtrak is legally obligated once
it commences operations to make labor protection payments and
provide other benefits to any Amtrak employee who "is placed
in a worse position with respect to his compensation and rules
governing his working conditions" as a result of a "discontin-~
uance of Intercity Rail Passenger Service." The provisions of
Appendix C-2 are consistent with section 405 of RPSA,

45 U.S.C. § 565(c¢c), which requires Amtrak to provide "fair and
equitable" protective arrangements for its employees. As
required by that provision, the Secretary of Labor certified
that the provisions in Appendix C-2 provided fair and equit-
able protection to Amtrak's employees. In'Congress of Railway
Unions v, Hodgson, 326 P. Supp. 68, 76 (D.D.C. 1971}, the
court found that:

"The protective arrangements certified by
the Secretary not only meet the requirements of
Section 405 of the Act ([45 U.S.C. § 565(c)] and
of Section 5(2) (f) of the Interstate Commerce
Act but they in fact exceed these requirements
in significant respects."
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Liability under Appendix C-1

while it is thus clear that Amtrak would be legally
liable under Appendix C-2 to make labor protection payments to
any of its employees that were adversely affected by a discon-
tinuance of rail passenger service, the railroads with which
Amtrak contracted would be liable under Appendix C-1 of the
Basic Agreement to make some labor protection payments to
railroad employees who were adversely affected by a discontin-
uance of rail passenger service before or after Amtrak com-
menced operations. This could occur because the contract
between Amtrak and the railroads that relieved the railroads
of their legal obligation to provide intercity passenger ser-
vice provided that the railroads would provide services to
Amtrak on a reimbursable basis,

Where employee protection costs result from the elimina-
tion or consolidation of railroad positions which a railroad
informed Amtrak would be required in order for it to provide
Amtrak with the service Amtrak requested, section 7.3 of the
Basic Agreement provides that either party is authorized to
resort to arbitration or to seek a declaratory judgment from
the United States District Court for the District of Columbia
to determine Amtrak's liability, if any, to reimburse the
railroad. In 1972, section 405(c¢c) of RPSA, 45 U.S.C.

§ 565(c), was amended to provide specifically that "nothing in
this subsection shall be construed to impose upon the Corpora=-
tion any obligation of a railroad with respect to any right,
privilege, or benefit earned by any employee as a result of
prior service performed for such railroad." §See Pub. L.

No. 92-316, § 7, June 22, 1972, 86 Stat., 230. This clarifying
amendment was intended to ensure that obligations flowing from
rights earned prior to "Amtrak's hiring" of a railroad em-
ployee would continue to be the obligation of the railroad.
Thus, the railroads are responsible for paying these specified
labor protection claims made by such employees, without reim-
bursement from Amtrak.

Where the railroads were required to increase the number
of listed employee positions in order to provide necessary
services to Amtrak, Amtrak would be required to reimburse the
railroads for any resulting labor protection costs if those
employees are subsequently adversely affected by a discontinu-
ance of rail passenger service.

Amtrak estimates that its total labor protection liabil-
ity, assuming a total termination of service, would be ap-
proximately $2.1 billion over the 6-year period following
discontinuance. Of this amount, Amtrak has advised us that
approximately $200 million would be owed to the railroads
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under Appendix C-1 to pay the claims of additional employees
hired by the railroads. 1In addition, Amtrak estimates that
the railroads would have their own unreimbursed C-1 obliga-
tions to railroad employees of approximately another $200
million.

Question 3., Would any liability on the part of either
the Federal Government or Amtrak be affected if the discontin-
uance of service was system-wide rather than partial? For
your information, there are court cases that indicate it is
the ICC's policy to deny labor protection in system-wide aban-
donments, but to grant it in partial abandonments,

We do not believe that the matter of Amtrak's liability
to pay labor protection costs is related to the extent of the
discontinuance of intercity rail passenger service. For labor
protection purposes, the provisions of Appendices C-1 and C-2
do not make any distinction between a total or partial discon-~
tinuances of rail passenger service.

Amtrak agrees with our position in this respect. More-
over, it is Amtrak's position that a significant partial dis-
continuance would in all likelihood never occur. Amtrak has
advised us that if a reduced budget caused Amtrak to discon-
tinue portions of its service, the labor protection costs
resulting from the "partial" discontinuance would consume its
resources and prevent it from operating any service
whatsoever.

In your question, you refer to the policy of the Inter-
state Commerce Commission (ICC) to refuse to grant labor pro-
tection in system-wide abandonments. We are aware of these
cases in which the ICC will ordinarily decline to impose pro-
tective benefits where there is "a complete abandonment of
operations." See Tennessee Central Railway Co. Abandonment,
333 ICC 443, 453 (1968). See also, Northampton and Bath
Railroad Co. Abandonment, 354 ICC 784, 785 (1978); and In Re
Auto-Train Corp., 11 BR 418, 427 (1981), where the Bankruptcy
Court reached a similar result.

However, none of those cases involved a situation in
which there was a contract mandating that employees receive
labor protection benefits. In‘Bush Terminal Railroad Co.
Entire Line Abandonment, 342 ICC 34, 51 (1971), the ICC
acknowledged the limitation on its authority where the con-
tract rights of employees to labor protective benefits were
concerned:
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"The rights under this or any other agree-
ments employees may have are of course, subject
to interpretation and enforcement by the
courts, and not within the province of the
Commission."

Thus, we do not believe that any of those cases in which
the ICC refused to grant labor protection in a system-wide
abandonment has relevance to the situation involved here where
the employees labor protection claims are based on contractual
provisions., 1In our view, under the terms of the Appendices,
Amtrak (or the railroads) would be legally responsible to pay
labor protection benefits to their employees whether a discon-
tinuance was partial or total.

Question 4. Assuming Amtrak were liable for such costs
but received no Federal subsidies, how would it pay for the
costs?

As stated at the outset of this opinion, it is Amtrak's
position that without substantial Federal funding Amtrak would
be unable to satisfy labor protection claims caused by even a
partial discontinuance of service and would cease all further
operations, While, as noted above, we are not in a position
to determine whether or not Amtrak is correct in this respect,
we note that 45 U.S.C. § 564(c)(4)(A) does provide that
Amtrak's "annual total costs shall not exceed the funds, in-
cluding grants made under section 601 of this title, contribu-
tions provided by States, regional and local agencies and
other persons, and revenues, available to the Corporation
within the then-current fiscal year." Thus, if Federal subsi-
dies are terminated and not replaced with other revenues, this
provision would prohibit Amtrak from continuing even substan-
tially reduced operations at a loss,

Assuming Amtrak became insolvent, presumably it would be
placed into bankruptcy where all of its assets would be
available to pay the claims of its creditors, 1In these cir-
cumstances, the priorities and entitlements of the labor pro-
tection claims of Amtrak's employees and the claims of other
creditors, including the United States, would be determined in
a bankruptcy proceeding.

Amtrak estimates that its labor protection liability over
the 6-year period following a complete discontinuance would
total approximately $2.1 billion.  These employee claims would
be unsecured. The United States would have secured claims
against Amtrak of approximately $3 billion plus interest.
Other creditors would have substantial claims, totalling
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between $400 and $900 million. Amtrak estimates that in a
forced liquidation its assets would have little more than
scrap value, probably approximating $400 million. In any
event, Amtrak advises us that the total value of its assets
would fall far short of the approximately $5.5 to $6 billion
needed to satisfy the claims of all of Amtrak's creditors in-
cluding the United States. Amtrak also advises us that claims
that would indisputably be senior to the labor protection
claims of its employees could consume as much as one half of
the liguidation value of the estate. 1If all claims that may
be superior to the labor protection claims remain in that
category in bankruptcy, no assets would remain to cover the
labor protection claims,

Amtrak does advance the theory of equitable subordina-
tion to suggest the possibility that the United States could
lose its priority as a secured creditor to the unsecured
claims of other creditors including Amtrak employees with
labor protection claims. See 11 U.S.C. § 510(c)(a) (1982).
This would leave the United States with little or no opportun-
ity to collect under its $3 billion in notes. The doctrine of
equitable subordination may be used by a bankruptcy court to
relegate a superior claim to inferior status where the claim=-
ant engaged in some inequitable conduct that resulted in
injury to other creditors or conferred an unfair advantage on
the claimant, if such subordination is not otherwise inconsis-
tent with the Bankruptcy Act. See Matter of Mobile Steel Co.,
563 F.2d 692, 700 (5th hir. 1977).

Even if this theory is applicable here, which is ques-
tionable, we are not convinced that the court would find that
the United States had acted so unfairly that its secured
claims should be equitably subordinated to the claims of other
creditors. However, we do not believe that it would be advis-
able at the present time for our Office to speculate on what
theories might be employed and what actions might be taken by
a bankruptecy court in a proceeding to determine the order of
priority among the claims of Amtrak's various creditors if
Amtrak goes into bankruptcy. In any event, this would appear
to go beyond the scope of this question,

Question 5. Could Amtrak and its employvees agree without
legislation to revise the existing labor protection arrange-
ments? For your information, § 405 of the Rail Passenger Ser-
vice Act of 1970 required Amtrak and the contract railroads to
"provide fair and equitable arrangements to protect the inter-
ests of employees * * * affected by a discontinuance of inter-
city rail passendger service." It also required that such
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arrangements should "in no event provide benefits less than
those established pursuant to § 5(2)(f) of the Interstate
Commerce Act."

This question appears to make two assumptions which we
shall briefly address. First, the question implies that
Amtrak and its employees might have some reason to consider
voluntarily revising the existing labor protection arrange-
ments. In our view, it is guestionable whether Amtrak and,
particularly, its employees would have any such incentive to
substantially revise the labor protection arrangements in the
current atmosphere or in the event of an impending or actual
bankruptcy. Amtrak agrees with this observation.

Second, your question seems to assume that revisions to
the labor protective arrangements could be accomplished with
legislation. This is not clear, in our view. Since the labor
protective arrangements between Amtrak and its employees were
created and currently exist in a contractual context, any
attempt by Congress to enact legislation that would substan-
tially modify labor protection arrangements by reducing em-
ployee benefits payable thereunder, without employee consent,
might be subject to attack on the grounds that it unconstitu-
tionally impairs the rights of the Amtrak employees under the
existing agreement. See Atchison, Topeka, and Santa Fe Rail-
way Co. v. National Railroad Passenger Corp., 723 F.2d 1298
(7th Cir. 1983), currently on appeal to the Supreme Court. But
cf. Railway Labor Executives Associations v. United States,
575 F. Supp. 1554 (Regional Rail Reorganization Court, 1983},
cert. denied 104 S. Ct. 1596 (1984), in which the court held
that statutory labor protection for Conrail employees was a
social welfare benefit that could be repealed.

Turning our attention to the specific issue you asked us
to address, we do not believe that Amtrak and its employees
could agree, without legislation, to revise the existing labor
protection arrangements. The statute itself does not expli-
citly bar subsequent modification of the labor protection
arrangements contained in Appendices C-1 and C-2 of the Basic
Agreement. However, the statutory language in 45 U.S.C.

§ 561(a) that authorizes Amtrak to contract with the railroads
suggests that Congress did not contemplate subsequent modifi-
cation of the contracts once they became effective.

Under 45 U.S.C. § 565, the Secretary of Labor must cer-
tify that the protective arrangements for employees contained
in those contracts are fair and equitable. The provision
requiring certification of the labor protection arrangements
for Amtrak employees mandates that the certification must be
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made within 180 days after Amtrak commences operation.
45 U.S.C. § 5365(c).

The statutory language in these provisions clearly im-
plies that the contract between Amtrak and a particular rail-
road, and the required certification by the Secretary of Labor
of the employee protective arrangements contained therein,
would be executed on a one-time basis, In addition, 45 U.S.C.
§ 561(a)(1) specifies that the Amtrak-railroad contract be
executed only during two time periods--either "on or before
May 1, 1971" or alternatively "on or after March 1, 1973,
but before January 1, 1975." See Congress of the Railway
Unions v. Hodgson, 326 F.Supp. 68, 76-79 (D.C. 1971), Any
amendment that might now, or hereafter, be made to the protec-
tive arrangements contained in the Amtrak-railroad contracts
entered into during those time periods, could not be executed
in accordance with the statutory language, Also, since any
amendment to the labor protective arrangements for Amtrak
employees, contained in Appendix C-2 would be subject to the
same certification requirement that applied to the original
protective arrangements, such certification could not be made
in accordance with the specific requirements in 45 U.S.C.

§ 565(c) that the certification by the Secretary of Labor be
made within 180 days after Amtrak commenced operations.

Secondly, we do not believe that Amtrak and its employees
could agree to modify the protective arrangements for another
reason. The labor protective arrangements are part of the
Basic Agreement between Amtrak and the railroads it contracted
with to relieve them of their responsibility to provide inter-
city rail passenger service. The employees themselves were
not a party to those agreements, being at most third-party
beneficiaries. For example, in McLaughlin v, Penn Central
Transportation Co., 384 F. Supp. 179, 183-84 (S.D.N.Y. 1974)
the court said:

"* * * Tg this a case involving a labor agree-
ment? Clearly it is not. Appendix C-1, certi=-
fied by the Secretary of Labor to implement
adequate protection of Penn Central employees
affected by discontinuances, is part of the
private operating agreement between Penn Cen-
tral and Amtrak. The Union is not a party to
that agreement. The agreement is therefore not
a labor agreement, and the case is not main-
tainable by plaintiff [a railroad employee] as
a private action." (Emphasis added.)
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See also, Tribbett v. Chicago Union Station Co., 352 F. Supp.
8, 11 (N.D. Ill. 1972); and Congress of Railway Unions v.
Hodgson, id.

Thus, it is clear that Amtrak's employees and the unions
that represent them were not a party to the Basic Agreement
and Appendices C-1 and C-2 which contain the labor protection
arrangements. Therefore, we do not believe that Amtrak's em- .
ployees can agree to modify or amend an agreement that they
were not a party to in the first instance. As for the possi-
bility that Amtrak and the railroads might mutually agree to
modify the labor protective arrangements contained in the
Basic Agreement, we do not believe they can do so for the
previously stated reason.

Question 6. Assuming Amtrak filed for bankruptcy, could
the bankruptcy court without legislation revise the existing
labor protection arrangements?

As we stated earlier, we believe that it would be inad-
visable for us to speculate in detail at the present time on
what a bankruptcy court might do in the event Amtrak filed for
bankruptcy. Bankruptcy is a highly specialized area of the
law involving special rules and procedures, where the bank-
ruptcy court sometimes fashions complex remedies involving
legal as well as equitable powers. As is true of any litiga-
tion, the remedies fashioned by the court are likely to depend
on the particular facts and circumstances of the case as they
are developed in the bankruptcy proceedings., Therefore, we are
not in a position to provide our views on this question.

However, for your information we do note that it is
Amtrak's view that a bankruptcy court would probably not have
the authority to revise the existing labor protection arrange-
ments., It is Amtrak's position that in a bankruptcy proceed-
ing following a complete cessation of Amtrak service, claims
presented under Appendix C-2 would not be "executory agree=-
ments" and thus under 11 U.S.C. § 365 would not be subject to
amendment by the bankruptcy court.

We will make this letter generally available in 30 days,
unless your office agrees to an earlier release date.

incerely yqurs,

»

Comptrollery General
of the United States

e e rr—
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SACKGRIUNS

In 1570, Congress enacted tne Rall Passenger Service Act
{RP8A), Pub. L. ¥Nc. 91-518, 84 S-=z+<, 1327, October 30, 1970,
13 ULUELCL S I o=c =, {(i%2lZ)., Tnis 2ct authirizeg tne
cre of Amtrax T1Xeo Cwnershlp Government (31 U.S.C.
5 3 for croiis corporazion, =rne curoose ¢f which saall bte
pio ¢ LnTercisy and commatel s:ll gassencer service,

* * &s =c fully aevelop tne cozential of modern rail ser-
1T 2z=ing Tne Mzticn's intercity aznd ccomnuIer cassenger
TransSgortation ragulirements.” 45 U.S.C. § %41, The legisla-
TLIn SATresaly TrTUifes tnzt irmtrax "will not bDe an agency or
ZSTaEZl.InTernT LI Tne Cnitsc STzss Gcvsrnmenz."  Id,

_ncer zactiorn $0Vla) Jf REZA, <5 L.3.C. 5 fsita,, Amwrax
was autnoriz=zd tc encer into contracts with railroacs to
Tz.olsve Toen LI trnelr Mentirs rezoonsicility Ior tne provisicn
2% 1nzercity rall caszsenger service," FRel:ef unacer tnis sec-
“.Cn 2.1T0 reguires Tnat anvy COnIIiact Letween ATtrak and a
~zi1lrlzc lncl.ze “"orcoctectlive arrancements for erclovees,”
SecTicn 409 of BEPSA, 45 U.s8.C. § Z€3, sets fortn tne extent tod
SOLTNL ETIDLTY&E LNTECESYS TUST D€ TIOREeCcTEd uncer tnese
IYCENIETeNTS 25 IC.lCwWS:





