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September 2,1997 

The Honorable James MM. Jeffords 
ChZdWt&COmmittee0nLabor 
and Human Resources 

United States Senate 

Subject: The Health Insurance Portabilitv and Accountabilil~ Act of 19961 
Earlv Imolwrentation Concerns 

The Health Insurance PortabU@ and Accountabili@ Act of 19% (HIP&I) 
provides for, among other things, improved potiililitg and continuity of health 
insurance coverage in private insurance markets and among employer- 
sponsored group he&h plans. At your request we have been monitoring 
implementation of these health covemge-related provisions to identify any . 
emerging problems. Many provisions of the act are already in force, while 
others will soon become efEective. Carriers, employers, and state and federal 
regulators continue to develop approaches and mechanisms to implement the 
act. 

Your Committee is considering hoMing a hearing on HEM implmentation in 
the fall to determine whether any emerging issues warrant considering changes 
to the reguMions or legislation. The Committee also wants to know the extent 
to which market participants may be generating uninZended consequences in 
response to the act For this reason, you asked for prelimimy information on 
emerging HIPAA implementation issues to ftame such a discus&on axnoztg 
market partl&pants. 

The issues we identified reflect potential problems perceived by market 
participants during the early stages of our field work pexfomed between May 
and July 1997. We did not try to validate spe&c issues raised or determine the 
extent to which these problems actwIly exist. Ihcussiom with federal 
agencies, state r@atoxs, caniers, trade asmdations, and other affected patties 
identified the following issues as the most prominent or those with unintended 
consequences. (See the enciosure for more detail on each of these issues.) 
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We will restrict distribution of this comspondence for 30 days unkss you 
request that we release it sooner- After that time, copies wiU be made available 
on request.. 

This infomation was developed under the guidance of Michael Gum&i, 
Asslsbnt Director. Other n@or conttibutors include Randy DiRosa and Bet& 
Eirksey. Please call me on (202) 5124561 or Mr. Gutowski on (202) 512-7128 if 
you have any questions or comments on this letter or its enclosure. 

sincerely yours, 

William J. Scanlon 
Director, Health F&awing and 
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HPAA portability product that prominently features its benefit lim itations and 
higher cost. - _ 

H&her RexDiumsEm~g 
for PortabiJity Roducts 

Premiums for some portability products may be subs&ntiaUy higher than for 
sbndard products. Of the &e different car&s whose rates we reviewed, only 
one charged the standard rate to E eligibles. The remainder charged or 
anticipated charghg 29,40, Ss, and 125 percent above the standard rate. To 
establish these rates, some carriers assumed that the claims experience of 
EilPAA eligibles would be similar to that of individuals enrolled in 
Comprehensive Omnibus Budget Reconciliation Act (COBRA) and other 
conversion products. One canier based its portability product premiums on the 
claims experience of state high-&k insurance pools. In addition these are 
standard rates that apply to generally healthy individu&s. Except in the 
minority of states that do not permit carriers to medically underwrite in the 
individual market, caxriersmay charge higher premiums to individuals because 
they are unhealthy. 

InadditiontotheirdRiallyhigherrates,~ewaymanycarriers’FRilldetermine 
future premium rates for portaMity products may lead to more rate increases 
Some prominent individual market tiers place HIPAA &gibles into separate 
~pools,wherethe~~~~costscould~inhigt~ 
premiums. Moreover, some caaiers permit HIPAA &gibles to apply for both 
the portability product and a lower cost standard product. If individuals are 
healthy enough to pass medicstl underwriting, they become eli@ble for and are 
thus likely to enrollinthe standardp~uct lfunheaithy, they are enrolled in 
the portability pro&t% As one carrier official told us, #is practice could result 
inanincreasingspiralofpoorerrislcsandhigherp~~for~eportabilitg 
products. 

Carrier officials told us that segregating HipAAeli@bles and cha@ng higher 
premiumsisnecesarytopreventthe remainder of the individual market from 
subs&~HIPAAeiigibl~resuLtinginpremiumin~. Regarding . . pemutbq healthy HPAA eligibles to enroIl in standard products, a car&r 
official suggested that denying them the opportunity to enroll in a less 
expe&ve product would be unfair fIlpAA never intended to address 
insurance costs, thus canias must rate portabi&y products f&iy for all 
enrollees. 
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Second, canier officiab told us they wUl need to change all current and future 
individual market products to reflect the option of renewal at age 65. Contracts 
will need to provide for coordinating benefits with Medicare and will need to be 
repriced accordingly. In many states, this win req@re carriers to file these 
changes and new products with the state insurance department. Some states 
do not permit coordinathg benefits. In these states, individuals may pay for 
expensive coverage that duplicates their Medicare benefits. Finally, according 
to the National AssocWion of Insurance CommWoners (&UC), renewing 
comprehensive coverage for those 65 and older could adversely affect the 
individual insurance market. Premiums for all individuals could increase as 
older and presumably less healthy individuals remain in that market. 

lnsurmce Programs for Target@ 
PODulatOn!S h’hV &J fhBth&V Affected 

HIPAA’s guarantee renewal requirement may also preclude carriers from 
canceling coverage under targeted popul;rtion insurance programs for 
inmduals who exceed eU@Bty guidelines, according to carrier 
representatives For example, under certain subsidized public and privaie 
hsurance programs for low-income hdividuals, carriers might be precluded, 
from canceling coverage once an enrollee’s income exceeds the eligibility 
threshold. conseqgently, programs’ lim ited slots could be filled by otherwise 
ineligible individuals. Also, under childrenam insurance products, caxxiers 
could be forced to renew covezage for those who have reached adulthood. 

Questions s urround Whether 
Abusive Emollees Mav Be Termhat& 

FInally, a state insurance regulator told us that some carriers, particulariy 
health maintenance organizations OQbO), are concerned that the guaranteed 
renewal requbment does not appear to permit the nonrenewal or cancellation 
of coverage forthose who physically or veribalzy abuse health care providers. 
One HMO official told us that such ocarrencesarecommonandthatcarxiers 
topicanyrespond by terminating coverage. Doing so now may violate RIP&L 

consumersMavBaselmDoItant 

Many consumers may believe HIP&I provides broader access and protections 
than it act&y does. Many consumezs have complained to state insurance 
regulators as a result of misunderstanding their rights under HIPAA For 
example, some consumers b&eve they have guaranteed access to coverage in 
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or unable to provide it. In some instances, the waiting period may vary among 
employees and be considered part of the employee benefits packages. As such, 
employers may consider it cotidential and prefer not to routinely share it. In 
other cases, it may be diEcult to determine an employee’s waiting period. For 
example, quantifying the waiting period imposed on an individual who 
frequently enrolls and dknrolls in a health plan coinciding with his or her 
changhg part-time/full-time status would be di&ult. Because of these 
problems, some carriers include a blanket statement on their certificates 
indicating that waiting period information may be incomplete. 

In additioxq cmiers have concerns about their ability to issue a cerlikate for 
employees who have exhausted their COBRA coverage. Carriers must generally 
rely on employers for this information and are concerned it may prove difficult 
or impossible to issue certU3cates on a timely bask when employers do not 
provide the information in a timely manner. 

~,c;llrierssuggestthatthecertiijicatesarec~toissueand~to 
enrollees. About l-U2 months into the cert&ate issuance requirement, one 
large carrim had issued about 59,000 notices and 6,006 certificates costing 
about $48#00. Anotherlarge carder was solicited by a t consulting @m 
to handle the certi2cation process The firm proposed charging the carrier $7 
for each of the approximate@ 140,006 retroactive cerlificates to be issued and 
thereafter 19 cents per enrollee per month for ongoing certiEcalion . . admnWWi011. Although the carder had the capability to adn&Wer the 
cerdkation process internally, some smaller carriers and employers may not 
and could face similar costs. 

Questions Per&t About Certificate . ce Dunne Plan Cben Ekuolhuent Periods 

Some state insurance regulators, carriers, and health plan &mMs&ators 
continue to question the applicability of the certificate issuance xeqpbment 
whenenrolleesswitchhealthplausduringanopenenrcGmeutperiod For 
example, representaWes of one state employee beneSts plan said they face an 
upcoming open enrollment period and are still uncertain about whether 
cedilicates must be issued. They said that much confusion would be created if 
a cert&ate must be issued to each enrollee who switches plans. Insurance 
regulators in that state expressed similar concerns During an educational 
seminar for employers sponsored by the Department of Labor, Questions about 
certificate issuance during open enrollment periods were common. 
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mroaclive to October 1,1996. Three czmiers we visited sent notices instead of 
certiiiea&s. The notices generally infomed disenrollees that-they were entitled 
to and could obtain a certi&ate upon request These carriers had very low 
request rates estimated at i3,2, and 3 percent. One official said that had 
disenrollees actmlly needed the cextikates to prove creditable coverage, the 
car&r would have had many more requests. Another carrier official suggested 
that many certificates that consumers requested were probably not needed but 
requested out of ignorance or caution. The Blue Cross Blue Shield Asxiation, 
in its comments on HEM regulations, estimam that up to 90 percent of 
individuals losing coverage will not need cert&cates issued to prove creditable 
coverage. 

Fbll Credit for High Deductible and 
ComDrehensive Plan!! Mav C&s@ 

On~~rlnnities for Adverse Selection 

HIPAAregulations~~ahealthplangmeN1creditforabroadrange 
of prior coverage regardless of the deductible level of that coverage. Carriers 
and insurance regulators are concerned that this provides an opporhmiiy for 
gaming. Thatis,anindividualcould~ahighdeductibe~~e. 
healthy aud then switch to comprehensiv, low deductible coverage when 
medic& needs arise. Likewise, a small employer could switch the entire group 
plan from a high to a low deductible plan once an employee becomes ilL An 
~~~couldlikewiseswitchfromaplanwithminimalbeneMstoonewith 
more comprehensive coverage once additional coverage would be necesary. 
The resulting adverse selection against low deductible, comprehensive plans 
could result in highs rates for those plans. Moreover, car&m could lim it the 
benefits aMable under low deducl5ble plans to lessen adverse selection. 

ISSUESTHATPLUMARILYAFFECT 
REGULATORS 

. ocafion of Enfomement AuthonQ 
Federal and State &encies Not Yet Resolved . 

The overdght and enf-ent roles of federal and state agencies ham not yet 
beenfhllydetemined. Fkst,statecompliancewithHPAAmaynotbefully 
de&mined mtil1998 or beyond. ALthough IIIPAA has requhed states to report 
to HCFA on alternative me&an&m plans, states are not otherwise regired to 
report on compliance acthities or status. To determine whether all states ham 
enacted laws or regulations that comply with Hi&IA, HCF’A witl have to review 
publicly amilable data sources and may, according to HCF’A offic!ials, have to 
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