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Dear Mr. Chairman:
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This report responds to yourjrekuut‘that we review the implementation of the-eclamation
Reform Act of 1982, as amended,Specifically, this report focuses on whether (1) the act’s
acreage&r& is being implemented in a manner consistent with the statute and congressional
exB$ta$ons and (2) large farms have been reorganized since the act was passed to receive
subsidized
water em”lll”*
on acreagethat exceedsthe legislatively mandated limit”and, if so, how
I . 1 *”U,#ll
I”il*y*.e‘
they have been reorganized.
As agreed with your office, unless you publicly announce its contents earlier, we plan no
further distribution of this report until 30 days from the date of this letter. At that time, we
will send copies to interested parties and make copies available to others upon request.
This report was prepared under the direction of James Duffus III, Director, Natural
ResourcesManagement Issues,who may be reached at (202) 276-7766 if you or your staff
have any questions. Other major contributors are listed in appendix III.
Sincerely yours,

J. Dexter Peach
Assistant Comptroller General

Executive SW

From 1902 to 1982, federal reclamation law and policy allowed the

Purpose

Department
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tively inexpensive, federally subsidized water to western farmers on up
to 160 owned acres (320 acres for married couples). The law was silent,
however, on leasedacreage,
. _.. and the Bureau provided subsidized water
to some large farms consisting of thousands of acres of leased land.
Recognizingthe need to limit the number of both owned and leased acres
the federal government will help a farmer ..X.”
irrigate,
..,,___.-,.
_I as well as the need to
increase the size of an economically viable farm from the turn of the
century 160 acres, the Congresspassedthe Reclamation Reform Act of
1982. The Congressexpected, among other things, to limit a farm’s
owned and/or leased land that
is eligible
to receive federally subsidized
~~-“I~--Y;l*-“,l,.I,“#
..-..~._
.,,
water to a maximum of 960 acres.
At the request of the Chairman, Subcommitteeon Water, Power and Offshore Energy Resources,House Committee on Interior and Insular
Affairs, GAOreviewed the act’s implementation focusing on whether
. the Bureau is implementing the act’s acreagelimit in a manner consistent with the statute and congressionalexpectations and
large farms have been reorganized since the act was passed to receive
subsidized water on acreagethat exceedsthe legislatively mandated
limit and, if so, how they have been reorganized.

l

Background

The 1982 act represents a fundamental change in reclamation law. It
limits to 960 the maximum owned or leased acreagethat an individual
or legal entity, such as a partnership or corporation, can irrigate with
subsidized water. Generally, owned land above the limit cannot be irrigated with federal water, and farmers must pay the full cost for water
delivered to leased land over this limit.
To determine whether farms have been reorganized to receive subsidized water on more than 960 acres, GAOselected eight farms-four
each from lists of farms in the state of Washington’s Columbia Basin
-ll_l_l~..l-l
Project and California’s Central Valley Project-that were larger than
960 acres before the 1982 act ‘was’fully implemented. The eight farms
are not necessarily representative of all large farms throughout the
West; however, they do provide examples of how large farms have been
reorganized through partnerships, corporations, and trusts.
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Results in Brief

Congressionalexpectations have not been met. The Reclamation Reform
Act, as amended,and the Bureau’s implementing regulations do not preclude‘multiple
.“,,-mI
,.) yl‘,.*landholdings,
..I..)
,, .,...a..,..
,”,_l., each of which is within the act’s 960-acre
limit, to continue to be operated collectively as one large farm while
individually qualifying for federally subsidizedwater. Somefarmers
have taken advantage of this loophole by reorganizing their farms into
multiple, smaller landholdings to be eligible to receive additional federally subsidizedwater from the Bureau using various partnerships, corporations, and/or trust arrangements.For all practical purposes,these
smaller landholdings continue to be operated collectively as single large
farms, much as they were before being reorganized.
One consequenceof these reorganizations has been a reduction in revenues to which the federal government would have been entitled if the
multiple landholdings had been consideredcollectively as large farms
subject to the act’s 960-acre limit. This reduction in revenues likely will
continue to occur annually under the existing act.
Sincethese reorganized farms do not violate the act’s language,Bureau
audits of the individuals or legal entities who own or lease individual
landholdings have found and will likely continue to find them to be in
compliancewith the act’s 960-acre limit, Although existing regulations
do provide the Bureau with the latitude to charge farm operators who
have an economicrisk in farming multiple landholdings the full-cost rate
for federal water delivered to over 960 acres, it has not done so for the
two casesincluded in GAO'Sreview that come under these regulations.

Principal Findings
Dichotomy Exists Between
Congressional
Expectations and
Implementation

The Reclamation Reform Act’s legislative history shows that the Congress expected the Bureau to provide federally subsidizedwater to a
maximum of 960 acres of owned and/or leasedland being operated collectively as one farm, The act, however, defines and usesthe term
“landholding” rather than defining and using the term “farm” or “farming operation” in establishing the acreagelimit and is silent on whether
multiple landholdings can be operated together as one farm while qualifying individually for federally subsidizedwater on up to 960 acres. The
Bureau’s implementing regulations are based on the 1982 law as written
and do not reflect congressionalexpectations in the act’s legislative
history.
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Large Farms Have Been
Reorganizedto Receive
Subsidized Water on More
Than 960 Acres

Summary

In two of the eight casesGAO selected,the farmers who had previously
farmed large acreageshad divested themselvesof their leasedland
above 960 acres before April 1987 consistent with congressionalexpectations. However, in the six others, the owners or lesseeshad reorganized large farms into multiple, smaller landholdings to be eligible to
receive additional federally subsidizedirrigation water from the Bureau.
For example, one 12,346-acrecotton farm (roughly 20 square miles),
operating under a single partnership, was reorganized into 16 separate
landholdings through 18 partnerships, 24 corporations, and 11 trusts.
However, indicators that the 16 landholdings continue to be operated as
one large farm include (1) the four original partners continue to manage
all 16 landholdings, (2) at least one of the four partners is either the
president or vice president of the corporations that participate in the
agricultural businessdecisionsof 9 of the landholdings totaling about
8,000 acres, and (3) the 16 landholdings are operated with a single loan
securedin common by their combinedcrops and other farm assets.

Farm Reorganizati.ons Are
Reducing Federal
Revenues

One consequenceof these farm reorganizations and other arrangements
is that the federal government is not collecting the revenues to which it
would be entitled if multiple landholdings being operated together were
consideredcollectively as one large farm subject to the act’s 960-acre
limit, In the casesGAO reviewed, owners or lesseespaid a total of about
$1.3 million less in 1987 for federal water delivered by the Bureau than
they would have paid if their respective multiple landholdings had been
consideredcollectively as large farms subject to the act’s acreagelimit.
Reducedrevenues likely will continue to occur annually unless the act is
amended.

Bureau Audits W‘ill Likely
Continue to Find General
Compliance With the Act’s
960-Acre Limit

Concernedthat some farmers are not complying with the 1982 act’s 960acre limit, the Congressamendedthe act in 1987 to require the Secretary of the Interior to audit individuals or legal entities whose landholdings or farming operations exceed960 acres. However, becausethe act
defines and uses the term landholding rather than defining and using
the term farm or farming operation in establishing the acreagelimit, the
Bureau has found and will likely continue to find multiple landholdings
of not more than 960 acres each that are owned or leasedby different
individuals or separate legal entities to be in compliancewith the act,
even though they are, in reality, parts of larger farms.
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On the basis of the Bureau’s determinations to date, GAObelieves that
the Bureau’s audits of farming operations also will find them to be in
general compliancewith the act’s acreagelimit. Although the Bureau
has the latitude under existing regulations relating to leasesto charge
farm operators who have use and possessionof the land and an economic risk in its operation the full-cost rate for federal water delivered
to over 960 acres, it has not done so for two casesincluded in GAO'S
review that come under these regulations.

Recommendation to
the Congress

GAObelieves that

the act must be amendedif it is to meet congressional
expectations of limiting federally subsidizedwater to no more than 960
acres of leasedand/or owned land being operated as one farm or farming operation. Therefore, GAOrecommendsthat the Congressamend the
Reclamation Reform Act of 1982 to apply the act’s acreagelimit to
farms and farming operations as well as to individual landholdings. Proposed legislative languageto implement this recommendationis included
in chapter 2.

Agency Comments

Interior agreedthat some farmers have reorganizedtheir farms into
smaller holdings to maintain large farming operations while complying
with the act’s acreagelimit and that the act must be amendedif the
amount of acreagethat a farm operator may hold and irrigate with federally subsidizedwater is to be limited. However, Interior cautioned that
it is not convinced that the Congressexpected to apply the 960-acre
limit to land being operated as one unit, GAObelieves that by amending
the act as GAOrecommends,the Congresswill make clear its
expectations.
Interior also stressedthat, in its view, the act’s purpose was not to
enhancerevenues to the federal Treasury. GAOagrees.However, a
reduction in federal revenues is one consequenceof the farm
reorganizations.
Seechapter 2 and appendix II for further evaluation and explanation of
Interior’s comments.
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Introduction

The Department of the Interior’s Bureau of Reclamationplans, constructs, and operates water res,ource-prQ@$s
to, among other things,
provide irrigation water to arid and semiarid
lands
..I _,.“*.”,_*“-,^,..
I in the 17 western
states.
Bureau
projects
provide
irrigation
water
to
an estimated 26 per““,,”.,II
cent of western irrigated farm land. Construction, operation, and maintenance of these projects are financed with federal funds. The Bureau
sells most of its irrigation water to 611 state-establishedwater districts
which contract with the Bureau to purchase and distribute the water to
almost 10 million acres of farmland. In doing so, the Bureau, over time,
recoups a portion of the federal government’sinvestment in providing
the water.

The Bureau Provided
Subsidized Water to
Unlimited Leased
Land Until 1982

From 1902 to 1982 the Bureau provided relatively inexpensive federal
water at rates that excluded any interest on the federal government’s
investment in the irrigation component of its water resourceprojects.
Water delivered at these rates is referred to as “subsidized water”
becausethe lost interest is viewed as a subsidy to farmers.
Until 1982 federal reclamation law allowed water to be delivered at subsidized rates to owned land of up to 160 acres.’The Bureau, although
not provided for by reclamation law, permitted married couples who
owned a farm to irrigate up to 320 acres with subsidizedwater.2 Federal
reclamation law was silent on leasedacreage,and the Bureau provided
federally subsidizedwater to some large farms consisting of thousands
of acres of leasedland.
Somefarmers were also able to defer repayment of federal construction
costs and full operation and maintenanceexpensesbecausetheir water
districts had entered into long-term (up to 40 years), fixed-rate contracts with the Bureau. As the costs to operate and maintain the federal
resource projects increasedbecauseof inflation, the Bureau applied the
fixed-rate payments first to offset increasedoperation and maintenance
expensesand then, if any funds remained, to repay federal construction
‘The law also allowed farmers who owned more than 160 acres before they began to receive federal
water to continue irrigating such “excess” land with subsidized water for up to 10 years, provided
they entered into “recordable contracts” with the Secretary of the Interior. Under these contracts,
farmers agree to sell their excess land within 10 years at Bureau of Reclamation-approved prices.
Bureau-approved prices reflect the value of the land less any added value resulting from the availability of project water.
%ub&uent to the establishment of this policy, Public Law 86-684 (Sept. 2, ISSO), commonly called
th&‘Surviving Spouse Act,” recognized the prior reclamation policy that increased the acreage limit
to 326 acres for a husband and wife by providing that a surviving spouse could continue to irrigate
up to 320 acres with federally subsidized water.
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costs. Unreimbursed operation and maintenanceexpenseswere added to
the districts’ debts to the Bureau along with applicable interest.

The Reclamation
Reform Act of 1982
Represents a
Significant Departure
From Prior
Reclamation Law

Recognizingthe need to limit the number of both owned and leased acres
the federal government will help a farmer irrigate as well as the need to
increase the size of an economically viable farm from the turn of the
res, the Congresspassedthe Reclamation Reform Act of
.390aa to zz-1). This act represents a fundamental
reclamation law and the first major modification to its acreage
limitation provisions in over 60 years.
The 1982 act was expected to put an end to the Bureau providing federally subsidizedwater to farms consisting of thousands of leasedacres. It
increasesthe acreagelimit from 160 owned acres to 9603owned or
leasedacres that an individual or legal entity, such as a partnership or
corporation, can irrigate with subsidizedwater. Generally, owned land
above this limit cannot be irrigated with federal water,4 and farmers
must pay the “full cost” for water delivered to leasedland over the
limit.
The concept of full-cost pricing represents a significant departure from
prior reclamation law. The full-cost rate is an annual rate intended to
repay over time the federal government’s expenditures for project construction allocated to irrigation, including unreimbursed operation and
maintenanceexpenses,with interest.
The differences between subsidizedand full-cost water rates vary
among water projects and districts and are often substantial. For example, in California’s Westlands Water District, one of the country’s largest
water districts, farmers pay about $17 per acre-foot?for subsidized
water but about $42 or about 2.6 times more at the full-cost rate. In
Westlands,a farmer uses an average of about 2.7 acre-feet annually per
acre. Thus, irrigating a 960-acretract for 1 year would cost over
3The act limits legal entities benefiting more than 26 persons to receiving subsidized water on 320
acres if water was first received on or before October 1,1981, and no such legal entity may receive
federal irrigation water on more than 640 acres of owned (as opposed to leased) land.
4After enactment of the 1982 act, “excess” owned land placed under a “recordable contract” can be
irrigated with subsidized water for up to 6 years (10 years in the Central Arizona Project) after which
time the land is to be sold as stated in footnote 1, All lo-year recordable contracts that were in effect
before the 1982 act are also honored.
5An acre-foot is about 326,000 gallons-the
foot.
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$43,000 using subsidizedwater but about $109,000 at full cost. In the
Quincy Water District in the state of Washington, subsidizedwater costs
about $2 per acre6while the full-cost rate ranges from $64 to about $73
per acre or 27 to about 36 times more than the subsidizedrate. Irrigating
a 960-acre farm with subsidizedwater in Quincy would cost about
$1,900 but up to $70,000 with full-cost water.

Water Districts and
Farmers Have an Option

The 1982 act gave water districts an option-they could continue
receiving irrigation water under their existing contracts and remain subject to prior reclamation law (as amendedor supplementedby the 1982
act) or they could receive irrigation water under new or amendedcontracts and be covered by all provisions of the 1982 act.
For those districts that choseto remain under prior law, the act allowed
them to continue delivering subsidizedwater to unlimited leased acreage
for 4-l/2 years from the date of the act. At the end of the 4-l/2 year
period (April 12, 1987), districts that had not entered into new or
amendedcontracts to comply with the act were required to charge the
full-cost rate for all water delivered to leasedland in excessof 160
acres. However, each farmer in those districts has the option of independently electing to receive subsidizedwater under the act’s expanded
acreagelimits. Water districts can come under the act at any time, even
after April 12, 1987. However, once a farmer or district makes the decision to receive subsidizedwater under the act’s expanded acreagelimits,
it is irrevocable.
For those water districts that choseto enter into new or amendedcontracts with the Bureau to comply with the act and receive subsidized
water under the expanded 960-acrelimit, all farmers in those districts
were automatically covered by both the increasedownership limitations
and pricing requirements of the act. As of July 1988, slightly over half
of the water districts subject to acreagelimitation had amendedtheir
contracts to receive subsidizedwater under the act’s expanded acreage
limits.

“The Bureau uses two types of contracts for collecting construction, operation, and maintenancecosts
associated with the irrigation component of its water projects-repayment contracts and water service contracts. Repayment contracts, which are widely used in the Columbia Basin Project, obtain
repayment on the basis of the number of acres served with project water. Water service contracts,
which are used primarily in the Central Valley Project, obtain repayment on the basis of the amount
of project water delivered.
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According to a Bureau acreagelimitation specialist, about 70 percent of
those districts that had not amendedtheir contracts are located in the
Bureau’s Mid-Pacific Region.Many of these districts have longterm,
fixed-rate water service contracts with the Bureau that do not fully
recover the federal government’s costs of operating and maintaining the
water resource projects. These districts are reluctant to come under the
act becausethey would be required to pay full operation and maintenance expensesimmediately. By not coming under the act, according to
the specialist, these districts help farmers with less than 160 acres (320
acres for married couples), who would not benefit from the expanded
acreagelimits, by keeping the existing low water rates for the duration
of the districts’ contracts. Farmers with more than 160 acres can still
take advantage of the act’s expanded acreagelimits by individually
electing and paying a rate that is at least sufficient to recover all operation and maintenanceexpenses.7

Objectives, Scope, and
Methodology

Power and Offshore Energy Resources,House Committee on Interior and
Insular Affairs, asked us to review the Bureau’s implementation of the
1982 act. We performed a broad survey and identified various issuesfor
more in-depth review, In subsequentdiscussionswith the Chairman’s
office, we agreedto focus this review on determining whether (1) the
Bureau is implementing the act’s acreagelimit in a manner consistent
with the statute and congressionalexpectations and (2) large farms
have been reorganizedsince the act to receive subsidizedwater on acreage that exceedsthe legislatively mandated limit and, if so, how they
have been reorganized.
We focused our work on the Bureau’s Pacific Northwest Region in Boise,
Idaho, and Mid-Pacific Region in Sacramento,California. The Bureau
identified these regions as having the most acreagethat could potentially be subject to the act’s full-cost provision. We selectedthe largest
project within the two regions- the state of Washington’sColumbia
Basin Project in the Pacific Northwest Region and California’s Central
Valley Project in the Mid-Pacific Region,(Seefig. 1.1.) Together, these
two projects provided irrigation water to about 3.4 million acres in 1987.

71n cases where the contract rates do not fully recover operation and maintenance expenses, the
water rates charged farmers electing to take advantage of the act’s expanded acreage limits must be
Increased to recover all operation and maintenance expenses. The Bureau has determined, however,
that these rates do not have to recover any of the projects’ construction costs.
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flgure 1.1: Locatlon of the Bunau
Roglonr and the Two Largwt Water
ProJectr in the Wertern States
Columbia
Basin
Project
Pacific
Northwest
Region
Great Plains
Region
Central
Valley
Project
Mid-Pacific
Region
Upper
Colorado
Region
Lower
Colorado

Source: Bureau of Reclamation.

To help us select farms that might have reorganizedto avoid full-cost
water payments, we asked the Bureau, as well as water districts in California and the state of Washington, to provide us with lists of farms in
the Central Valley Project and the Columbi&~Basin Project that were
larger than 960 acres before the act was ~~l~‘~~~~~~d. We asked
that these lists be comprised of farms that operated under farm management contracts, trusts, partnerships, and/or corporations. From these
lists we judgmentally selectedeight farms (four in each project). The
eight caseswe choseare not necessarily representative of all large farms
throughout the West; rather, we selectedthem to determine whether
farms have reorganizedto avoid the full-cost water rates associated
with the act’s acreagelimits. For presentational purposes, we assigned
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fictitious names from the Greek alphabet to the farms discussedin this
report.
We developedkey indicators which any one or more would suggestthat
individual small landholdings are, in fact, parts of larger farms. Most of
these indicators focus on arrangementsbetween and among owners, lessees,and/or farm operators rather than on the individual landholdings.
These indicators that suggestlandholdings are jointly operated as a single farm are as follows:
.
.
.
.
.

.

.

The individual landholdings or other farm assetsare combined as collateral for loans.
The principal owners or lesseesof the individual landholdings agree to
cover loan defaults of other principals.
The farm manager or operator bears an economicrisk associatedwith
the production and sale of the crops.
The same individuals make managementdecisionsfor multiple
landholdings.
The owners of the farm managementcompany that operates the small
landholdings are the same individuals who owned or leasedthe land
before the reorganization occurred.
The small landholdings are leasedfrom the large farm that existed
before the reorganization.
The same individuals own or leasethe small landholdings.
A single farm managementcompany operates multiple landholdings.
Crop subsidy records indicate that the landholdings are interrelated.
The small landholdings share equipment or labor, sometimeswithout
charge.
The farm manager or operator acknowledgesthat the small landholdings are being operated collectively as one farm.
We reviewed and analyzed certification forms (forms that landholders
file with the Bureau to certify their acreage)to determine how the eight
farms had reorganized.We reviewed lease,partnership, and trust agreements; contracts for farm managementand other services; county land
ownership records; crop subsidy documentssubmitted to the U.S.
Department of Agriculture’s Agriculture Stabilization and Conservation
Service (ASCS);~
and water district records to determine whether large
farms had been reorganizedinto smaller landholdings yet continued to
“The U.S. Department of Agriculture is authorized by the A&cultural Act of 1949, as amended, to
make direct income support payments to farmers under annual commodity and acreage reduction
programs for wheat, feed grains, cotton, and rice. ASCS within the Department administers the
annual commodity and acreage reduction programs.
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operate in much the same manner as they had before. We also interviewed bankers and water district and ASCS
officials to further document whether multiple landholdings were being operated together as
single, large farms. To confirm this information, we met with the farmers and/or their attorneys.
To determine if the Bureau’s rules for implementing the act were consistent with the statute and congressionalexpectations, we reviewed the
act and its legislative history, the Bureau’s proposed and final rules
implementing the act, and various internal Bureau documents.To assess
the Bureau’s administration of the act as it applies to our cases,we met
with the Department of the Interior’s Pacific Southwest RegionalSolicitor in charge of reclamation reform matters and officials in the Bureau’s
Pacific Northwest Region and Mid-Pacific Region.We also met with officials in the Bureau’s headquarters in Denver, Colorado, including staff
from the Analysis, Contracts, and Lands Division and former Acreage
Limitation Branch.
Our case study work was conducted between October 1987 and October
1988. We also reviewed the Bureau’s January 1989 report to the Congress on its audits of individual and legal entities whose landholdings or
farming operations exceedthe act’s 960-acrelimit.
Our work was performed in accordancewith generally acceptedgovernment auditing standards. The Department of the Interior provided written commentson a draft of this report. These commentsare explained
and evaluated in chapter 2 and the text of Interior’s commentsis
included in appendix II.
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Current Law and RegulationsAllow Farms to
’
Reorganizeto IncreaseFederalWakr Subsidies
The ReclamationReform Act of 1982, as amended,has not stopped federally subsidizedwater from being delivered to owned and/or leased
land over 960 acresbeing operated as one farm. The act’s languageand
the Bureau of Reclamation’simplementing regulations do not preclude
multiple landholdings, each of which is within the act’s 960-acrelimit, to
continue to be operated as one large farm while individually qualifying
for federally subsidizedwater. Somefarmers have taken advantage of
this loophole by reorganizing their farms into multiple smaller landholdings to receive additional federally subsidizedwater from the Bureau.
One consequencehas been a reduction in revenuesto which the federal
government would have been entitled.
Sincethese reorganizedfarms do not violate the act’s language,Bureau
audits of the individuals or legal entities who own or leaseindividual
landholdings probably will find them to be in compliancewith the act’s
960-acrelimit. And, although existing regulations do provide the Bureau
with the latitude to charge farm operators who have an economicrisk in
farming multiple landholdings the full-cost rate for federal water delivered to over 960 acres,it has not done so for two casesincluded in our
review that comeunder these regulations.

Dichotomy Exists
Between
Congressional
Expectations and the
Act’s Language

Our review of the 1982 ReclamationReform Act’s legislative history
shows that the Congressexpected to stop the flow of federally subsidized water to owned and/or leasedland over 960 acres being operated
as one farm, However, the 1982 act doesnot preclude multiple landholdings to individually qualify for federally subsidizedwater while being
operated collectively as one large farm.
The act doesnot limit the size of a farm, but rather the amount of land
the government will help a farmer irrigate. Sincethe Bureau’s implementation of earlier reclamation law had evolved into a policy of delivering subsidizedwater to farms comprisedof thousands of leasedacres,
the Congresswanted the new law to limit the number of acres-either
owned or leased-to which the Bureau would deliver subsidizedwater
to any one farm.
The act’s legislative history shows that two successiveCongresses
debated over the requisite size of an economicallyviable farm while
agreeingthat the turn of the century limit of 160 acres was too small.
The Senatebill called for the acreagelimit to be set at 1,280;the House
bill called for 960. Ultimately, the confereesagreedthat a farm should
receive subsidizedwater on no more than 960 acres.
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The act’s legislative history demonstratesthe congressionalexpectation
that federally subsidizedwater would be limited to no more than 960
acres of owned and/or leasedland being operated as one farm. The conference report that accompaniedthe act stated that both the Senateand
House agreedto reduce the subsidy for “larger farming operations” and
that the benefits of the new law should be available only if a water district agreedto amend its contract with the Bureau to reduce the subsidy
for farming operations exceeding960 acres.
Confereesseveral times affirmed their expectation that large farms
would receive federally subsidizedwater on only 960 acres.For example, the Chairman of the House Committeeon Interior and Insular
Affairs said:
“We’resaying we’re going to have a 960 acre basic limitation of farms . , . anybody
above that pays full cost.”
The act, however, defines and uses the term “landholding” rather than
the term “farm” or “farming operation” in establishing the maximum
acreagean individual or legal entity can irrigate with subsidizedwater.
A landholding is defined in the act as the
“total irrigable acreageof one or more tracts of land situated in one or more districts owned or operated under a lease[by individuals or entities] which is served
with irrigation water pursuant to a contract with the Secretary.”

The act is silent on whether multiple landholdings can operate together
as one large farm while qualifying individually for federally subsidized
water on up to 960 acres.

The Bureau’s
Implementing
Regulations Mirror the
Act’s Statutory
Language

The Bureau first published proposed regulations to implement the Reclamation Reform Act in May 1983. However, the regulations did not
address section 203(b) of the act, commonly called the “hammer clause.”
This section mandated that after April 12, 1987, parties remaining subject to prior law must pay the full-cost rate for water delivered to land
leasedin excessof 160 acres.Final regulations to implement the act
(absent section 203(b)) were published in December1983.
The Bureau published proposed regulations to implement section 203(b)
in November 1986. These regulations also reflected policy initiatives
and legal determinations that impacted on the earlier published regulations. According to the Commissionerof Reclamation,these regulations
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were developedwith the purpose of accomplishingcongressionalintent.
However, the Bureau subsequently decided to revise its regulations to
reflect its reading of the act, rather than congressionalexpectations.
In an April 1987 speechpresented to a large group of western water
users just after the Bureau had published its final regulations, the Commissioner outlined the Bureau’s approach:
“The first set of rules attempted to capture the purposesof that law. We listen[ed] to
and studied extensively what . . . Congressand the Senateintend[ed], what was the
congressionalintent in passing this law . . . when you listen to the dialogue [it] was
much different than you can get with a strict statutory constitutional interpretation
of what the law itself says.”

The Commissionercontinued that the Bureau based its final regulations
on the act’s statutory languagebecause(1) the public, in commenting on
the proposed regulations, expressedconflicting views on what the law
required and (2) Interior’s Solicitor advised the Bureau that the act’s
languagerequired the Secretary to promulgate regulations to carry out
the act’s specific provisions. The Solicitor based his advice on (1) section
224(c) of the act which states that “The Secretary may prescribe regulations and shall collect all data necessaryto carry out the provisions of
this title and other provisions of Federal reclamation law” and (2) a
comparison with other laws that grant the Secretary authority to promulgate regulations. The Solicitor found that other laws empower the
Secretary to carry out the act’s purposes whereas the Reclamation
Reform Act has no such provision and does not include a stated purpose.
Thus, the Commissionerdecided to base the Bureau’s implementing regulations on the law as written rather than on congressionalexpectations
reflected in the act’s legislative history, and the regulations permit multiple landholdings of not over 960 acres to receive federally subsidized
water even if they are being operated collectively as one large farm.
1

Some Farmers Are
Receiving Federally
Subsidized Water on
More Than 960 Acres
1)

In two of the eight caseswe selected,the farmers who had previously
farmed large acreageshad divested themselvesof their leasedland
above 960 acres before April 1987 consistent with congressionalexpectations. However, applying the key indicators that we developedto
focus on arrangementsbetween and among owners, lessees,and/or farm
operators, we found that in the six other cases,the owners or lessees
had reorganized large farms into multiple, smaller landholdings and consequently were eligible to receive additional federally subsidizedirrigation water from the Bureau. The indicators suggestthat for all practical
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purposes,these smaller landholdings, which generally are within the
act’s 960-acrelimit, continue to be operated collectively as single large
farms, much as they were before being reorganized.

Reorganizing Through a
Combination of
Partnerships,
Corporations, and Trusts

Three of the six casesinvolved large farms that were reorganized
through partnerships, corporations, and/or trust arrangementsin order
to receive subsidizedwater on more than 960 acres.For example, a
12,345acre cotton farm (roughly 20 square miles), operating under a
single partnership, was reorganizedinto 16 separate landholdings
through 18 partnerships, 24 corporations, and 11 trusts. All of the 16
landholdings were eligible to receive subsidizedwater on land up to 960
acres. Indicators that the 16 landholdings continue to be operated as one
large farm include (1) the four original partners continue to manageall
16 landholdings, (2) at least one of the four partners is either the president or vice president of the corporations that participate in the agricultural businessdecisionsof nine of the landholdings totaling about 8,000
acres, and (3) the 16 landholdings are operated with a single loan
securedin commonby their combinedcrops and other farm assets.

Reorganizing the Family
Farm Through a
Partnership

In another casestudy, four membersof a family certified to the Bureau
that the 4,638 acres they owned or leasedwere actually four separate
landholdings, Indicators that the family continues to operate the landholdings as one large farm include (1) the four landholdings were combined as collateral for an operating loan and (2) a single company owned
by the family membersmanagesall four landholdings.

Organizing Through
Partnerships and Limited
Partnerships

Similarly, a 1,669-acrecitrus and almond orchard was organizedinto
four smaller landholdings through four partnership and three limited
partnership arrangements.The four partnerships not only have a single
operating loan with the four landholdings used as collateral, but also (1)
the four partnerships agreedto cover each others’mortgage loan
defaults, (2) the only general partner (shared by all three limited partnerships) makes the managementdecisionsfor the four landholdings,
and (3) a farm operator managesthe four landholdings under a series of
farm managementagreementscovering different farming activities.

Reorganizing Through a
Trust

In the sixth case, 10 family membershad put their land into a revocable
trust (one which they can dissolve at any time) that controlled 3,116
acres and made themselvesbeneficiaries of all income the trust will
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derive. Although the family farmed less than 960 acres in 1987, the
trust they established enablesthem to irrigate the entire 3,116 acres
with federally subsidizedwater in the future.
The act exempts from its 960-acrelimit lands held for beneficiaries by a
trustee in a fiduciary capacity as long as no one beneficiary’s interest
exceedsthe law’s ownership limits. The act, as amendedin 1987, also
requires that land held in a revocable trust be attributed to the grantors.
The 1987 amendmentwas meant to ensure that large landholdings are
not placed in trust with multiple beneficiaries to meet the act’s requirement that no one beneficiary’s interest exceeds960 acres only to be later
revoked with the landholdings reverting back to the grantors, Since
there are 10 family members and the farm is comprised of 3,116 acres
(or about 312 acres per member), they meet both of the act’s requirements. And, if they should dissolve the trust at any time, the land would
simply revert back to themselves as the grantors.

Farm Reorganizations
Are Reducing Federal
Revenues

multiple, smaller landholdings to be eligible to receive additional federally subsidizedirrigation water from the Bureau has been a reduction in
revenues to which the federal government would have been entitled. As
table 2.1 shows, in four casesthe owners or lesseespaid a total of about
$1.3 million less in 1987 for federal water delivered by the Bureau than
they would have paid if their respective multiple landholdings had been
consideredcollectively as large farms subject to the act’s 960-acrelimit.
Since the caseswe reviewed were selectedonly to determine whether
farms have been reorganizedto increase federal water subsidies and,
therefore, are not projectable, we are not able to estimate the total federal revenuesbeing foregone becauseof reorganizations. However,
reduced revenues likely will continue to occur annually under the
existing act.
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Table 2.1: Summary of Eight Case Studies
Port-Act ReorQanization
Number of rmaii
landholdings
estabiiahed
Organizational structure

Actual acreage
of large farm

Equivalent
Clara I acreage0

1

12,345

11,065

15

2

4,638

2,553

4

3

1,569

1,569

4

4

3,116

3,116

1

5

8,035

8,035

7

6

4,585

3,320

7

76
8d

1,482
3,050

806
1,752

1
2

Care number

Total

18
24
11
24
1
4
7
1
1
10
7
25
4
7
3
2
1
1
10

partnerships
corporations
trusts
individuals
partnership
individuals
partnerships
individual
trust
individuals
partnerships
corporations
trusts
individuals
partnerships
corporations
trust
estate
individuals

Revenues to which
government would
have been eMM;
$551,000

56,000
Ob
0”
522,000

144,000

1 individual
3 individuals

0
0

$1.273.000
BThe 1982 act recognizes that there are differences in the potential productivity of the land on which
federal irrigation water is delivered and provides for acreage equivalency determinations. Land is classified on the basis of such factors as topography, soil characteristics, growing season, and crop adaptability with class I land having the potential to be the most productive and class Ill land having the
potential to be the least productive. A farmer can irrigate up to 960 acres of class I land with federally
subsidized water while another farmer in the same water district can irrigate considerably more of class
Ill acreage. Generally, the equivalency ratios applied to determine the acreage eligible for federally subsidized water are determined on a project-by-project basis.
bDuring our work, Bureau officials informed us that they would direct the responsible water district to
collect the full-cost rate for water delivered to 609 of the 1,569 acres in 1987 and 1988. We estimate that
this would have entitled the federal government to an additional $21,000 in 1987 alone. However, in a
May 1989 letter to the Bureau, the water district stated that its final audit of water supplies showed that
sufficient nonfederal water was available in both 1987 and 1988 to irrigate all the acreage not eligible for
federally subsidized water.
‘Although the 10 individuals farmed less than 960 acres in 1987, under existing reclamation law the trust
they established enables them to irrigate the entire 3,116 acres with federally subsidized water in the
future.
din case studies 7 and 8, the farmers who had previously farmed the acreage divested themselves of
their leased land above 960 acres before April 1987 consistent with congressional expectations.

Table 2.1 also summarizeskey information on the eight caseswe
selected.All eight had been operated as large farms before the 1982 act
was fully implemented. Appendix I provides a case study for each of the
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four types of reorganizations and arrangementsdiscussedin this
chapter.

Bureau Audits Will
Likely Continue to
Find General
Compliance With the
Act’s 960-Acre Limit

Concernedthat some farmers are not complying with the 1982 act’s
acreagelimits, the Congressamendedthe act in 1987 to require the Secretary of the Interior, by December22, 1990, to complete audits of individuals and legal entities’whose landholdings or farming operations
exceed960 acres.The Bureau is to report annually to two congressional
committees on its findings and actions taken to correct instances of
noncompliance.
Sincethe act’s statutory languageand the Bureau’s implementing regulations do not preclude multiple landholdings to continue to be operated
as one large farm while individually qualifying for federally subsidized
water, the Bureau’s 1988 audits of selectedlandholdings found the individuals and legal entities who are the owners or lesseesof the land to be
in general compliance with the act’s 960-acrelimit. This finding was
conveyed to the cognizant committees of the Congressin the Bureau’s
first annual report, issued in January 1989; and the Bureau’s audits of
individual landholdings will likely continue to find general compliance
with the act, even though somelandholdings are, in reality, parts of
larger farms.
During 1989 and 1990, the Bureau will also audit farming operations.
Under the Bureau’s regulations, an agreementbetween a farm operator
and the owner(s) or lessee(s)to managea farm is considereda lease
when the agreementgives the farm operator use and possessionof the
land and an economicrisk in its operation. If the Bureau determines that
the economicrisk of farming has shifted to the farm operator, the farm
operator then becomesthe lesseeand should pay for all federal water
delivered, including the full-cost rate for water delivered over the 960acre limit.
We believe that at least two of our case studies meet the Bureau’s economic risk criterion. In one casestudy, four family membershave reorganized a 4,638-acrefarm into four separate landholdings and have
contracted with themselvesto farm their own land. We believe that, as
the farm operators, they have use and possessionof the land and clearly
have an economicrisk in its operation. In the secondcasestudy, the sole
‘Bureau regulations define legal entities as those business or property ownership arrangements
established under state or federal law, such as partnerships, corporations, and tenancies.
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owner of an 1,669-acreorchard, organizedinto four separate landholdings, has contracted with a farm operator to managethe orchard. Under
the terms of the farm managementagreements,the farm operator has
assumedthe economicrisk associatedwith the production and sale of
the crops, and we believe that the agreementsshould be considereda
leaseunder Bureau regulations. However, in both casesthe Bureau continues to provide the entire acreagewith federally subsidizedwater
becauseit remains unconvincedthat the economicrisk of farm ing has
shifted to the farm operators. Thus, on the basis of its determ inations to
date, we believe that the Bureau will not exercisethe latitude it has
under existing leasing regulations to charge somefarm operators the
full-cost rate for federal water delivered to over 960 acres and that its
audits of farm ing operations will find them to be in general compliance
with the act’s acreagelim it.

Conclusions

The ReclamationReform Act’s legislative history shows that the Congressexpectedthe Bureau to provide federally subsidizedwater to a
maximum of 960 acres of owned and/or leasedland being operated as
one farm . Generally, owned land above this lim it cannot be irrigated
with federal water, and farmers must pay the full cost for water delivered to leasedland over the 960-acrelim it. The act, however, defines
and usesthe term “landholding” rather than the term “farm ” or “farm ing operation” in establishing the acreagelim it and is silent on arrangements that perm it multiple landholdings to operate together as one large
farm while qualifying individually for federally subsidizedwater up to
960 acres.The Bureau’s implementingregulations also allow multiple
landholdings of not more than 960 acres to individually qualify to
receive federally subsidizedwater even if they are being operated as one
large farm .
Somefarmers have reorganizedtheir farms into smaller landholdings
which generally are within the act’s acreagelim it using various partnerships, corporations, and/or trust arrangements.Theselandholdings continue to be operated collectively as large farms while qualifying
individually for federal water subsidies.
In four of the caseswe reviewed, the owners or lesseeswere able to pay
a total of about $1.3 m illion less in 1987 for the federal irrigation water
delivered than they would have paid if their respective multiple landholdings had been consideredcollectively as large farms subject to the
act’s 960-acrelim it. This $1.3 m illion representsreduced revenuesto
which the federal government would have been entitled, and these
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reduced revenueslikely will continue to occur ‘annually unlessthe act is
amended.
The Bureau’s audits of individual landholdings have found and will
likely continue to find them to be in compliancewith the act’s 960-acre
lim it, as will its audits of farm ing operations. As a result, for the cases
included in our review no one is being required to pay the full-cost rate
for any of the federal water being delivered to large farms and farm ing
operations.
We recognizethat the Congresscould not have envisioned all the different types of reorganizationsand arrangementsthat have developedin
the act’s aftermath. In our view, farm reorganizationsand other
arrangementsthat allow multiple landholdings to continue to be operated as parts of large farms while individually qualifying for federally
subsidizedwater are not consistent with what we believe the Congress
was trying to accomplishin establishingthe 960-acrelim it.

Recommendation
to the Congress

holding is to be lim ited to no more than 960 acres of leasedand/or
owned land, we recommendthat the Congressamend the Reclamation
Reform Act of 1982 to apply the act’s acreagelim its to farms and farm ing operations as well as to individual landholdings. Specifically, we recommendthat the Congressamend
.

.
.
.
.

section 202 to add a definition of farm or farm operation as follows:
“The term ‘farm ’or ‘farm operation’meansany landholding or group of
landholdings farmed or operated as a unit by an individual, group,
entity, trust, or any other combination or arrangement. The existenceof
a farm or farm operation will be presumed,subject to contrary evidence,
when ownership, operation, management,financing or other factors,
individually or together, indicate that one or more landholdings are
farmed or operated as a unit;”
section 203 to include a farm or farm operation in the 160-acrelim it
now applicable only to a landholding;
section 206 to include a farm or farm operation in the pricing provisions
now applicable only to a landholding;
section 214 so that the ownership and pricing lim itations of reclamation
law will apply to a farm or farm operation operated by or for a trustee
for one or more beneficiaries; and
section 228 to require reporting by a farm or farm operation.
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Agency Comments and
Our Evaluation

Interior agreedthat some farmers have reorganizedtheir farms into
smaller holdings to maintain large farming operations while complying
with the Reclamation Reform Act’s acreagelimits and that legislative
restrictions resulted in implementing regulations that permit multiple
landholdings to continue to be operated as one large farm while individually qualifying for federally subsidizedwater. Interior also agreedthat
the act must be amendedif the amount of acreagethat a farm operator
may hold and irrigate with federally subsidizedwater is to be limited.
Interior cautioned that while it agreedthat the Congressclearly
intended to stop the flow of federally subsidizedwater to land over 960
acres owned or leasedby one individual, it is not convinced that the
Congressexpected this provision to be applied to land being operated as
one unit. We believe that by amendingthe act as we recommend,the
Congresswill ensure that the Bureau will provide federally subsidized
water only to a maximum of 960 acres of owned and/or leasedland
being operated collectively as one farm.
Interior states, and we agree,that the act was not intended to enhance
federal revenues. However, a reduction in revenues to which the federal
government would have been entitled is one consequenceof owners and
lesseesreorganizing large farms into multiple, smaller landholdings to be
eligible to receive additional federally subsidizedirrigation water from
the Bureau. On the basis of our casestudies, we also agree with Interior
that if the act is amendedto apply the acreagelimits to farms and farming operations as well as to individual landholdings, some farmers will
reorganize their farms further in an attempt to avoid being assessedthe
full cost for water delivered. However, with a clear mandate from the
Congressto stop federally subsidizedwater from being delivered to
owned and/or leasedland over 960 acres being operated as one farm, we
would expect the Bureau to find farms that have been reorganized further to avoid paying the full cost for water delivered to be not in compliance with the act’s 960-acrelimit. Further, if our recommended
amendmentresults in these farmers subsequently divesting themselves
of their holdings over 960 acres as Interior contends,then it will have
accomplishedthe Congress’expectation in passing the 1982 act to put
an end to the Bureau providing federally subsidizedwater to farms consisting of thousands of acres.
Interior agreedthat the Bureau’s audits will likely continue to find general compliance with the act’s 960-acrelimit but stated that our implication that the Bureau will not find any major complianceproblems is less
than accurate. Interior stated that the Bureau has found various
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instances of noncom plianceand that in other casesfarm operators and
owner(s) or lessee(s)have been required to alter their agreem entsto
continue to be eligible to receive federally subsidizedwater. We did not
state nor m ean to imply that the Bureau’s audits will not find any m ajor
com plianceproblems. Rather, our report points out that the Bureau’s
finding of general com plianceis due, in part, to (1) the act’s statutory
language and the Bureau’s implementing regulations not precluding m ultiple landholdings from continuing to be operated as one large farm
while individually qualifying for federally subsidizedwater and (2) the
Bureau not exercising the latitude it has under existing regulations to
charge farm operators who have an econom icrisk in farm ing m ultiple
landholdings the full-cost rate for federal water delivered for over 960
acres.
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Appendix I

Types’of Reoqpnizationsand Arrangements:
Four CaseStudies
Reorganizing Through
a Combination of
Partnerships,
Corporations, and
Trusts

Three of the caseswe selectedinvolved large farms that were reorganized through partnerships, corporations, and/or trust arrangementsin
order to receive subsidizedwater on more than 960 acres. For example,
in one case,a 12,346acre farm (roughly 20 square miles) was reorganized into 16 separate landholdings, involving an elaborate network of
partnerships, corporations, and trusts, Five indicators showed that after
the farm was reorganized,the 16 landholdings continued to be operated
as one large farm:
one partnership leased 12,346 acres, and then subleasedportions of it to
other new partnerships;
the partners’obtained one operating loan securedby the farms’crops
and other assets;
ASCS
crop subsidy records indicate that the landholdings are
interrelated;
two farm managementcompaniesoperate all 16 landholdings; and
four individuals make the managementdecisions for nine of the 16
landholdings.
Before electing to receive subsidizedwater under the act’s expanded
acreagelimits, Alpha Farms partnership, one of California’s leading cotton producers, leased 12,346 acres (equivalent to 11,066 acres of class I
land) aa a single farm. Two pairs of brothers originally formed Alpha
Farms partnership in 1982.
In February 1986, Alpha Farms partnership was reorganized.The new
Alpha Farms partnership consistedof 16 partners, two of which were
partnerships and 14 of which were corporations. After the reorganization Alpha Farms partnership was controlled by 20 individuals through
the partnerships and corporations (nine of the individuals were represented through trusts for minor children and four were the original partners). In July 1986, Alpha Farms partnership obtained an operating
loan, securedby the 16 partners’crops and other farm assets.
In January 1987, Alpha Farms partnership leasedabout 6,000 acres to
Beta I Farms Partnership but the acreagecontinued to be operated as
one farm. Beta I Farms Partnership had 16 partners, consisting of 1 limited partnership, 4 trusts, and 10 corporations. The 16 partners were
controlled by 9 individuals, 4 of whom were representedthrough trusts.
Two of the individuals are the fathers of the original partners of Alpha
‘A “partner” in a given partnership can be a corporation, trust, individual, or even another
partnership.
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Farms partnership and a third was associatedwith the Alpha Farms
partnership.
On May 12, 1987, after the 1987 irrigation seasonbegan,Alpha and Beta
I Farms reorganizedinto 16 separate landholdings by creating 13 new
partnerships. Both farms subleasedportions of their land to the 13
newly created partnerships, with only one landholding larger than 960
acres of classI equivalent land.
Although Alpha and Beta I Farms divided into 16 smaller landholdings
(Alpha Farms I-IX and Beta Farms I-VI), the partners remained the
same.Now, instead of 31 partners (3 partnerships, 24 corporations, and
4 trusts) controlling 2 large farms, they control 16 smaller landholdings.
Also on May 12,1987, Alpha Farms I-IX and Beta Farms I-VI electedto
come under the provisions of the ReclamationReform Act and its
expanded acreagelim its, In so doing, all of the 16 landholdings were
eligible to receive subsidizedwater on up to 960 acres of classI equivalent land. However, even after reorganizing and electing to comeunder
the act, the 16 landholdings continued to be operated as 1 large farm .
The 4 original partners continued to farm all 16 landholdings under custom farm ing agreements.2Under these agreements,two farm management companies,owned primarily by the four partners, farmed all the
land by providing labor and equipment, and by tilling, seeding,cultivating, irrigating, and harvesting. In addition to controlling the actual farm ing of all the land, at least 1 of the 4 original partners was either the
president or vice president of each of the Alpha corporations that were
also partners in the Alpha landholdings and, therefore, could make the
agricultural businessdecisionsfor 9 of the 16 landholdings. Moreover,
the 16 landholdings continued to be operated under the samesingle loan
obtained in July 1986.
Papers filed with AKS to receive additional crop subsidiesdocumented
that the two farms were divided into 16 smaller landholdings to maxim ize the federal water subsidiesthey receive.ASCS crops subsidy records
also provided additional evidencethat the 16 landholdings were operated as a single farm . In 1987, before electing to receive subsidized
water under the act’s 960-acrelim it, Alpha and Beta I Farms applied for

2Custom farmers are hired to perform services on a farm, such as harvesting a crop, on a unit-ofwork basis (e.g., $26 per acre harvested).
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crop subsidies as two farms. After subdividing into 16 smaller landholdings, ASCScontinued to consider Alpha and Beta I as two, rather
than 16 farms. To qualify for the ASCS
subsidies,Alpha and Beta I Farms
were required to take about 2,200 acres out of production. In designating the idle acreage,Alpha designatedabout 102 acres of Beta I’s land,
and Beta I designatedabout 380 acres of Alpha’s land.

ASCS

In this casestudy, four membersof a family-father, son, and daughter
and her husband-each owned acreageand, together with leasedacreage,managedtheir landholdings as Gamma Farms partnership, a 4,638a&e farm (equivalent to 2,663 acres of class I land). In July 1987, the
Gamma family filed Bureau certification forms as four separate landholdings-one controlled by each of the family members and one by the
Gamma Farms partnership. Each landholding consistedof less than 960
acres of class I-equivalent land, allowing it to receive subsidized water
on the entire acreage.However, the family continued to operate the four
landholdings as one farm.

Reorganizing the
Family Farm Through
a Partnership

We identified the following indicators that showed that the Gamma
Farms partnership continues to operate the 4,638 acres as one farm:
. the four landholdings were combined as collateral for an operating loan,
. a single farm managementcompany owned by the Gamma family operates all four landholdings,
. the farm manager acknowledgesthat the landholdings are being operated as one farm, and
the farm manager bears an economicrisk in the operation of more than
960 acres.
l

The Gamma family grows primarily potatoes on 4,638 acres, irrigated
with subsidizedwater. From 1982 to July 1987, they farmed this land as
Gamma Family Partnership.
In March 1986, the Gamma family obtained a single $6 million operating
loan. Each of the family memberssigned the loan, and each put up his or
her individual landholdings as collateral. Mr. Gamma later told us that
the bank would not provide the financing unless the Gammascombined
their landholdings as collateral. This loan continued to provide financing
in 1987, after the family had elected to receive subsidizedwater under
the act’s 960-acre limit.
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In July 1987, Gamma Farms partnership contracted to managethe other
three landholdings; that is, the Gamma family contracted with themselves to farm their own land. They wrote the contracts so that each, as
a landholder, retained the right to make agricultural businessdecisions,
such as what crop to grow, how much acreageto devote to a particular
crop, and how crops are to be rotated. As farm managersof all four
landholdings, the Gamma family would perform the actual farming.
Their contracts require that they provide the necessarylabor and equipment and do the seeding,cultivating, tilling, and harvesting.
The contracts clearly state that the role of landholder and farm manager
would remain separate.As such, Mr. Gammahad to sign each of the
farm managementcontracts as the manager of Gamma Farms partnership, including one that he also had to sign as the landholder. In doing
so, he agreedthat he would keep these roles separate and that as the
owner, he would make the agricultural businessdecisions and as the
manager,he would make the farm managementdecisions.
According to Mr. Gamma,the four landholdings were being operated as
one farm. He said that the four landholdings were reported to the
Bureau as four separate landholdings to continue receiving subsidized
water from the Bureau on all the land and that he intended to continue
operating the family’s landholdings as one farm.
We believe that since the Gamma Farms partnership is leasing the entire
4,638 acres under farm managementagreementswith the other three
landholders, the Bureau should charge the full-cost rate for all water
delivered to more than 960 acres of class I land. According to Bureau
regulations, a farm managementagreementis considereda leasewhen a
party has use and possessionof land and assumesan economicrisk in
the operation of that land. As the farm manager, Gamma Farms partnership has use and possessionof the land and clearly has an economicrisk
in its operation. However, the Bureau continues to provide the entire
acreagewith federally subsidizedwater becauseit remains unconvinced
that the economicrisk of farming has shifted to the farm management
company.
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Partnerships and
Limited Partnerships

organized into four smaller landholdings through four partnership and
three limited partnership agreements.Four indicators showed that these
four landholdings continue to be operated as one large farm:
. the four partnerships had a single operating loan with all four landholdings used as collateral,
. each partnership agreedto cover the mortgage loan defaults of the other
partnerships,
. one general partner (shared by all three limited partnerships) made the
managementdecisionsfor the four landholdings, and
. the farm operator bore an economicrisk in operating the entire 1,669
acres.
Before November 1986, a major insurance company owned the Delta
Farms orchard. During November, the company sold the orchard as four
separate landholdings. A different partnership bought each landholding
and each partnership filed Bureau certification forms as separate landholdings, making each eligible to receive subsidizedwater on its entire
acreage.
Financing obtained by the four partnerships showed, however, that each
was dependenton the others. For example, even though they secured
separate mortgagesfor their respective landholdings, totaling about $7
million, each partnership agreedthat if any of the others failed to meet
its repayment obligations, the remaining partnerships would cover the
default. Second,the four partnerships joined together to obtain a single
$1.2 million operating loan, for which all four landholdings served as
collateral.
The four partnerships that purchased Delta Farms were jointly owned
by three limited partnerships that shared the same general partner.
Each limited partnership agreementpermitted up to 25 partners, with
the general partner owning no more than 26 percent, or a combinedtotal
of about 400 acres.
Under the three limited partnership agreements,the general partner
makes all the managementdecisions and has total control of the four
partnerships’managementand assets,Limited partners are strictly
investors and do not participate in managingthe partnerships.
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The general partner of the orchard contracted with a farm operator to
managethe four landholdings under a seriesof farm managementagreements covering different farm ing activities. For example,one agreement
required the operator to irrigate, fertilize, prune, and control weedsin
the orchard. Another covered the harvesting of the crops. Although
each of the agreementswas with a separate farm managementcompany,
each company was controlled by the sameindividual. All of the farm
managementagreementswere signed by this individual as president of
each company and covered the operations of the entire 1,669 acres.
Moreover, two of the agreementsreferred to the four partnerships collectively as “the Grower,” and not as separate entities.
The sale and purchase agreementstipulates that the farm operator will
annually purchase the crops. Another agreementstipulates that the
farm operator will offer loans to the owner to cover cash shortfalls if
the annual crops do not generatesufficient cash flow to adequately compensatethe owner for using the land. For example,this agreement
includes provisions for the farm operator to provide the owner with
loans of up to $6 m illion, The loans are to be securedby a lien against
the combinedreal property of the four orchards.
Under the terms of the agreements,the farm operator assumedthe economic risk associatedwith the production and sale of the crops. Therefore, we believe that accordingto Bureau regulations, the farm operator
is, in effect, leasing the 1,569 acresbecausehe has use and possessionof
the land and an economicrisk in the farm ing operation. As a result, the
Bureau should charge the farm operator as a lesseethe full cost for the
water delivered to acreageabove the act’s 960-acrelim it. However, the
Bureau believesthat the agreementsas written do not clearly demonstrate that the farm operator has assumedthe economicrisk and, therefore, continuesto provide federally subsidizedwater to all four
landholdings.

Reorganizing Through
a Trust

receiving subsidizedwater before the act’s acreagelim its took effect.
The fam ily placed their owned land in a trust. Although the fam ily
farmed less than 960 acres in 1987, the trust they establishedenables
them to irrigate all 3,116 acres with subsidizedwater in the future.
According to both the trustee and the attorney who arranged the trust,
one of the reasonsthe Epsilons formed the trust was to provide the fam ily the option of operating all the acreageas one farm without paying
the full-cost rate for any irrigation water.
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Before electing to receive subsidizedwater under the act’s 960-acre
limit, 10 membersof the Epsilon family jointly owned 2,966 acres and
leased 160 acres in two of California’s Central Valley Project water districts. In 1987,they transferred their owned land into a revocable
trust-one which they could dissolve at any time. The family members
granted their land to the trust and also made themselvesthe beneficiaries of all income the trust would derive.
The act exempts from its acreagelimits lands held for beneficiaries by a
trustee in a fiduciary capacity as long as no one beneficiary’s interest
exceedsthe law’s ownership limits. The act, as amendedin 1987, also
requires that land held in a revocable trust be attributed to the grantors.
The 1987 amendmentwas meant to ensure that large landholdings are
not placed in trust with multiple beneficiaries to meet the act’s requirement that no one beneficiary’s interest exceeds960 acres only to be later
revoked with the landholdings reverting back to the grantors. Since
there are 10 membersin the Epsilon family and the farm is comprised of
3,116 acres (or about 312 acres per member), they meet both of the act’s
requirements. If the Epsilons should dissolve the trust, the land would
simply revert back to themselves as the grantors.
According to the Bureau, the trust meets the act’s requirements. The
Bureau has reviewed the Epsilons’trust arrangement and expects to
approve it after certain technicalities are corrected.
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; CommentsFrom the Departmentof the Interior

Mr. James Duffus III
Ofrector,
Natural Resources
Management Issues
Unlted States General Accounting
441 G Street,
N.W.
WashIngton, D.C. 20548

Office

Dear Mr. Duffus:
We have reviewed your draft
report entitled
Needed to Avoid Abuse of the 960-Acre Limit"
the following
comments.

"Water Subsidies:
Basic Changes
(GAO/RCED-89-147) and would offer

In general, we agree with the finding
of the report that some farmers have
reorganized
their farms into smaller holdings
in an effort
to maintain large
operations
while complying with the Reclamation Reform Act of 1982's (RRA)
As your report highlighted,
the legislative
acreage entitlements.
restrictions
the Bureau of Reclamation (Reclamation)
faced when it crafted
the
rules and regulations
to implement the RRA, permitted
some of these
landholdlngs
to continue to be operated as large farms.
The most important
of
these legislative
restricttons
was the use of the term "landholding,"
which
includes only owned and leased land and not "operated"
land.
We agree with
the report's
conclusion that if it is Congress' intent to limit
the amount of
acreage that a farm operator may hold and irrjgate
with subsidized water, then
the RRA must be amended.
However, we would like to state that while we agree that Congress clearly
intended to stop the flow of federally
subsidized
water to land over 960 acres
we are not convinced that Congress expected
owned or leased by one Individual,
this provision
to be applied to land befng "operated"
as one unit.
During
Congress' efforts
to enact the RRA, at least one attempt was made in an early
reclamatjon
reform bill
to address farm management agreements.
This bill
stated that the Secretary would have the discretion
to impose by rule a
limltatlon
on the number of landholdings
that may be managed on behalf of a
qualified
recipient
by another person (see section 3(d) of Senate Bill 14,
This language did not survive committee
96th Congress, enclosed).
consideration.
Moreover, Congress amended the RRA in 1987 and again chose not
to address this issue.
We would like to stress our view that the purpose of the RRA was not to
enhance revenues (in the form of full-cost
payments) to the Federal Treasury,
The report could lead readers to believe that if Reclamation had promulgated
rules and regulations
that reflected
the Intent of Congress (that is, the
intent
as ascertained
by the General Accounting Office),
more revenues would
However, the fact is that under more strict
have been collected.
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interpretation
of the leasfng restrfctfons,
and where full-cost
rates are
significantly
higher than contract
water rates, it is very likely
that
operating
entities
would further
reorganize
or even divest themselves of their
holdings
in order to avoid assessment of full-cost
charges.
It is uncertain
that a more strict
application
would result
In increased revenues to the
United States.
Your report also states that Reclamation audits will likely
continue to find
general compliance withfn the 960-acre limit.
While in general this is true,
the General Accounting Office's
implication
that Reclamation will not find any
major compliance problems is less than accurate.
We have found various
instances
of noncompliance,
many of which have resulted
in the application
of
the underpayment provision.
The comments included within
the report were
probably directed
toward leasing/farm
management issues; however, the report
should not give the impression
this is the only important
issue in RRA
compliance.
In any event, we would like to note that through our compliance
efforts
we have discovered
situations
in which landowners are not involved
in
day-to-day
management, and leases do not exist,
but there are also no
In such cases, the involved
parties
acceptable
farm operating
arrangements.
have been required to alter their arrangements
in order to be eligible
to
receive Federal irrigation
water.
As for the specific
cases included within the report,
Reclamation will perform
audits on these operations
as part of its scheduled Program Evaluation
activities.
We would like to state that our information
indicates
that there
are a number of limited
partners
associated
with "Delta Farms," while your
report states that there are no limited
partners,
and therefore,
gives an
impression
that one person owns and is receiving
project
irrigation
water on
over 1,500 acres.
We have enclosed a listing
of factual
errors that were found during our review
of thfs report and some editorial
comments that should be considered.

:r‘r'Assista 04 Secretary
for Water and Science
Enclosures

Y
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Major Contributors to This Report

Resources,
Community, and
Economic
Development Division
Washington, DC.

Charles S. Cotton, Assistant Director-In-Charge
Leo E. Ganster, Assistant Director
Lori A. Weiss,Assignment Manager

c
Office of the General
Counsel Washington,
DC.
San Francisco
Regional Office

(140822)

GeorgeR. Senn,Evaluator-in-Charge
JamesE. Hampton, Site Senior
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