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Preface

This volume of Ga0’s study of the General Agreement on Tariffs and
Trade’s (GatT) 1994 Uruguay Round (UR) agreement is a reference
document assessing the major issues associated with the agreement. Our
assessment (1) discusses the original trading problems that led to the
Uruguay Round negotiations; (2) identifies the U.S." specific negotiating
objectives; (3) presents the results of negotiations as provisions of the
final agreement; (4) analyzes the likely impact of the agreement, including
whether it resolves the original trading problems; and (5) discusses issues
that remain in contention and those that require further evaluation.

We report information on the Uruguay Round’s efforts to liberalize trade
and investment worldwide, the creation of the World Trade Organization
{wT0), the potential impact of the agreement, and in appendix I future wro
issues evolving from the UR. Specifically, we address six major areas of the
agreement:

the agreement's efforts to facilitate increased worldwide trade in goods
through reduction in tariffs (ch. 2);

the agreement’s creation of wTo and related revised dispute resolution
procedures (ch. 3);

the agreement’s revision of multilateral trade rules provisions: subsidies,
antidumping, and safeguards (ch. 4);

the agreement’s expansion of coverage to new areas: intellectual property,
services, and trade-related investment (ch. 5);

the agreement’s further expansion in areas already covered by GATT:
agriculture, textiles and clothing, government procurement, and trade and
the environment (ch. 6); and

other negotiations linked to the Uruguay Round: multilateral steel and
aircraft subsidies negotiations (ch. 7).

Any questions concerning this study can be addressed to Allan L.
Mendelowitz, Managing Director, or JayEtta Z. Hecker, Director,
International Trade, Finance, and Competitiveness, who may be reached
on (202) 512-5889.

o]

Charles A. Bowsher
Comptroller General
of the United States
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Chapter 1

Introduction

Background

Meeting in Marrakesh, Morocco, on April 15, 1994, the leaders from more
than 117 countries signed the Final Act of the General Agreement on
Tariffs and Trade (GATT) Uruguay Round (UR) negotiations. As the most
comprehensive and ambitious GATT agreement ever completed, the UR
agreement is expected to boost annual global income by $235 billion in the
year 2005, according to estimates from the GATT Secretariat,

Implementation of the UR agreement is meant to further open markets by
reducing tariffs' worldwide by one-third; strengthen GATT as an institution
through the creation of a World Trade Organization (wTo) and a revised
multilateral dispute settlement mechanism; improve “disciplines,” or GATT
procedures, over unfair trade practices;? broaden GATT coverage by
including areas of trade in services, intellectual property rights, and
trade-related investment that previously were not covered; and provide
increased coverage to the areas of agriculture, textiles and clothing,
government procurement, and trade and the environment. Further, studies
of the expected impact of the UR agreement anticipate net gains to the
United States and world economies although estimates vary as to the size
of the gain.

Nevertheless, concerns exist among some U.S. industry sectors and
Members of Congress that (1)} the U.S.” independence in conducting trade
policy could be affected by the new wTo and the revised dispute settlement
mechanisms, (2) the creation of permissible subsidies under the UR
agreement expressly for research and development could promote a de
facto industrial policy for the United States in which the government
actively supports selected industries, and (3) some specific industries
would suffer from the effects of increased competition and resource
reallocation.

History of GATT and the
Uruguay Round

The Uruguay Round of GATT has a long history.? Wanting to prevent a
return to the disastrous protectionistic measures of the 1930s, over 50
countries began work in 1947 on a draft Charter for an International Trade

'Tariffs are a tax on imported goods to raise revenues and protect domestic industries from foreign
competition.

ZUnfair trade practices include the dumping of an exported product below the price charged for the
same good in the “home” market of the exporter, or the subsidizing of a product by a government.
Throughout this volurne, articles of the original 1947 GATT agreement and subsequent rounds through
the Kennedy Round are identified by roman numerals, and the articles of the Tokyo and UR
agreements are identified by arabic numbers.

Portions of this section are based on Lenore Sek, Trade Negotiations: The Uruguay Round, Economic
Division, Congressional Research Service, Library of Congress (Washington, D.C.: Feb. 8§, 1994)
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Organization (IT0). The draft covered not only trade but also rules
concerning employment, commodity agreements, restrictive business
practices, international investment, and services. ITO was seen as a
complement to other international institutions—the International Bank for
Reconstruction and Development (the World Bank) and the International
Monetary fund (IMF)—created to promote global economic recovery and

development.

Although the ITo charter was agreed to in a United Nations (UN.)
conference in Havana, Cuba, in 1948, the U.S. Congress did not support
creating the organization. However, negotiations had simultaneously
begun among 23 nations—including the United States—aimed at reducing
tariff barriers, and these nations adopted some of the trade rules contained
in the draft ITo charter. The tariff concessions reached by the 23 nations,
along with the rules they adopted, were called the “General Agreement on
Tariffs and Trade,” and they entered into force in January 1948. Because a
permanent ITO was not created, GATT became a provisional arrangement,
and its members became “contracting parties.” GATT has remained the only
multilateral instrument governing international trade, founded on the
belief that free trade would help the economies of all nations grow.

Before the UR, signatory countries had conducted seven prior rounds of
trade negotiations. The first five rounds, completed between 1947 and
1962, concentrated on reducing tariff rates and eliminating quantitative
restrictions on trade in manufactured products. The sixth round, the
Kennedy Round, lasted from 1962 to 1967, Like the first five rounds, it
focused on tariff cuts, but it also addressed for the first time certain
nontariff barriers to trade, such as antidumping practices.

The seventh round, the Tokyo Round, lasted from 1973 to 1979. In addition
to agreeing to further cuts in tariff rates, negotiators developed a series of
agreements, or codes of conduct, which set rules for addressing nontariff
barriers to trade. The agreement on tariffs reduced rates on trade in
manufactured goods among major developed countries by an average of
about 34 percent. Negotiators in the Tokyo Round also developed new
GATT rules for subsidies* and countervailing measures,’ technical barriers

4Subsidies are generally considered to be a bounty or a grant provided by a government that confers a
benefit on the production, manufacture, or distribution of a good. (GATT rules would not usualty apply
to government assistance for defense-related goods). Government subsidies include direct cash grants,
concessionary (below-market-interest rate) loans, loan guarantees, and tax credits.

*Countervailing measures are defined as special customs duties imposed by importing countries to

offset the economic effect of a subsidy and thus prevent injury to domestic industries caused by
subsidized imports.
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to trade, import licensing procedures, government procurement, customs
valuation, and antidumping measures.®

Although past GATT negotiations had made significant accomplishments in
removing barriers to trade, many observers maintained that important
reforms were still needed to improve GATT rules and procedures, to
strengthen the codes negotiated in the Tokyo Round, and to expand the
coverage of GATT to new areas of international trade in order to become
more relevant to the new global trading environment. This new
environment was characterized by the integration of national economies

into the world economy and by increased international investment and
trade in services.

A conference in Punta del Este, Uruguay, in September 1986 launched a
new round of GATT negotiations—called the Uruguay Round. The
ministerial declaration signed by trade ministers at the conclusion of the
conference set the agenda for the UR and called for the completion of the
UR within 4 years. (The UR actually lasted more than 7 years.) The
declaration established a Trade Negotiations Committee (TNC) that had
oversight of the negotiations, and two groups that reported to TNC: a Group
of Negotiations on Goods and a Group of Negotiations on Services.

In December 1988, a ministerial-level, midterm review of progress began.
The review was intended to assess progress during the first half of the Ur
and to establish framework agreements for negotiations over the rest of
the Ur. Of the 15 issues under negotiation, frammework agreements were
reached on 11 issues. The principal unresolved issue was agriculture. The
entire package of agreements was put on hold while the contracting
parties (mainly the United States and the European Community, now
called the European Union) continued negotiations on agriculture.

In December 1990, trade ministers held a meeting in Brussels, Belgium,
with the intent of reaching a final trade agreement and ending the UR.
However, the United States and the European Union (EU) continued to
argue over agriculture, and the meeting ended without success. After

2 months of intensive consultations with major parties, the GATT Director
General (then Arthur Dunkel) said that a basis for continuing the talks had
been reached, and he reconvened the negotiators.

SAntidumping measures are defined as a duty or fee, imposed to neutralize the injurious effect of unfair
pricing practices.
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In December 1991, Director General Dunkel proposed a 450-page draft
final text, and negotiators agreed to use the text as a basis for their
continuing talks. This Dunkel text also set out much of the structure and
detail of the final Uruguay Round agreement that was reached 2 years
later. After slow progress, a breakthrough came in November 1992, when
the United States and the EU resolved a major agricultural trade dispute
over EU subsidies for soybean production. As part of that settlement,
which is referred to as the “Blair House Accord,” the two trading partners
also resolved broader agricultural trade problems that had been stalling
the UR.

During the first half of 1993, little progress was made in the talks, partly
because of leadership changes in the United States, the EU, and GATT.
Headway occurred in July 1993, at the annual economic summit of the
seven leading industrial nations (the Group of Seven—G-T7),” when the
United States, the Eu, Japan, and Canada (the Quad) reached a major
agreement on industrial tariffs. Under this agreement on industrial goods,
the Quad said they would reduce tariffs to zero on eight products,
harmonize tariffs on certain chemical products, reduce peak tariffs on
three groups of products, and cut tariffs by an average of 33 percent on
five product groups.

Also in July 1993, Congress set new deadlines for fast-track procedures to
apply to a UR trade agreement. Under Public Law (P.L.) 103-49, the
President had to notify Congress no later than December 15, 1993, of his
intent to enter into a trade agreement hefore April 15, 1994 (allowing a
120-day period for congressional review). Negotiators then targeted
mid-December for conclusion of the UR.

On December 15, 1993, GATT Director General Sutherland gaveled the UR to
an end, and President Clinton notified Congress that he intended to enter
into a UR trade agreement. And, in April 1994, GATT member-nation officials
signed the UR “Final Act.”

Overall and U.S. Uruguay
Round Objectives
Generally Achieved

The Ur agreement generally achieved the objectives of the negotiations,
according to U.S. Trade Representative (USTR) officials. These objectives,
set out in the 1986 ministerial declaration, were designed to bolster the
multilateral trade regime by (1) opening markets through reducing tariffs

'G-7 members include the United States, Canada, the United Kingdom, Japan, Germany, France, and
Italy.
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and eliminating certain nontariff barriers® and subsidies; (2) strengthening
international disciplines and procedures dealing with unfair trade
practices; (3) broadening GATT principles to areas not previously covered,
such as trade in services, investment, and intellectual property rights; and
(4) extending more effective disciplines to agricultural trade.

Likewise, the United States was successful in achieving most of its own
goals for the UR as set out by Congress in the 1988 Omnibus Trade and
Competitiveness Act (19 U.S.C. 2901). For example, in the 1988 act
Congress sought to (1) achieve better access to foreign markets for
competitive U.S. industries by reducing both tariff and nontariff barriers;
(2) adopt a more timely and effective dispute resolution mechanism;

(3) reduce trade-distorting and foreign government subsidies and unfair
trade practices in a variety of sectors; (4) extend GATT coverage to
services, a sector that yielded about a $67-billion trade surplus for the
United States in 1993; and (5} increase protection against unauthorized use
of patented and copyrighted products.

As discussed in volume 1, while generally both sets of negotiating
objectives were achieved, some provisions and potential effects of the
agreement are subject to a variety of interpretations and concerns from a
number of U.S. industries and other sources. Some U.S, industries are
disappointed by what they perceived as inadequate access to overseas
markets, and some are concerned about losing protection provided by U.S.
trade laws. In addition, a number of questions remain about the
implementation of the agreement that the United States should be mindful
of so that U.S. interests are not compromised. (See the following chapters
of this report.) And continued tracking by the United States of unfinished
UR agenda items is also essential. For example, negotiations were
postponed in the telecommunications, financial services, audiovisual, and
steel sectors (see chs. 5and 7).

Advisory Committees
Important in Formulating
U.S. Negotiating Position

According to USTR, private sector advisory committees were very
important in developing the U.S.' negotiating position in the Ur. The U.S.’
negotiating position, coordinated by USTR, was formulated using extensive
congressional and private sector consultations, according to USTR. In
addition to holding briefings with trade associations and private sector
organizations throughout the country, UsTr relied heavily on its federally

SGATT has developed more than 40 categories of nontariff barriers. Most of them are measures used at
the border to restrict the inflow of foreign goods. They can be classified into five groups: quantitative
import restrictions such as quotas; voluntary export restraints; price controls; tariff-type measures
such as seasonal tariffs; and monitoring measures,
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Objectives, Scope,
and Methodology

mandated private sector advisory committees. The private sector advisory
system consists of almost 40 committees, with a total membership of
approximately 1,000 advisers. The system is arranged in tiers: the
President’s Advisory Commiittee on Trade Policy and Negotiations (ACTPN);
seven policy advisory committees;® and more than 30 technical,!* sectoral,!!
and functional advisory committees. 12 By providing technical advice to
U.S. negotiators, the industry sector and functional advisory committees
form the backbone of the advisory system. These advisory committees
submitted advisory reports on the UR agreement to Congress between
January 12 and 15, 1994. The results of these reports, including support for
and concerns about the Ur agreement, are reflected in the subsequent
chapters of this report.

We prepared this report on the Uruguay Round agreement’s major issues
to assist Congress in its deliberations on the agreement. We focused on six
major issues of the UR—market access efforts, creation of wro, revision of
GATT trade rules, expansion of GATT coverage to new areas, further
expansion of GATT in areas already covered, and the status of other
negotiations linked to the Uruguay Round. For each issue our objective
was to obtain information on and assess (1) the original trading problems
that led to the negotiations, (2) the U.S.’ specific negotiating objectives,
(3) the results of the negotiations as reflected in provisions of the final
agreement, (4) the possible impact of the agreement including whether it
resolves the original trading problems, and (5) any issues that remain in
contention or require further evaluation by the United States. (See app. I
for future wTO issues.)

*The seven policy-level committees are the Agricultural, Defense, Industry, Investment,
Intergovernment, Labor, and Services Policy Advisory Committees.

19The agricultural technical advisory committees include the Committee on Cotton, Dairy Products,
Fruits and Vegetables, Grains and Feed, Livestock and Livestock Products, Oilseed and Oilseed
Products, Poultry and Eggs, Tobacco, Sweeteners and Tropical Products, and Processed Foods.

'The industry sector advisory committees include the Committee on Aerospace Equipment; Capital
Goods; Chemicals and Allied Products; Consumer Goods; Electronic and Instrumentation; Energy;,
Ferrous Ores and Metals; Building Products and Other Materials; Lumber and Wood Products;
Nonferrous Ores and Metals; Paper and Paper Products; Services; Small and Minority Business;
Textiles and Apparel; Wholesaling and Retailing; Footwear, Leather and Leather Products; and
Transportation, Construction, and Agricultural Equipment.

12The industry functional committees are the Customs Matters, Standards, and Intellectual Property
Rights Industry Functional Advisory Committees.
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To obtain information on the trade problems that lead to the UR, the U.S.'
negotiating objectives, the results of the negotiations, the possible impact
of the agreement, and any issues that remain in contention and/or require
further evaluation, we reviewed government and institutional documents
and studies from the United States {i.e., the U.S. International Trade
Commission (ITC), USTR publications, and the Congressional Research
Service (Crs)), the Eu, and the GATT Secretariat. In the United States, we
interviewed negotiators and other officials from the Office of the U.S.
Trade Representative; the U.S. Departments of Agriculture, Commerce,
Labor, State, and the Treasury; and ITC. We also met with officials at the
U.S. Mission to the EU in Brussels and at the U.S. Mission to GATT in
Geneva. In Brussels, we interviewed negotiators and officials at the
Commission of the European Union, and international trade attorneys. In
Geneva, we interviewed GATT member-nation negotiators and officials, and
high-level GATT Secretariat officials.

Information in this report interpreting the Ur agreement’s provisions is
drawn from a number of sources, including what U.S., EU, and developing
nations’ negotiators and officials, and GATT Secretariat officials provided in
interviews and in written documentation. We also drew upon our previous
reports.

In order to provide additional perspective on the results and potential
impact of the UR agreement, we analyzed other reports and studies, such
as ACTPN, the Industry Policy Advisory Committee (IPAC), and Industry
Sector and Industry Functional Advisory Committee (ISAC and IFAC)
reports; studies by the Institute for International Economics (IE), the
Economic Policy Institute (1), and the Economic Strategy Institute (ESI);
and articles published in various private books and journals. We did not
verify the accuracy of the information provided in these reports and
studies.

To obtain additional information on the UR agreement’s potential impact,
we reviewed papers presented at various conferences on the results of the
UR. We also interviewed representatives at the U.S. Council on
Competitiveness, the U.S. Chamber of Commerce, the University of
Michigan’s Economics Department; at various associations such as the
National Association of Manufacturers, the Motion Picture Association of
America, the Pharmaceutical Manufacturers Association; and at various
U.S. trade law firms, think tanks, and consulting firms.

We conducted our work between August 1993 June 1994 in accordance
with generally accepted government auditing standards.
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On July 13, 1994, we met with the Counselor to USTR, the Assistant USTR for
Economic Affairs, and the Deputy Assistant UsTR for Multilateral Trade
Negotiations to obtain their comments on our report. The USTR officials
agreed with the report’s basic message that the agreement is in the overall
national economic interest and felt it was balanced in its presentation of
the issues. Specifically, they stated that our presentation of the issues
surrounding wTo, permissible subsidies, and GATT’s budget implications
was accurate and fair, as was our discussion of negotiating objectives
achieved and the economic benefits and costs of the Final Act.

Regarding clarifying comments, USTR officials suggested that additional
balance would be added to the issue of job losses in the U.S. textile and
apparel industry due to implementation of the Final Act by including job
loss figures on this issue from r1c’s November 1993 study, The Economic
Effects of Significant U.S. Imports Restraints. We made the appropriate
changes to the report based on our review of the ITC study.

In May 1994, we assured the technical accuracy of our report, through
discussions with

USTR officials responsible for negotiating each of the various components
of the UR agreement;

GATT Secretariat officials administering various components of the UR
negotiations, including agriculture, textiles, and intellectual property;
Several program officials from the U.S. Departments of Commerce,
Agriculture, and the Treasury, such as Commerce Department Patent and
Trademark officials, and Treasury Department International Investment
officials; and

Various private sector trade experts, including representatives of
industries affected by the URr agreement,such as the motion picture, steel,
textile, pharmaceutical, recording, banking, and telecommunications
industry; and trade lawyers expert in antidumping, countervailing duties,
and dispute settlement.

We included their technical and clarifying comments where appropriate in
volumes 1 and 2.

Page 13 GAO/GGD-94-83b Uruguay Round Final Act



Chapter 2

Market Access Achievements

Background

The market access for goods agreement is a key part of the Uruguay
Round’s overall goal of liberalizing international trade by further opening
markets among GATT countries. It is essentially a set of tariff schedules!
which reflect the concessions agreed upon by the GATT signatories. As
described in other chapters of this report, the Uruguay Round addressed
many issues and would reduce trade barriers in agricultural products as
well as services. The main contribution of the market access agreement,
however, would be to significantly lower, or eliminate, tariff and nontariff
barriers and to expand the extent of tariff bindings,? on industrial products
among GATT signatories. The global economic impact of the market access
agreement, according to USTR, the GATT Secretariat, and two expert studies,
is expected to be considerable by the end of the decade and into the next

century.

From its inception in 1947, GATT had as one of its primary goals the
promotion of free trade internationally by reducing worldwide tariffs.
From the beginning of the 19th century until the 1930s, worldwide tariffs
rose steadily, culminating with the U.S. Tariff Act of 1930 (as amended,
codified as amended at various sections of titles 6, 19, and 22, referred to
as the Smoot-Hawley Tariff Act), which raised U.S. tariffs to record high
levels. In response, a majority of U.S. trading partners pushed their tariffs
even higher, and international trade was severely constricted. In fact, the
severity of worldwide Depression of the 1930s was partly attributed to the
widespread imposition of very high tariffs.

Before the creation of GATT, countries negotiated tariff levels bilaterally.
For example, from 1934 to 1945, the United States entered into mutual
tariff reduction agreements with 29 countries. Despite such trade
agreements, many countries continued to levy significant tariffs on
imports. One reason was the lack of assurance that tariff concessions
granted would not be withdrawn or modified, since under the bilateral
approach two countries could modify their bilateral tariff concessions, or
one country could readily abrogate the agreement without significant

'The initial GATT consisted of both schedules of tatiff commitments, one for each of the contracting
parties, and a set of rules drafted primarily to protect the evasion of tariff commitments. Tariff
schedules are a long list of products containing various tariff rates. Each contracting party is
committed not to raise its tariffs above the duty level contained in the schedule.

£When a country agrees to “bind” a tariff on a product at a certain level, e.g., 15 percent, it commits
itself not to increase the tariff above that level (except by negotiation with compensation for affected
partners). If a GATT signatory raises a tariff to a higher level than its bound rate, the beneficiaries of
the binding have a right under GATT to retaliate against an equivalent value of the offending country’s
exports, or to receive compensation, usually in the form of reduced tariffs on other products they
export to the offending country.
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ramifications. The advantage of a multilateral approach like that of GATT
was that concessions could only be modified with the approval of all
contracting parties.

To ensure the predictability of tariff concessions, a long-standing goal of
GATT was to increase the number of tariff bindings of GATT contracting
parties. In the Uruguay Round, some GATT signatories, especially
developing countries, had a low level of tariff bindings. Tariff bindings are
significant for several reasons. If a tariff lowered during a GATT round
could be raised again unilaterally a few months later, that tariff concession
would have little or no value to foreign and domestic producers. An
exporting firm might hesitate to pursue new markets if the products it
intends to export face uncertain treatment. This is particularly true when
lower tariffs induce a firm to invest in a plant, equipment, and distribution
networks. Such investments would become unprofitable should tariffs
raised back to their original levels. Domestic producers counting on
imported inputs would also face damaging uncertainty should their
national government be able to, at any time, raise a previously lowered
tariff.

Tariff reduction has been the major focus of the seven GATT multilateral
negotiating rounds, and tariffs have gone down from an average level of
40 percent before GATT, to 3.9 percent after the Uruguay Round. However,
during the Uruguay Round, problems, such as tariff escalation® and tariff
bindings, remained important subjects of negotiation. In addition, although
developed countries' tariff rates averaged 5 percent, developing countries
had higher average tariff rates. According to a 1990 USTR report,* average
tariff rates of over 50 percent were not rare in developing countries. For
instance, India and Pakistan had average rates of over 100 percent. The
report pointed out that even some developed countries had relatively high
tariff rates. New Zealand and Australia, for example, imposed average
tariff rates of 20.8 percent and 15.3 percent, respectively. Finally, some
developed countries still maintained high tariffs on selected industrial or
agricultural products.

Tariff escalation occurs whenever a country imposes substantially higher duties on partially and fully
processed goods than on their underlying raw materials.

4U.S. Trade Representative, United States Proposal for Uruguay Round Market Access Negotiations 6
{Mar. 15, 1990).
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The 1986 ministerial declaration on the Uruguay Round clearly reflected a
consensus that tariffs should be reduced or eliminated:

Negotiations shall aim, by appropriate methods, to reduce or, as
appropriate, eliminate tariffs including the reduction or elimination of high
tariffs and tariff escalation. Emphasis shall be given to the expansion of
the scope of tariff concessions among all participants.

The Mid-Term Ministerial Meeting held in Montreal, Canada, in
December 1988, added to the 1986 Punta del Este Declaration a call for
tariff reductions of 33 percent on a trade-weighted basis,® and the
reduction or elimination of high tariffs, tariff peaks (defined as tariffs
above 15 percent), tariff escalation, and low tariffs. The ministers further
agreed that the scope of tariff bindings must increase. The Punta del Este
and Montreal meetings also specified that developing countries would not
be required to make concessions that were inconsistent with their
developmental, financial, and trade needs.

A subject of debate at the first meetings of the tariff negotiating group had
been the issue of what base rate should be used for the negotiations. The
dispute surrounding the base rates had dealt with whether substantive
tariff reduction negotiations should begin with the tariff rates actually
applied by member countries, or with the rates at which the countries’
rates were bound under prior GATT agreements. The developing countries,
supported by the United States, favored negotiating from bound rates,
since in many developing countries, bound rates were much higher than
applied rates.® On the other hand, several developed countries proposed
that negotiations start with rates actually applied.

Significantly, the ministers at Montreal agreed to use bound tariff rates
rather than applied rates as the baseline in the negotiations. Thus,
particularly in cases where the bound rate had been significantly higher
than the applied rate, the negotiation of a large tariff reduction might in
actuality be small, as the country continues to charge the applied rate. The
reduction is significant in that the new lower bound rate is guaranteed not
to increase.

The formal start of the Uruguay Round negotiations was delayed by a
debate over which method should be used to negotiate tariff levels.

®Under tariff reduction on a trade-weighted basis, the average tariff is computed by weighing each
tariff rate by the dollar value of imports at that rate relative to the total value of imports.

SApplied rates are the actual tariff rates member countries currently apply to imports.
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Countries realized that the outcome of the Uruguay Round, in particular
the extent of tariff reduction achieved, could be significantly affected by
the negotiating methodology. For example, the first five GATT rounds used
the product-by-product request-offer basis,’ the Kennedy Round used the
linear approach,? and the Tokyo Round applied the harmonizing formula
method.?

The United States believed that the request-offer approach worked best to
allocate tariff reductions uniformly among GATT signatories, while most
other developed countries favored the harmonizing formula method. The
United States claimed that under the harmonizing formula approach used
in the Tokyo Round, some countries chose not to apply the agreed-upon
formula to their own tariffs, yet still enjoyed the benefits of other GATT
members’ tariff reductions due to the Most-Favored-Nation (MFN)
principle.'® Furthermore, the United States contended that the
harmonizing formula method was less likely to result in total elimination
of tariffs for particular products. The majority of the developed countries,
on the other hand, claimed that a harmonizing formula approach would
attain a more balanced result by distributing tariff reductions across each
country’s set of tariff schedules.

The participants agreed in February 1390 that no single negotiation
method would meet all of their economic and political needs. Therefore,
they said that each delegation should be free to follow its own approach as
long as the 33-percent tariff reduction and other objectives agreed upon in
Montreal were achieved.

In an important step toward achieving the ministerial declaration to “as
appropriate, eliminate tariffs,” the United States tabled a proposal in
March 1990 which sought “zero-for-zero” tariff treatment. The United
States would permanently reduce tariffs to zero for a number of product

"Under the request-offer approach, a contracting party submits requests for concessions on tariff
reductions from its trading partner, which, in turn, submits its offer for concessions. The offers are
then negotiated by the parties’ representatives.

8Under the linear formula, all rates in the tariff schedules are reduced across the board by a specific
formula, such as a certain percentage.

*The harmonizing formula applies a formulz to cut high tariff rates, termed “peak” tariffs, by a greater
percentage than applied to low tariffs. Thus, the goal is to lower tariffs and to achieve more consistent
tariff levels among contracting parties.

YAn MFN provision is a promise in a treaty or agreement to extend to the contracting nation the best
trade privileges granted to any other nation. MFN is a commitment that a country will extend to
another country the lowest fariff rates it applies to any third country. All contracting parties undertake
to apply such treatment to one another under Article I of GATT. When a country agrees to cut tariffs
on a particular preduct irnported from one country, the tariff reduction automatically applies to
imports of this product from any other country eligible for MFN treatment.
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Results of the
Uruguay Round

sectors on a reciprocal basis, through a request-offer approach. Reactions
to the U.S. proposal varied among participants. In December 1990, the
developed countries agreed to accept the U.S. zero-for-zero tariff proposal
on pharmaceuticals and on some construction equipment. Further
progress on the tariff negotiations was delayed shortly thereafter due to a
breakdown in agricultural talks, which centered on the level of domestic
and export crop support provided by countries, (See ch.6 for a full
discussion of the agriculture section of the Uruguay Round agreement.)

At the July 1993 G-7 Summit in Tokyo, the United States, Canada, the EU,
and Japan achieved what the U.S. Trade Representative called “a major
breakthrough,” agreeing to numerous changes (see ch.1, p.7). This
informal agreement would eventually be the basis for the market access
agreement in the URr agreement.

According to USTR, the United States achieved substantially all of its major
objectives in the market access negotiations for industrial goods. The tariff
agreements reached during the negotiations are to be reflected in the tariff
schedules of the signatories. GATT members submitted final tariff
schedules to GATT on March 25, 1994. The Uruguay Round agreement
requires a country to annex its schedule to the Protocol!! in order to
become a member of the World Trade Organization, created to succeed
GATT (see ch. 3).

Generally, according to USTR, by reducing tariffs on specific items of key
interest to U.S. exporters, the agreement would provide its signatories
significantly increased access to markets that represent approximately

85 percent of world trade. U.S. tariffs would be reduced by slightly more
than one-third, with a matching reduction in U.S. trading partners’ tariffs, 2

The primary provisions of the market access for industrial goods
agreement consist of several components. Tariffs would be eliminated or
significantly reduced in certain sectors'? in developed industrial markets

"The Uruguay Round Protocol to the General Agreement on Tariffs and Trade 1994 contained in the
UR Agreement lays out how the GATT signatories will add their new tariff schedules reflecting all
negotiated tariff concessions to GATT and how they are to implement those schedules,

ZIn line with GATT procedures, tariff cuts were calculated on the basis of an agreed-upon base year.
For the United States, the base year was 1989; for most other countries, it was 1988,

Sectors in which tariffs would be eliminated or significantly reduced include construction equipment,

agricultural equipment, medical equipment, steel, beer, distilled spirits, pharmaceuticals, paper, toys,
and furniture.
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and significantly reduced or eliminated in many major developing markets.
For example, the U.S. cut in tariffs on electronic items would be

81 percent, while U.S. trading partners agreed to make cuts from 50 to

100 percent in electronics items (including semiconductors, computer
parts, and semiconductor manufacturing equipment). Developed and
major developing couniries!* agreed to harmonize tariff rates in the
chemicals sector at low rates (0, 5.5, and 6.5 percent). In addition,
agreement for a 65 percent cut in scientific equipment tariffs was reached
by major U.S. trading partners, including the EU, Japan, EFTA,*® South
Korea, and Malaysia.

According to the GATT Secretariat, tariff reductions will average 38 percent
for developed economies, which currently constitute about two-thirds of
world imports of industrial products other than petroleum products,
bringing average tariffs down from 6.3 percent before the UR to

3.9 percent. Figure 2.1 shows average tariff rates before and after the
Uruguay Round for 11 product categories.

“Countries which would harmonize their tariff rates in the chemical sector included the EU, Japan, the
European Free Trade Association (EFTA - see fn. 15), South Korea, Singapore, the Czech Republic, the
Slovak Republic, and Malaysia (partial participation).

EFTA is a regional trade group established in 1968 by the Treaty of Stockholm and originally
comprised of Denmark, Sweden, Norway, the United Kingdom, Austria, Portugal, Switzerland, Finland,
and Iceland. The United Kingdom, Portugal, and Denmark have since left EFTA to join the EU. Other
EFTA members are also negotiating to join the EU. EFTA has mainly been concerned with the
elimination of tariffs with respect to manufactured goods originating in the EFTA countries and traded
among them.
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Figure 2.1: Tariff Reductions of Developed Countries by Industrial Product Group (Excluding Petrcleum Products)
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Note: Developed economies include the OECD countries. Transition economies include the
central and eastern European countries, non-European successor states of the former Soviet
Union, and Mongolia. Developing economies include all of the remaining GATT member
countries.

Source: GATT Secretariat.

Generally, most tariff reductions would be implemented in equal annual
increments over b years. Some tariffs, particularly in sectors where duties
would fall to zero, would be eliminated when the agreement enters into
force (expected to be January 1995). Other tariffs, such as in sensitive
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sectors for the United States, would be phased in over a period of up to 10
years.

Another important aspect of the agreement would be the substantial
increase in tariff bindings. USTR maintains that the vastly increased scope
of bindings at reasonable levels from developing countries would ensure
predictability and certainty for traders in determining the amount of duty
that would be assessed. The GATT Secretariat concludes that a major result
of the Uruguay Round would be an improvement in the security of market
access in industrial products through tariff bindings.

Figure 2.2 shows the percentage of imports under bound tariff rates before
the Uruguay Round and the percentage that would be bound after the
Uruguay Round for three country groups. The percentage of imports under
bound rates has risen pre-Uruguay Round to post-Uruguay Round from

94 percent to 99 percent for developed economies, from 14 percent to

59 percent for developing economies, and from 74 percent to 96 percent
for transition economies. Although the level of tariff bindings is lower for
developing and transition economies, the increase in coverage would be
most substantial for this group, where the initial level of bindings was low.
It should be noted, however, that reductions in bound tariff rates for
developing economies or regions would refer in many instances to
reductions in “ceiling” rates, which often exceed actual rates currently
applied to imports.
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Figure 2.2: Pre- and Post-Uruguay
Round Scope of Bindings for Industrial
Products (Excluding Petroleum)
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According to USTR, by reducing barriers to global trade, the Uruguay
Round would enhance U.S. economic efficiency. Job creation and capital
investment would be further encouraged in the export-producing sectors
of the U.S. economy. USTR also maintains that import growth from the Ur
would benefit the U.S. economy by keeping prices low and broadening
consumer choice. Expanded U.S. trade would boost average real wages,
spending power, living standards, and economic competitiveness. Finally,
according to USTR, reduced barriers to trade and other provisions in the
Uruguay Round would expand investment opportunities in the United
States. In the following section, we describe the results of two studies that
estimate the projected economic gains of increased market access under
the Uruguay Round agreement, and we provide some examples of the
market access agreement’s impact on U.S. industry as projected by the
Department of Commerce.
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Two Studies’ Conclusions

USTR, working with the Council of Economic Advisers (CEA) and using the
results from an Australian study,'® concluded that total economic gains for
the United States due to a one-third cut in tariff and nontariff world trade
barriers would be about $219 billion (in 1989 dollars) in the year 2000.'7
The $219 billion is equivalent to a gain of 3 percent in the U.S. gross
national product (GNP) for that year. The one-third cut is assumed to be
phased in over the 10-year period from 1991 to the year 2000. The gains to
U.S. GNP in the USTR/CEA study take into account both static'® and dynamic
gains.!® Of the 3 percent gain in U.S. GNP in the year 2000, approximately

2 percent would be dynamic gain, while 1 percent would be static gain.
The USTR/CEA’s estimate is the only one in our review attempting to
estimate dynamic economic gains for the Uruguay Round. These dynamic
gains are still not well understood and cannot be easily estimated. This
study did not take into account trade liberalization in services and general
rules changes from the UR.

In a separate 1994 study by the GATT Secretariat,” estimates prepared on
the basis of partial data suggested that the overall trade impact of the
Uruguay Round could mean that the world’s merchandise trade would
reach a level roughly $755 billion higher by the year 2005 (at 1992 prices)
than would otherwise have occurred without the market openings agreed
to in the Uruguay Round. The GATT Secretariat study projected the largest
increases in trade would come in the areas of textiles and clothing,
agriculture, forestry and fishery products, and processed food and
beverages. This study may have underestimated the potential gains of the
market access agreement. Although the analysis took into account

18Andrew Stoeckel et al., Western Trade Blocs: Game Set or Match for Asia-pacific and the World
Economy? (Canberra, Australia: Centre for International Economics, 1990).

1"The February 1994 Economic Report of the President provided a more conservative estimate, stating
that the total gain 10 years after implementation of the agreement begins will likely be within a range
of more than $100 billion but less than $200 billion.

18Static gains from trade stem from the increased efficiency of resource allocation and improved
consumption possibilities. Additional gains from trade may result from increasing returns to scale, and
from increased product and input variety for consumers and producers respectively. Static gains imply
a change in the amount of aggregate output but not in its growth rate. Therefore, static gains from
trade are relatively small as a percent of gross domestic product (GDP) in empirical studies of trade
liberalization.

¥Dynamic gains from trade increase the rate of economic growth. Even a small change in the growth
rate can have a substantial cumulative effect on GDP. Thus, empirical assessment of the dynamic
effects of trade policy changes can yield substantially larger estimates than those based on static
models. The growth effects of trade liberalization can flow through a variety of channels, such as
improved access to specialized capital goods, enhanced human-apital accumulation, increased
learning by doing, better transfer of skills, and new product introduction.

2GATT Secretariat, An Analysis of the Proposed Uruguay Round Agreement, with Particular Emphasis
on Aspects of Interest to Developing Economies (Geneva: Nov. 29, 1993).
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important repercussions of the tariff reductions across the sectors and
through world trade and income, it did not capture the dynamic gains. Like
the USTR/CEA study, it did not reflect the expansion in trade in services or
the effect of changing rules and procedures.

The Department of
Commerce Predictions

Issues to Watch

In addition to the two studies’ estimates, the Department of Commerce?!
projects that the market access agreement would create potential
opportunities for U.S. industry. According to the department, some
examples include the following:

With the EU’s nearly 80 percent reduction in tariffs, the opportunies for
U.S. computer exports to the EU, already the largest market for these U.S.
exports, should increase. In 1993, exports of computer equipment to the EU
exceeded $10 billion and accounted for 38 percent of U.S. exports of
computer equipment worldwide.

The virtual elimination of developed country tariffs on medical equipment,
including those in the largest U.S. export markets, should raise these U.S.
exports by $200 million-$300 million annually over the next several years,
according to industry experts.

The tariff elimination for paper and allied products over a 10-year period
would lead to a $2 billion increase per year in exports of U.S. paper and
allied products, according to U.S. industry estimates.

Japan’s 24.5 percent cut in fish duties would include all major fishery
items of U.S. interest and would cover over $2 billion of U.S. exports.

According to USTR, the GATT market access negotiations concluded with the
signing of the final act embodying the results of the Uruguay Round. Any
future tariff reduction negotiations would be done on a bilateral basis or if
countries declare another round of multilateral negotiations. Any
monitoring would involve ensuring that tariff concessions made under the
market access agreement are honored and that further tariff reductions,
where needed, are facilitated through bilateral means. According to USTR,
possible areas of future U.S. negotiations might include, but are not
limited to, achieving zero-for-zero tariff levels with Japan for white spirits
and wood products and negotiating with more countries to reduce tariffs
in the chemical sector.

#Uruguay Round, Opportunities for U.S. Industries, Uruguay Round Industry Sector Hightlights, U.S.
Department of Commerce, International Trade Administration (Washington, D.C.).
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With the creation of wro, member countries would, for the first time, have
a formal organization through which they could administer the multilateral
trading system. The creation of wTo would likely strengthen the currently
fragmented GATT organizational structure. However, there is disagreement
over the new WTo decision-making procedures, which some experts
believe may be used in ways detrimental to U.S. interests. There is also
disagreement over the strengthened procedures for settling disputes,
which some experts say may restrict U.S. ability to conduct international
trade policy and implement domestic policies that affect trade.

. Since January 1948, when GATT came into force, the signatories have, by
COIICE‘I'HS With GATT necessity, developed a provisional institutional structure for administering

Orgaruzatlonal the agreements. This structure has several units that, working together,
Structure and exhibit many of the attributes and functions of an international
Functi . organization. Yet, several members believed that, as multilateral trade
Ct‘lonmg negotiations addressed increasingly complex and sensitive areas {e.g.,
agriculture, textiles, trade-related intellectual property rights, and
services), GATT would need a stronger organizational structure and
improved decision-making and dispute settlement procedures.

GATT Organizational Strengthening GATT’s organizational structure required addressing two

Structure problems resulting from the Tokyo Round negotiations, which concluded
in 1979. While all GATT members belong to the general agreement, they are
not required to adhere to all the codes resulting from the Tokyo Round
negotiations. Instead, they could select only those codes to which they
wished to adhere. Since each code is viewed as being separate and distinct
from the others, this process resulted in organizational fragmentation
which, in turn, caused two major problems.

1. The “free rider” problem. Due to the GATT's MFN requirements, member
countries that adhere to a given code and provide concessions in
accordance with its obligations are required to accord the same benefits to
all GATT members,! including those countries that did not adhere to the
code and, thus, do not reciprocate.

With the exception of the four “plurilateral” agreements, which include the Agreement on Trade in
Civil Aircraft, the Agreement on Government Procurement, the International Dairy Arrangement, and
the Arrangement Regarding Bovine Meat.
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2. The inability to “cross-retaliate.”> When a GATT member country is
authorized to impose sanctions against another member for violating its
obligations under a given code, it may only suspend concessions provided
under that code. This restriction limits the plaintiff country’s options and
may make it difficult for that country to devise a sanction that is effective.

Members also believed that the GATT organizational structure needed to
(1) improve coordination with other multilateral organizations that
influence the world economy, such as the World Bank and IMF; and

(2) develop a capacity to survey signatory countries’ international trade
policies and practices and report on areas where improvements might be
needed.

GATT Decision-Making
Mechanisms

The GATT contracting parties—the only institution provided for in the
agreement—has sole decision-making authority. This unit is made up of
representatives from GATT signatory countries, assembled either at the
ministerial level or, with lower-level officials, in the GATT council. It has
exclusive authority to legislate, render judgments on the conformity of
trade policies with GATT obligations, and waive members’ rights and
obligations. Contracting parties’ decisions are made by consensus or,
unless specifically provided otherwise, by a better than 50 percent
majority of the votes cast, with each member country having one vote.

All other GATT organizations exist and are empowered solely by
delegations of authority from the contracting parties. These include the
GATT Secretariat, which provides technical support to other GATT units; the
Council of Representatives, which performs several functions delegated by
the contracting parties; working parties, groups of GATT member countries
that study important issues as they arise; and various committees arranged
along functional lines. Among the latter are the multilateral trade
negotiations “code” committees that administer the various agreements
(or codes) resulting from the Tokyo Round negotiations. According to
Terence Stewart, a trade attorney, the committees and working parties
play a very important role in administering the GATT agreements. He adds

“The Agreement on Interpretation and Application of articles 6, 16, and 23 of the General Agreement
on Tariffs and Trade (the subsidies and countervailing duties code) is an exception. Throughout this
volume, articles of the original 1947 GATT agreement and subsequent rounds through the Kennedy
Round are identified by Roman numerals, and the articles of the Tokyo and UR agreements are
identified by Arabic numerals.
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that “a large part of the negotiations and conciliations of national interests
occurs at the level of the committees and working parties.™

According to USTR officials, the United States supports the GATT practice of
making major decisions affecting all members by consensus. Consensus is
reached through a process of negotiation and compromise, with the tacit
understanding that agreement from countries with economic influence
(e.g., the United States, the EU, and Japan) is important and often
necessary. If a compromise cannot be reached, the contracting parties
simply continue discussions until the positions of the members begin to
coalesce, making agreement possible. Although voting procedures are not
used, a USTR official said that the possibility of a vote underlying all
deliberations persuades members, who are reluctant to risk losing a vote,
to seek compromise.

Some trade experts had raised concerns that, because of the need for
consensus, GATT member countries depend heavily on extended
multilateral negotiating “rounds” to address problems in the world’s
trading system. In these rounds, GATT members seek to settle differences
regarding the interpretation of agreements, amend and expand
agreements, and extend coverage of GATT to new areas in international
trade. These rounds permit decision-making by consensus because
participant countries can “trade off” their positions on various issues. That
is, a country would seek to obtain acceptance for its primary negotiating
objectives in exchange for agreeing to accept another country’s priority
negotiating objectives in an area of less importance to the first country.
These negotiations, involving scores of countries and varied negotiating
topics, became lengthy and expensive. For example, the Uruguay Round
negotiations took 7-1/2 years to complete and involved 125 countries
negotiating 21 agreements, a protocol, and numerous ministerial decisions
and declarations.

GATT Dispute Settlement
Procedures

The GATT dispute settlement mechanism aims to preserve the rights and
obligations of the GATT member countries and to clarify the existing
provisions of the agreements. Requirements in effect at the beginning of
the UR negotiations stated that signatory countries first seek to resolve
differences through consultation and, only after consultation has failed,
initiate dispute settlement procedures.

*The GATT Uruguay Round: A Negotiating History (1986-1992) Volume II: Commentary, ed. Terence P.
Stewart (Cambridge, MA: Kluwer Law and Taxation Publishers, 1993), p. 190.
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As we previously reported, these procedures were seen as being
cumbersome and time-consuming,* and they gave participants numerous
opportunities for delay. To initiate these procedures, the GATT council
needed to make a consensus decision to create a panel of experts from
signatory countries.® The panel was authorized to conduct an investigation
and make a “ruling,” which outlined the facts of the case and presented the
panel’s conclusions and, where appropriate, recommendations for
bringing a member’s policies into conformity with its GATT obligations. For
the ruling to have force and effect, the GATT council (or relevant “code”
committee in the case of disputes involving the Tokyo Round agreements),
has to make a consensus decision to accept it. A consensus decision by the
GATT council (or “code” committee) was also required to authorize a
member country to impose sanctions against another country unwilling to
implement a panel decision.

While a complex pattern of GATT traditions and understandings seeks to
discourage members from obstructing dispute settlement procedures for
long periods, member countries have nonetheless done so for months and,
in some instances, years. For instance, a country could refuse to permit
formation of a panel, continually reject panelists, or delay the collection of
information requested by the panel. At each step in the process,
defendants could obstruct simply to buy time or to exact some legal or
procedural concession in advance. Even after panel decisions have been
adopted, member countries have delayed full implementation of panel
recommendations.

A country truly intent on avoiding a panel decision that, for domestic
reasons, would be difficult to implement could effectively “block”
adoption of the panel report by voting against it each time it came before
the GATT council. According to Professor Robert Hudec,® of the 57 legal
rulings issued by GATT panels between 1975 and 1989, one can identify at
least 17 cases in which the power to block adoption of a panel ruling was
used in a significant way. In three cases, the blockage was ultimately
supported by the rest of the GATT membership, and the ruling was set
aside. In six cases, adoption of the ruling was blocked for several months

4See International Trade: Combating Unfair Foreign Trade Practices (GAQ/NSIAD-87-100,
Mar. 17, 1987), and The International Agreement on Government Procurement: An Assessment of Its
Commercial Value and U.S. Govermnment Implementation (GAO/NSIAD-84-117, July 16, 1984).

®According to a USTR official, since the Montreal midterm ministerial meeting in December 1988, the
decision to establish a dispute settlement panel is automatic and no longer requires consensus.

*Robert E. Hudec, “Dispute Settlement,” in Completing the Uruguay Round: A Results-Oriented
Approach to the GATT Trade Negotiations, ed. Jeffrey J. Schott (Washington, D.C.: Institute for
International Economics, 1988), pp. 1834,
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U.S. Negotiating
Objectives

or more before it ultimately was accepted. In eight cases, adoption of the
ruling was continually blocked, usually with some support from other
countries; in most of these cases, the dispute was eventually settled, even
though the ruling itself was not accepted.

These problems have placed strains on the functioning of GATT. On
September 26, 1985,” we testified that “[t]he continued existence of
unresolved disputes challenges not only the principles of the GATT but also
the value of the system itself.” We further stated that member countries
lacked faith in their ability to resolve disputes using GATT mechanisms and,
as a result, “[took] unilateral actions that violated the central
non-discrimination principle of the GATT” and “participat[ed] in bilateral
understandings” that weakened the multilateral trading system.

The United States established its objectives for the UR negotiations on
institutional issues in three stages: initially, with other GATT members,
through the 1986 Punta del Este ministerial declaration and, subsequently,
through the Omnibus Trade and Competitiveness Act of 1988 and the U.S.
response to the Dunkel text.

1986 Ministerial
Declaration

The United States joined with the other GATT member countries at the GATT
ministerial conference in Punta del Este, Uruguay, to establish the
negotiating framework for the upcoming round of negotiations. They
jointly set broad objectives for each area of negotiation and delegated
responsibility for meeting these objectives to various negotiating groups.
The ministerial declaration, containing the results of these deliberations,
identified two sets of negotiating objectives with regard to the functioning
of the GATT organizational structure.

1. The declaration directed the Functioning of the GATT System {FOGS)
negotiating group to develop agreements that would

increase the contribution of GATT to achieving greater coherence in global
economic policy-making through strengthening its relationship with other
international organizations responsible for monetary and financial
matters;

"See United States Participation in the Multilateral Trading System, statement of Allan [. Mendelowitz,
Associate Director, National Security and International Affairs Division, befote the Subcommittee on
International Economic Policy, Oceans and Environment, Senate Committee on Foreign Relations.
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enhance the surveillance under GATT to enable regular monitoring of trade
policies and practices of contracting parties and their effect on the
functioning of the multilateral trading system; and

improve the overall effectiveness and decision-making of GATT as an
institution through, among other things, enhancing involvement of
ministers.

2. The declaration also directed that the dispute settlement negotiating
group, in order to ensure prompt and effective resolution of disputes to
the benefit of all contracting parties, should

aim to improve and strengthen the rules and the procedures of the dispute
settlement process and

include adequate arrangements for overseeing and monitoring the
procedures that would facilitate compliance with adopted
recommendations.

1988 Omnibus Trade Act

During the early stages of the negotiations, Congress passed the Omnibus
Trade and Competitiveness Act of 1988 which, among other things,
formally established broad U.S. negotiating objectives for the Uruguay
Round. This legislation identified U.S. objectives for improving GATT
structure and mechanisms as (1) enhancing coordination between GATT
and multilateral monetary institutions and (2) increasing the transparency
(openness) of decision-making. It also identified U.S. negotiating
objectives with respect to dispute settlement as developing more effective
and expeditious dispute settlement mechanisms and procedures that
permit better resolution of disputes and enable better enforcement of U.S.
rights.

With the 1988 trade act, Congress also strengthened Section 301 of the
Trade Act of 1974, as amended (19 U.S.C. 2411} and enacted additional
authorities for addressing unfair foreign trade practices. Section 301
serves as the U.S. government’s principal mechanism for addressing unfair
foreign trade practices. It gives USTR broad authority to enforce U.S. rights
under bilateral and multilateral trade agreements and to seek to eliminate
certain acts, policies, or practices of foreign governments that burden or
restrict U.S. commerce.

The United States had experienced frustration using Section 301 to

address GATT-related trade issues. Using this trade remedy, the United
States employs GATT dispute settlement procedures to address trade issues
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related to GATT obligations. In a March 1987 report,® we found that “use of
section 301 had limited success in achieving the removal of unfair foreign
trade practices,” largely because the process had been very lengthy,
“particularly where complaints must also go through the GATT dispute
settlement process . . . .” Reflecting this frustration, Congress amended
Section 301 and enacted additional legislation that made it politically more
difficult for the administration not to act forcefully to address
objectionable foreign trade practices that injure U.S. interests. According
to Hudec, the new law’s message was:

Congress had lost patience with the inefficacy of GATT rules and legal remedies, and had
turned to threats of trade retaliation to protect what is regarded as legitimate U.S.
economic interests.”

Response to the Dunkel
Text

Toward the latter stages of the UR negotiations, the United States also
formulated a response to the 1991 Dunkel text—a draft UR agreement that
represented an effort by then GATT Director General Dunkel to maintain
momentum in the negotiations that had been ongoing for 5 years. The draft
agreement contained provisions for creation of a new international trade
organization. It also sought to substantially change GATT dispute settlement
procedures.

The United States was at first ambivalent toward the Dunkel text's
proposal for a new international trade organization. In response, U.S.
negotiators submitted for consideration a UR protocol to GATT that would
have established a multilateral organizational structure, but would not
have endowed it with an independent legal standing. The United States
continued work on this document until the end of the negotiations. It
ultimately agreed to support a new organization after having worked to
include in its charter improved decision-making procedures, such as
several procedural safeguards, a trade policy review mechanism, and
improved coordination with other multilateral institutions.

The U.S. reaction to the Dunkel text’s proposed dispute settlement
procedures was largely positive. The draft agreement contained provisions
reflecting major U.S. negotiating objectives. Notably, the draft agreement
sought to establish time limits for each step in the dispute settlement
process and effectively eliminate the ability to block adoption of panel
reports. U.S. negotiators continued to work, however, to improve

See GAO/NSIAD-87-100.

*Hudec, “Dispute Settlement,” p. 186.
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Results of the
Uruguay Round

provisions affecting the transparency of the dispute settlement process
and the “standard of review”; that is, the scope of dispute settlement panel
reviews of member practices.

The April 1994 Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations contained a charter for the creation of w0
to replace the provisional GATT organizational structure. wro would largely
adopt GATT decision-making procedures. However, it would create within
wTO a new Dispute Settlement Body, which would be comprised of
representatives of the members, with substantially revised rules for
administering the settlement of disputes.
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Figure 3.1: WTO Organization Chart
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----- The four committees provided for in the plurilateral trade agreements do not report to the
General Coucil, but are required to keep the General Council informed of their activities.

However, their members use the WTQ dispute settlement mechanism and are subject to the

decisions of the Dispute Settlement Body.

Note: Compiled largely from articles 4 and 6 of the Agreement Establishing the World Trade

Organization.
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aThe Ministeriai Conference would meet at least once every 2 years, and the General Council
would convene as appropriate during the intervals between Ministerial Conference meetings.

bThe General Council would convene as the Dispute Settiement Body and Trade Policy Review
Body. Each organization, however, would select its own chairperson and establish rules of
procedure.

<The Trade Policy Review Body would not have authority to make substantive decisions that apply
to the WTO members.

WTO Structure

The Agreement Establishing the World Trade Organization would, for the
first time, create a formal organization encompassing all GATT disciplines.
wT0 membership would be open only to countries that agree to adhere to
all of the UR agreements'? (adherence to the four “plurilateral” agreements
would not be mandatory), and submit schedules of market access
commitments for industrial goods, agricultural goods, and services. As
such, this agreement would resolve the “free rider” problem and permit
members to “cross-retaliate” by suspending concessions under any of
these agreements when authorized to impose sanctions.

The agreement also makes provision for improved cooperation with other
multilateral organizations with responsibilities and concerns similar to
wT0, such as the World Bank and 1vF, as well as the Organization for
Economic Cooperation and Development. It also would establish within
wT0 a Trade Policy Review Body comprised of the members. This review
body would examine, on a regular basis, national trade policies and other
economic policies affecting the international trading environment.

WTO Decision-Making
Mechanisms

The wTO agreement also would establish a Ministerial Conference,
composed of representatives of all the members, that would govern the
organization. The conference would be required to meet at least once
every 2 years. In the interim, a General Council, also composed of
representatives of all the members, would govern by its own actions and
through a web of bodies, councils, and committees. The wTo agreement
also provides for creation of a Secretariat with functions and
responsibilities to be approved by the General Council,

I the United States, these agreements are not “self-executing.” They do not become part of U.8. law
when the United States formally adheres to the agreements. Instead, the Omnibus Trade and
Competitiveness Act of 1988 requires that agreements enter into force with respect to the United
States “if (and only if)” the appropriate implementing legislation is approved by both Houses of
Congress. Even after approval by Congress, U.S. law (19 U.8.C. 2504 (2) and (d)) provides that such
agreements do not override domestic law in the event of a conflict, or create any “private right of
action or remedy” unless specifically provided for in legislation. In contrast, in the EU, the UR
agreements are “self-executing” and take precedence over national laws.
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Under the wro agreement, the Ministerial Conference and General Council
would have exclusive authority to make decisions affecting the rights and
obligations of members. They would use decision-making procedures that
are generally similar to those in the original 1947 GaTT agreement but, in
some ways, more exacting. For example, the wTo agreement, for the first
time, would expressly require members to attempt to reach decisions by
consensus before invoking voting procedures. Further, when voting
procedures are used, the wTo agreement would require majorities that are
sometimes larger than those required under the 1947 GATT agreement. With
each member country having one vote, the following is specified:

1. The Ministerial Conference and General Council would have exclusive
authority to adopt authoritative interpretations of the UR agreements
(provided that members cannot invoke these provisions to amend the
agreements).!! If consensus cannot be reached, these bodies may adopt an
authoritative interpretation that would apply to all members by a
three-fourths majority vote of all the members.

2. Only the Ministerial Conference or General Council would have
authority to amend provisions of the UR agreements. According to USTR,
amendment procedures are detailed and consist of at least two stages in
each case. In the first stage, members decide whether to transmit a
proposed amendment to their governments for ratification; such action
would require a two-thirds majority vote of all the members. Unless the
amendment affects a “core” provision of the UR agreements (i.e., the
most-favored-nation, decision-making, and amendment provisions, and the
dispute settlement understanding), the members must also decide whether
it is procedural or substantive. An amendment is considered to be
substantive unless it is designated to be procedural by a three-fourths
majority vote of all the members.

In the second stage, the member countries decide whether to ratify the
amendment. Amendments to core provisions of the Uruguay Round
agreements would enter into force only if accepted by all members. A
procedural amendment would enter into force for all members!? if
two-thirds of the members ratify it. An amendment affecting the
substantive rights and obligations of members would also enter into force

"The WTO agreement clarifies that the reports of dispute settlement panels, while applicable to the
disputants (subject tc appeal), do not serve as authoritative interpretations of the relevant agreements.

ZAccording to USTR, amendments to procedural provisions of the Uruguay Round would be binding
on all WTO members in order to avoid the destabilizing effect that would result if different members
were subject to different procedural rules.
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after two-thirds of the members ratify it, but would apply only to those
countries that had accepted it. The Ministerial Conference, by a
three-fourths majority vote of all the members, may require members to
accept amendments they did not support, withdraw from wto or, with the
consent of the Ministerial Conference, remain a member without accepting
the amendment.

3. Only the Ministerial Conference or General Council would have
authority to waive an obligation imposed on a member by a URr agreement.
If a country has not implemented an obligation subject to a transition
period (such as the provision of patent protection under the Trade-Related
Intellectual Property Rights (TRiPs) agreement—see ch. 5) a waiver can be
granted only by consensus. In other cases, where consensus cannot be
reached, a waiver can be granted by a three-fourths majority vote of all the
members.

WTO Dispute Settlement
Procedures

The Uruguay Round Understanding on Rules and Procedures Governing
the Settlement of Disputes would create a new dispute settlement
mechanism that would add maximum time limits and “automaticity” (i.e.,
procedures that automatically progress to the next stage) to GATT dispute
settlement procedures.

1. The new procedures for the initial portion of the dispute settlement
process would include (1) the right to prompt creation of a panel; {(2) the
rejection of panel members only for “compelling reasons”; (3) the
automatic adoption of panel reports, unless there is consensus against
adoption (i.e., decision by “negative consensus” rules); (4) a new appeals
process through which a wro appellate body would have authority to
review and revise panel decisions; and (5) the automatic adoption of
appellate reports under negative consensus rules if there is an appeal.

2. Once the report has been adopted, the new procedures provide for
(1) time limits for when a member should bring its laws and practices into
conformity with panel rulings and recommendations; (2) surveillance of
the implementation of panel report recommendations; (3) automatic
approval, using negative consensus rules, for imposition of sanctions
(including cross-retaliation) if the member does not conform to the panel
recommendations or provide compensatory trade benefits within an
appropriate period of time; and (4) expeditious arbitration of any
disagreement about the amount or duration of sanctions or the reasonable
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Potential Impact of
the Agreements

period of time given the defendant to conform to the panel report
recommendations.

The understanding also addresses the transparency of the dispute
settlement process and the standard of review used by panels. To improve
transparency, parties to a dispute would be required upon request by a
member to provide nonconfidential summaries of their panel submissions
that could be given to the public. Parties also would have authority to
disclose to the public their submissions and positions in their entirety at
any time. Under the standard of review provisions, wro panels would
generally maintain authority to conduct broad investigations of members’
practices and procedures, including both specific uses or applications of
domestic laws and the conformity of laws themselves with wto
obligations. An exception involves reviews of members’ antidumping
procedures;* in such cases, panels would use a standard of review that
acknowledges that there may be more than one permissible interpretation
of the agreement or the facts, and requires panels to defer to permissible
interpretations by wTO members.

Trade experts expect the UR agreements to create a stronger institutional
structure for administering multilateral trading relations. Supporters of the
UR agreements also believe that they will strengthen the GATT's
decision-making mechanisms and dispute settlement procedures. Still,
certain international trade attorneys and other trade experts we consulted
raised concerns that other countries may be able to use the new wto

(1) decision-making procedures in a manner detrimental to U.S. interests
and (2) dispute settlement procedures to reduce the effectiveness of U.S.
unilateral trade efforts and subject U.S. laws to unwanted foreign
interference.

WTO Structure

The United States would likely benefit from the replacement of the
provisional GATT institutional structure with the new wro. The United
States, which adhered to all but one of the Tokyo Round codes,'* would
benefit from the elimination of the free rider problem. Under the UR
agreements, it would no longer have to provide trade concessions to other
countries that do not reciprocate. The United States, as a user of dispute

“Department of Commerce officials interpret a UR ministerial declaration as supporting the idea that
dispute settlement panels would use the same standard of review for cases involving both
countervailing duty procedures and antiduraping procedures.

¥The United States is not a signatory to the Tokyo Round Agreement on Dairy Products.
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settlement procedures, would also benefit from the potential for
cross-retaliation. Where sanctions are authorized, the United States would
no longer be limited to suspending concessions within the GATT agreement
that was violated, but would have the authority to fashion a sanction from
other UR agreements.

While USTR advisory groups expressed overall support for creation of wro,
certain groups raised concerns about its potential operation. These groups
said they are concerned that the wro bureaucracy may grow to become a
factor in international trade relations separate and distinct from the wro
members. They urged the administration to guard against such a
development. Administration officials said that the United States sees this
occurrence as highly unlikely but, nevertheless, will act on this advice as
appropriate.

WTO Decision-Making
Mechanisms

There was disagreement among the trade experts we consulted regarding
whether U.S. ability to pursue its interests within the multilateral trading
system would remain unabated under the new w10 decision-making
procedures. Despite the detailed voting procedures, USTR officials believe
that the United States would be able, as in the past, to pursue its interests
within the multilateral trading system by building consensus in support of
U.S. positions. The National Association of Manufacturers believes that the
WTO agreement may even enhance U.S. efforts by “. . . provid[ing] a process
of amending GATT that may be less cumbersome than the current system of
negotiating rounds.”®

Certain international trade attorneys and other trade experts have
nonetheless expressed concern that blocs of WTo members—particularly
developing countries—may employ the new voting procedures in a
manner contrary to U.S. interests. They point out that developing
countries may represent as much as 80 percent of the wTo membership.
While they are signatory to the 1947 GATT agreement, these countries
generally adhere to few of the GATT Tokyo Round agreements and, as a
result, are not members of the code committees that administer those
agreements. As such, the requirement that all wro members adhere to all
nonplurilateral UR agreements could substantially expand the influence, as
well as obligations, of developing countries in wro. Certain commentators
believe that, by virtue of their numbers, these countries could use the

"“Statement of the National Association of Manufacturers on the Uruguay Round of Multilateral Trade
Negotiations (Washington, D.C.: Feb. 5, 1594}, p. 1.
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voting procedures to change the decision-making dynamic within the
organization.

For example, in one scenario, a WT0 member may propose that, under the
UR agreements, member countries taking unilateral action on trade issues,
whether or not specifically covered by the UR agreements, would be
violating their obligations under the agreements. The United States would
likely object. Unable to reach consensus on the issue, the other member
may request a vote to establish an authoritative interpretation of the ur
agreements on this matter. Given their shared interest in limiting U.S. use
of Section 301, the developing countries, possibly with support of other
countries, may be able to attain a three-fourths majority vote in support of
the original proposition.

According to USTR officials, there is little likelihood of such an occurrence,
Adequate safeguards have been built into the system to ensure against use
of the voting procedures in this manner. In addition, other wTo members
would be very reluctant to alienate the United States from the
organization. USTR officials specifically point to the following:

1. The wTo agreement contains provisions to ensure that member
countries cannot use the interpretation process to amend an agreement or
expand or diminish the rights and obligations of members. If an
interpretation should come to a vote, USTR officials said they are confident
that, given the anticipated fluid nature of wTo deliberations, the United
States could generate enough support to block adoption of any proposed
interpretation that it opposed.

2. I an amendment lacking U.S. support is accepted by two-thirds of all
the members, the United States would not be bound by the change. Under
the WTo agreement, a second vote, resulting in a three-fourths majority,
would be required to compel members to accept amendments they did not
support. USTR believes it is highly unlikely that wro would vote to compel
the United States to adopt an amendment it did not support. Unable to
reach an accommodation with the United States, wTo would risk losing it
as a member. According to USTR officials, wTo members would be very
reluctant to risk losing the country with the world’s strongest economy
and largest market, thus creating uncertainty and instability in the world
trading system. They add that a similar 1947 GATT agreement provision,
requiring only a greater than 50-percent majority vote, has never been
invoked,
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Having reviewed the available information, we believe that it would be
difficult to predict the decision-making dynamic that would govern WTo
deliberations. The wTo agreement seeks to ensure that the new
organization continues the GATT practice of decision-making by consensus.
In addition, U.S. negotiators endeavored to include in the wro agreement
safeguards against any misuse of voting procedures. Yet, several
commentators have expressed concern that, despite these safeguards,
blocs of countries with newfound authority may be able to use the voting
procedures to affect the multilateral trading system in a manner
detrimental to U.S. interests. Should Congress ratify the UR agreements, we
believe wTO decision-making would warrant close oversight to ensure that
U.S. interests are being served.

WTO Dispute Settlement
Procedures

U.S. Use of WTO Dispute
Settlement to Address
Violations

There was disagreement among the USTR advisory groups, international
trade attorneys, and other experts we consulted regarding the Uruguay
Round’s dispute settlement procedures. Administration officials, along
with several nongovernment experts, emphasized that these new
procedures would strengthen the U.S. government’s ability to remedy
violations of UR obligations, which would be substantially expanded
compared to present requirements under GATT. Others, while agreeing with
this statement, expressed concerns that these procedures might also

reduce the effectiveness of the U.S.’ ability to unilaterally address
nonviolation trade issues (i.e., trade practices that the United States
considers to be unfair and harmful to U.S. interests but would not violate
UR obligations) and

permit wro members to intrude upon U.S. government policy-making in
areas considered outside international trade policy.

USTR advisory groups, international trade attorneys, and other experts we
consulted agreed that, under the new procedures, the United States would
be in a stronger position to use wto dispute settlement to address unfair
foreign trade practices that violate Ur agreements obligations. They
pointed out that, under the UR agreements, these obligations would be
substantially expanded, thus extending the reach of dispute settlement.
The new time limits and automaticity procedures would appear to
strengthen a plaintiff’s ability to maintain the momentum of the dispute
settlement process because of the following:

1. Where before defendants delayed procedures for months, the new
understanding contains strict time constraints that limit the duration of
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U.S. Unilateral Action Outside
WTO Dispute Settlement

procedures to 18 months from the date the panel was established, even if
there is an appeal.

2.  Where before countries blocked adoption of panel reports for months,
or even years, the new procedures call for acceptance of such reports
unless there is consensus to reject.

The procedures also would require the Dispute Settlement Body to
establish a reasonable period of time during which a member must pay
compensation or bring its laws, regulations, or practices into conformity
with panel rulings and recommendations. In the event of noncompliance
with the panel’s decision and a failure to provide compensation, the
plaintiff would have an automatic right to retaliate, including the potential
for cross-retaliation.

Certain USTR advisory groups, international trade attorneys, and other
trade experts we consulted expressed concerns regarding the extent to
which the United States, under the UR agreements, would maintain latitude
to use Section 301 to unilaterally address nonviolation trade issues. At
issue is whether the United States would be required by the UR agreements
to resolve all trade-related disputes with wTo members using its dispute
settlement mechanism, including those that do not involve violations of UR
obligations. If so, while the United States would retain the capacity to act
unilaterally, the new dispute settlement procedures would render threats
of such action less credible and, thereby, reduce the leverage gained by
the United States. Such threats, in the past, have been crucial to U.S.
efforts to address nonviolation trade issues.

While substantially broader than GATT, the UR agreements would not
address all trade practices that may be considered as unfair by the United
States. 1.S. trading partners would continue to have considerable latitude
to restrict U.S, exports without violating wro obligations. The UR
agreements contain only limited obligations in several areas newly brought
into or expanded under its disciplines. For example, WTC member
countries would still have leeway to limit access to domestic markets in
such areas as agriculture, certain services, and investment; and there are
areas of intellectual property protection (e.g., details of the patent
examination systems) that are not addressed by the TRIPs agreement. In
addition, the UR agreements do not address several significant world trade
issues, such as anticompetitive practices, that may unfairly restrict U.S.
exports.
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In response to these concerns, administration trade officials said that,
under the UR agreements, the United States would maintain its current
ability under GATT to unilaterally address nonviolation trade issues. This
ability is based on article XXIII of the 1947 GATT agreement, which governs
settlement of disputes among member countries. This provision does not
prohibit members from using GATT dispute settlement procedures to
address trade disputes. It states the following:

1. If any contracting party should consider that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that the attainment of any
objective of the Agreement is being impeded . . . the contracting party may . . . make
written representations or proposals to the other contracting party or parties which it
considers to be concerned.

2. [Iif no satisfactory adjustment is effected . . . the matter may be referred to the
CONTRACTING PARTIES [which] shall promptly investigate any matter so referred to
them and . . . give a ruling on the matter as appropriate. (Underscoring provided.)

According to USTR, these provisions have never been interpreted to require
use of these procedures or prohibit outside action to address nonviolation
issues.

Administration officials acknowledge, however, that the U.S. government,
in taking unilateral action, must be careful not to impose sanctions that
violate U.S. obligations, or are otherwise actionable, under the UR
agreements. Use of such sanctions would violate U.S. obligations and give
the offending country an opportunity to use the new wTo dispute
settlement procedures to retaliate against the United States. Consequently,
the U.S. government would need to employ other types of leverage. For
example, certain industry groups have suggested that the United States
could revoke tariff waivers granted under the Generalized System of
Preferences (GSP)'® as leverage with wro member developing countries.

Consistent with its position during the negotiations, the EU appears to hold
a contrary opinion on this matter. According to Stewart,'” passage of the
1988 Omnibus Trade Act increased foreign opposition to U.S. unilateral
action. Some GATT member countries saw the amendments to Section 301
and additional legislation as another example of the U.S.' “aggressive
unilateralism” that put in question the commitment of the United States to

16GSP is a program under which the United States grants duty-free treatment on selected items to 144
designated developing countries and territories.

"Stewart, The GATT Uruguay Round, pp. 2760-3.
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multilateralism and threatened the overall operation of GATT. The EU was
particularly critical of these amendments and switched its negotiating
position virtually 180 degrees—from one that objected to strengthening
GATT dispute settlement to one that favored such changes, largely as a way
to “rein in” U.S. unilateral action.

The EU's new strategy was to overcome unilateralism by insisting that wto
member governments commit not to use trade retaliation except as
authorized through the wto legal system. The EU appears to believe that
the UR negotiations attained that goal. According to a European
Commission discussion of the results of the UR negotiations,

[t]he aim behind the wTo is that members agree to settle their trade disputes multilaterally
through the wto instead of bilaterally or even, in the case of Section 301 of the US Trade
Act, unilaterally. . . . One of the central provisions of the agreement is that members shall
not themselves make determination of violations, or suspend concessions, but shall make
use of the new dispute settlement procedure.

The European Commission concluded that the United States can no longer
“resort to . . . arbitrary provisions of the kind used to impose unilateral
sanctions against its trading partners.”'8

The difference between the U.S. and EU positions centers on article 23 of
the wto dispute settlement understanding, which elaborates on and
modifies the original article XXIII of the 1947 GATT agreement. According
to the IPAC report on the UR agreements, “. . . article 23 [of the dispute
settlement understanding] could be interpreted to mean that virtually any
dispute must be resolved using the understanding’s [dispute settlement)]
procedures.” It states the following:

1. When Members seek the redress of a violation of obligations or other nullification or
impairment of benefits under the covered agreements or an impediment to the attainment
of any objective of the covered agreements, they shall have recourse to, and abide by, the
rules and procedures of this understanding.

2. Insuch cases, Members shall (a) not make a determination to the effect that a violation
has occurred, that benefits have been nullified or impaired or that the attainment of any
objective of the covered agreements has been impeded, except through recourse to dispute
settlement in accordance with the rules and procedures of this understanding . . .
(Underscoring added.)

18The Uruguay Round, European Commission Background Brief 20 (Mar. 14, 1994), pp. 4 and 14-5.
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An EU official told us that he could think of no trade issue that would not
fall into one of the categories listed in the first paragraph of this provision.

Certain international trade attorneys and other trade experts we consulted
have raised the concern that, if the United States were indeed required to
use WTO dispute settlement in all cases involving nonviolation trade issues,
it could severely weaken the U.S." likelihood of success. Trade experts
with whom we spoke said that a wTo member would have litile chance of
winning “on the merits” a dispute settlement case that seeks to address
nonviolation issues caused by the limited obligations of Ur agreements.
wto dispute settlement panels would be prohibited from permitting
plaintiffs to use dispute settlement to compel other member countries to
strengthen their practices beyond what the agreements require.

In addition, according to a prominent trade attorney, article 26 of the wro
dispute settlement understanding contains special procedures for use in
disputes involving nonviolation issues that appear to lessen the likelihood
that plaintiffs would be successful. According to USTR, these procedures
and requirements are the same as those in effect under the 1947 GATT
agreement. Under these provisions the following would occur:

1. Defendants would not be obligated to withdraw nonviolation
“measures” (i.e., specific government actions) that are found to reduce
benefits to other members. Rather, the panel or appellate body could only
recommend that the defendant make an adjustment that is “mutually
satisfactory” to the disputants: this adjustment may include compensation.
Thus, since a plaintiff could not seek the withdrawal of the nonviolation
measure harming U.S. interests, efforts to assist a particular industry
harmed by a foreign government measure could very well result in no
assistance to that industry.

2. Defendants would be authorized to block acceptance of panel reports
in cases involving nonviolation situations (e.g., anticompetitive practices)
that are found to reduce benefits to other members. In such cases, the
Dispute Settlement Body would use the voting procedures contained in
the April 12, 1989, decision of the GATT Council of Representatives, which
requires consensus acceptance of panel reports. Thus, a plaintiff that
successfully argues its case against a foreign nonviolation situation may be
unable to obtain relief for affected domestic industries because the
defendant country has blocked acceptance of the panel report.
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USTR officials said that the U.S. government intends to proceed in
accordance with the U.S. interpretation of the UR agreement and, where
appropriate, use Section 301 to take unilateral measures. In the event that
other countries are able to use wto dispute settlement procedures to
frustrate U.S. government efforts to address nonviolation trade issues, the
United States, as a sovereign nation, would reserve the right to take action
inconsistent with U.S. obligations under wro whenever such action is
deemed to be in the national interest.

USTR officials acknowledged that with the UR agreement, such unilateral
action may have more definite, or at least more transparent, costs. They
said that, in the past, the U.S. government could at times take action that
was inconsistent with GATT obligations, often without significant fear of
retaliation. With the major exceptions of the EU, Japan, and Canada, no
GATT member has the economic strength to unilaterally retaliate against
the United States. Should another country have used the pre-Uruguay
Round dispute settlement procedures to obtain worldwide support for
retaliation, the United States could have readily delayed the proceedings

and, if necessary, blocked acceptance of the panel report for as long as
was needed.

Under the new dispute settlement procedures, the other member country
could use the new w10 automaticity procedures and strict time limits to
counter U.S. sanctions. Under these procedures, any U.S. unilateral trade
action that violates wTo obligations could lead to a panel finding adverse
to the United States. Unable to delay or block the procedures, the United
States could face a panel recommendation that the U.S, government either
remove its sanction or pay compensation. Unless it complied, the United
States could face wro-supported sanctions.

USTR officials have indicated that, even in instances where the United
States faces wro-supported sanctions, the United States may be able to
pursue its unilateral strategy. They said that the United States would be
able to impose trade sanctions for the duration of the dispute settlement
proceedings, or longer if the Dispute Settlement Body gives the United
States some time to remove them. In addition, the United States may be
able to pursue its objectives if the other country is unwilling to jeopardize
its overall relations with the United States by retaliating against U.S.

sanctions or is so small that its retaliation measures do not significantly
harm U.S. interests.
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The United States as Defendant

The automaticity of the new dispute settlement rules also has implications

for the United States as a defendant. In the past, the United States has

used GATT procedural delaying and blocking tactics when they served the

national interest. Under the strengthened procedures, however, the United

States, along with all other wro member countries, would lose this ability.!®
Certain international trade attorneys and other trade experts have
expressed concern regarding the loss of these procedural tactics.

As is the case under the 1947 GATT agreement, wTO panels would have
authority to conduct broad investigations of members’ practices and
procedures. wro panels would have an open-ended charge to examine
matters referred to them in light of the relevant provisions in the covered
agreement at issue, and to make such findings as will assist the Dispute
Settlement Body in making the recommendations or in giving rulings
provided for in that agreement. With the exception of cases involving
antidumping procedures, panels are authorized to question not only
specific uses or applications of domestic law, but also the conformity of
the law itself with wro obligations.

Some trade attorneys and other experts we consulted raised concern
regarding the impact on U.S. trade law. For example, the IPAC report on the

UR agreements said

We are particularly concerned by the empowerment of the Dispute Settiement Body panels
to reverse the application of domestic trade laws. More disturbing still is the prospect that
such action is subject to no appeal to U.S. courts.

One recent example of this authority under GATT was the panel report
adverse to section 337 of the Tariff Act of 1930, as amended (19 U.S.C.
1337), a trade remedy used by U.S. firms to protect intellectual property
rights (e.g., patents, trademarks, and copyrights) from counterfeit and
infringing imports. The GATT panel report recommended that the United
States substantially change section 337 to conform to U.S. obligations
under GATT. The United States blocked GATT council adoption of this report
at seven GATT councils before finally accepting it in 1989.

Certain international trade attorneys and other trade experts that we
consulted said that, given the breadth of the UR agreements, future wto
dispute settlement procedures may also intrude upon areas of domestic

YAlthough the United States advocated elimination of delaying and blocking tactics, as long as they
were available the U.S. government made use of them when so doing was in the national interest. For
example, the United States used delaying tactics in the GATT dispute settlement procedure involving
its domestic international sales corporation program, which lasted from 1972 to 1984.
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policy previously outside the scope of U.S. multilateral trade relations.
These areas include environmental protection, consumer safety
regulations, and health standards, whose use could, under certain
circumstances, be viewed as constituting unfair trade practices. Already
there have been several GATT dispute settlement cases regarding U.S.
environmental protection standards. For example, there is a case pending
on U.S. government corporate average fuel economy (CAFE) standards
(which establish minimum average miles per gallon for cars sold in the
United States).

In addition, the European Commission has identified?® as potential
violations of U.S. obligations under the Ur agreements several U.S. federal
and state laws and regulations on taxation; the environment; and product
standards, testing, labelling, and certification. These include

the federal luxury excise tax, contained in the Omnibus Budget
Reconciliation Act of 1990, which the Commission argues has a
disproportionate effect on European-made automobiles;

state glass recycling regulations, such as those promulgated under the
Public Resources Code of California, which the Commission argues
unnecessarily burdens European bottle makers; and

several federal and state laws setting tolerance levels for the amount of
lead in products (i.e., California’s Safe Drinking Water and Toxic
Enforcement Act), which the Commission sees as a “structural
impediment” to European producers’ access to the U.S. market.

Certain international trade attorneys and other commentators we
consulted have expressed concern about the United States subjecting
itself to the new wto dispute settlement procedure. Although GATT dispute
settlement procedures are judicial in character, they also contain
diplomatic and political elements, which is consistent with the nature and
basic philosophy of GATT. In addition, panel deliberations are not governed
by stare decisis, the common-law concept requiring judges to hand down
decisions that are consistent with judicial precedent. Under the 1947 GaTT
agreement, while panelists generally review, and often are influenced by,
prior decisions in cases similar to the one under consideration, they are
not bound to follow them.

Like GATT panelists, wro dispute settlement panelists would have greater
latitude in making rulings than do U.S. judges. This situation has, in the

#Report on United States Barriers to Trade and Investment, 1994, Services of the European
Commission, pp. 50-7.
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past, created difficulties for the United States. While many GATT paneis
have rendered well-regarded decisions, prior experience has shown that
the U.S. government may find itself in the awkward position of having to
implement panel recommendations that contradict prior panel decisions,
appear to lack merit, or are difficult to carry out given the relationship
between the federal and state governments in the United States.

The new appeals process may help to improve the quality of panel
decisions and ensure the integrity of the dispute settlement mechanism.
Hudec has cautioned,? however, that the appellate tribunal would likely
confront a number of obstacles to making high-quality legal decisions. He
said that finding appeals judges with the requisite abilities may be
problematic due to the limited pool of prospective judges, who would
continue to be needed for primary panels. This problem would be
compounded if the selection process becomes politicized. These judges
may also have difficulty building a staff with the level of professional
expertise they would need, due to the short supply of individuals with the
blend of skills required to do high-quality legal work.

The appellate tribunal may also experience difficulty keeping pace with
the demand for its services. According to Hudec, the dispute settlement
workload could be significantly increased with the UR agreements. In
addition, he said that the legal issues to be decided would be more
complex than before, and the short time frame allowed for appellate
decisions would increase the difficulty of producing high-quality legal
work. This situation would be even more complex if every case goes to
appeal, increasing the strain on the appellate tribunal’s resources.

According to USTR officials, the United States, as a sovereign nation, would
be able to choose to ignore adverse recomrmendations of wro dispute
settlement panels and appellate tribunals. Congressional action would in
all cases be required to change U.S, law. Should the United States decide
not to conform to the recommendations or pay compensation, such a
response would most likely expose the United States to wro-supported
sanctions imposed by the member country that initiated the complaint.
However, depending on its size and overall relations with the United
States, the plaintiff country may choose not to impose sanctions, or the
sanctions may not materially harm the United States which, as a result,
may continue the practice that gave rise to the complaint.

2'Hudec, “Dispute Settlement,” pp. 191-4; and comments by Hudec before the OECD Workshop on the
New World Trading System (Paris, France: Apr. 25-6, 1994).
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Issues to Watch

Certain international trade experts we consulted speculated that repeated
noncompliance with dispute settlement panel rulings, however, could
possibly have serious implications for the entire multilateral trading
system. They propose the following scenario:

A wro member country disputes an appellate ruling and is unwilling or unable to implement
the recommendations or pay compensation. The plaintiff seeks, and receives, authority to
impose sanctions. The defendant country, bowing to domestic pressure, takes wro-illegal
action to protect or compensate those sectors of its domestic economy harmed by the
sanctions. The plaintiff, in turn, seeks additional authority to escalate the sanctions,
causing the defendant to threaten additional wro-illegal measures.

While the potential for this eventuality may be remote, these experts
believe that it should not be completely discounted. This type of situation,
multiplied many times with various countries, could reduce benefits from
world trade and endanger the viability of the multilateral trading system.

Having reviewed the available information, we believe that it would be
difficult to predict the nature of dispute settlement in wT0 and its potential
impact on the United States. Clearly, the new procedures would
strengthen U.S, ability to address violations of the UR agreements.
However, there is evidence that the dispute settlement understanding may
also lessen the effectiveness of the U.S." unilateral actions to address
nonviolation trade issues and may intrude on U.S. domestic policies. In
response to these concerns, USTR states that, where necessary, the United
States would reserve its right as a sovereign nation to violate its wTo
obligations. Such action could result in wTo-supported sanctions being
imposed against the United States. Should Congress ratify the UrR
agreements, we believe wTo dispute settlement would warrant close
oversight to ensure that U.S. interests are being served.

To protect its interests should wto be created, the United States may want
to focus attention on whether concerns raised prior to ratification become
evident in the functioning of wro. These concerns include the following:

Blocs of wTo members consistently use the new decision-making
procedures in a manner that harms U.S. interests.

In response to WTO interpretations of or amendments to UR agreements,
Congress, or state governments, are recurrently asked to make
amendments to U.S. laws that are not seen to be in the national interest.

Page 49 GAO/GGD-94-83b Uruguay Round Final Act



Chapter 3

Institutional Changes From the Uruguay
Round: Creation of WTQO and Strengthened
Dispute Settlement Procedures

wTo dispute settlement panels continually render rulings adverse to U.S.
use of unilateral actions to address nonviolation trade issues.

In response to adverse wTo dispute settlement rulings, the United States
substantially limits its use of Section 301 as a unilateral measure to
address nonviolation trade issues.

The wro dispute settlement process generates rulings adverse to U.S.
positions that are inconsistent with prior rulings, lack merit, or contain
recommendations that are not feasible for the United States to implement,
given its form of government.

One of the ministerial declarations? adopted in April 1994 invites the
Ministerial Conference to “complete a full review of dispute settlement
rules” within 4 years after the Ur agreements enter into force. At that time,
wTo ministers would decide whether to “continue, modify, or terminate”
the wro dispute settlement rules and procedures. Unless there is a need to
act sooner, the United States could use this 4-year review as a vehicle for
readjusting and improving wro dispute settlement procedures based on
lessons learned during the interim period.

2Uruguay Round: Final Texts of the GATT Uruguay Round Agreements, Including The Agreement

Establishing The World Trade Organization As Signed on April 15, 1994, Marrakech, Morocco, Office of

the U.S. Trade Representative (Washington, D.C: U.5. Government Printing Office, 1994), p. 419.
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Provisions for
Subsidies and
Countervailing Duties

The Uruguay Round agreements, if ratified, could profoundly affect the
rules governing the operation of the multilateral trading system. In
particular, the agreements reached call for significant changes in
multilateral disciplines regarding unfair trade practices, specifically
government subsidies and “dumping.” The administration and the Uruguay
Round supporters viewed these changes as benefiting the United States.
Some industry advisory committees and members of the international
trade community have expressed reservations and urged a fuller debate on
the potential impact of these changes on U.S. trade and the multilateral
trading system. The Uruguay Round safeguards agreement regarding
emergency relief from import surges, by contrast, would not have as great
an impact and is generally supported by the trade community.

Background

Subsidies essentially lower a producer’s costs or increase its revenues. As
a result, producers may sell their products at lower prices than their
competitors from other countries. Subsidies to firms that produce or sell
internationally traded products can distort international trade flows.

All governments, including the U.S. government, maintain subsidy
programs of one type or another. However, the United States has
historically provided fewer industrial subsidies than most countries, An
OECD study found that in 1986 the United States provided the lowest level
of industrial subsidies of the developed countries. For the past several
decades, the United States has sought to eliminate trade-distorting
subsidies provided by foreign governments.

Countervailing Duty Laws

Countervailing duty (cvD) laws can address some of the adverse effects
that subsidies can cause. Countervailing duties are special customs duties
imposed to offset subsidies provided on the manufacture, production, or
export of a particular good.
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Under U.S. cvD law, private parties can petition the Department of
Commerce to offset alleged material injury’ caused by subsidized imports
with a countervailing duty on the imports in question. In a cvD
investigation, Commerce determines whether a country (or a person,
corporation, or association within that country) is providing a subsidy,
either directly or indirectly. If Commerce determines that a subsidy exists,
it will impose countervailing duties on the subsidized imports if, as is
required in most cases, ITC also finds that injury was caused or threatened
to be caused by the subsidized imports.?

Under U.S. cvD law, there are two types of subsidies: export subsidies and
domestic subsidies. Export subsidies are those that are tied to, or
contingent upon, an industry’s export performance. They typically consist
of financial, tax, or other incentives to foster exports. Under U.S. law,
export subsidies would be subject to countervailing duties.

Unlike export subsidies, domestic subsidies are not directly tied to
exports; rather, they are provided to producers as a means of reducing
overall production costs. Under U.S. law, to be countervailable, domestic
subsidies must be “sector specific,” that is provided to a specific industry
or group of industries. Generally available government programs would
not be subject to countervailing duties.

The United States has been the foremost user of the ¢vd remedy to address
the problems posed by subsidies. The United States was particuiarly active
in inifiating cvD actions in the 1970s and 1980s. In the United States, from
1980 to 1986, for example, over 280 cvD cases were initiated. Although
other countries, including Australia, Canada, the EU, and Japan, have
enacted cvD laws, they have filed relatively few CvD actions; from 1980 to
1986, for example, these countries together initiated a total of only 39 cvD

cases. Only one cvD case was filed against the United States during this
period.

Tokyo Round Subsidies
Code

While the 1947 GATT agreement and the 1955 GATT amendments addressed
the problems of subsidies and cautioned against their use, they did not

'Under the Tariff Act of 1930, as amended (19 U.S.C. 1677 (7) (A)], “material injury” is defined as “harm
which is not inconsequential, immaterial or unimportant.”

ZUnlike antidumping law, U.S. CVD law does not always require a material injury determination, An
ITC injury finding is only required in cases involving countries that are signatories to the subsidies
code or that provide reciprocal benefits to the United States. In determining material injury, ITC

considers domestic consumption, U.S. production capacity, shipments, inventories, employment, and
profitability.
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specifically prohibit any type of subsidy. In the time between the signing of
the 1947 GATT agreement and the start of the Tokyo Round in 1974, there
was a significant increase in the use of government subsidies around the
world.

At the start of the Tokyo Round, it was decided that subsidies should be
brought under international disciplines. In the 1974 Trade Act, Congress
noted that U.S. interests would be served by an international agreement to
eliminate trade-distorting subsidies and urged negotiation of international
rules governing the use of subsidies. However, according to U.S.
government officials, while the United States was interested in
strengthening GATT rules governing subsidies, most other GATT contracting
parties were not. They were primarily concerned with disciplining the use
of cvD laws by the United States and with protecting certain forms of
subsidies from trade actions.

The Tokyo Round negotiations on subsidies resulted in a 1979 GATT
subsidies code that was a separate agreement applicable only to those
GATT contracting parties that chose to sign it. The code prohibited
signatories from granting export subsidies for nonprimary products,®
except for certain exceptions for developing countries. It permitted export
subsidies for primary products provided that the subsidizing country
would not capture more than an equitable share of world export trade in
such products or materially undercut the prices of other suppliers. In
addition, the code did not prohibit domestic subsidies; rather, it
recognized that signatories use many different domestic subsidies,
including those to promote research, assist disadvantaged regions, and
advance the economic development of developing countries. The code,
however, did seek to discipline the use of domestic subsidies so as not to
adversely affect the trade of other signatories. It specifically stated that
when domestic subsidies have undesirable effects on international trade,
injured countries can seek relief in the form of countervailing duties,
bilateral consultations or agreements, or multilateral conciliation.

The 1979 code did not provide an explicit definition of a “subsidy.”
Further, while the code stated that developing countries should try to
reduce or eliminate export subsidies, it did not require them to do so. The
code also established consultation, conciliation, and dispute settlement
procedures for resolving signatories’ conflicts over the use of subsidies.

3A “primary product” includes farm, forest, and fishery products.
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Weaknesses of the 1979
Subsidies Code

In return for other countries’ pledges to make progress toward reducing
trade-distorting subsidies in the 1979 code, the United States agreed to
other signatories’ demands to use countervailing duties only if it
determined that subsidized imports were causing or threatening to cause
injury to alike U.S. industry. Before the 1979 code, the United States

applied an “injury” test only in cases involving duty-free imports from GATT
contracting parties.

It is generally acknowledged that the 1979 subsidies code has been largely
ineffective in curbing the use of subsidies. The shortcomings of the
subsidies code have included its

unclear definition of a subsidy and the conditions necessary for a subsidy
to be “actionable,™

lack of coverage of agricultural and domestic subsidies,

nonapplicability for developing countries, and

ineffective dispute settlement mechanism.

In addition, the code’s utility was limited, as it has only 27 signatories.

In a 1988 submission to the subsidies and countervailing measures
negotiating group during the Uruguay Round, the United States
summarized the weaknesses of the 1979 code, noting that

[T]here appears to be little or no international consensus regarding the meaning of key
GATT and Code rules. Some rules, particularly those relating to agricultural, domestic, and
developing country subsidies, are ineffective and impose inadequate levels of discipline
with respect to subsidies that distort intemational trade flows. Finally, because the dispute

settlement provisions of the Code permit the losing party to block adverse panel reports,
the Code has failed to resolve a single contested dispute.?

In reviewing the benefits of the Tokyo Round subsidies code, our 1983
study found that the United States had met with little success in using the
code to get foreign governments to reduce the use of trade-related

subsidies.® Specifically, we found that the United States had been unable
to

“Actionable subsidies are those that are not specifically prohibited under the subsidies agreement, but
against which GATT remedies can be sought if they are found to distort trade.

BJune 1988 U.S. Submission on Subsidies Code, as quoted in The GATT Uruguay Round: A Negotiating

History (1986-1992), Vol. 1, ed. Terence P. Stewart (Cambridge, MA: Kluwer Law and Taxation
Publishers, 1993), p. 840.

See Benefits of International Agreement on Trade-Distorting Subsidies Not Yet Realized
(GAO/NSIAD-83-10, Aug. 15, 1983).
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persuade developing countries to make commitments to reduce or
eliminate subsidies,

persuade signatories to report the subsidies they use, and

use the agreement’s conflict resolution procedures to help eliminate the
effects of specific subsidy practices.

U.S. Negotiating Objectives

To remedy the weaknesses of the 1979 subsidies code, the U.S.” main
objective throughout the Uruguay Round was to (1) clarify and strengthen
GATT subsidy rules and disciplines and (2) broaden the category of
prohibited subsidies. In addition, throughout the UR, the United States
sought to (1) bring developing countries under more substantive
obligations regarding the use of subsidies, (2) strengthen enforcement of
GATT subsidy rules by achieving a more effective dispute settlement
process, and (3) maintain the effectiveness of U.S. cvD laws. Lastly, the
United States sought to extend subsidy disciplines to new areas. These
areas included industrial targeting and distortive government practices
within the natural resources sector, such as Mexico’s and other countries’
preferential pricing of natural resources.

In the 1988 Omnibus Trade Act, Congress established the following
objectives regarding subsidies: “to define, deter,” and “discourage” the use
of subsidies and extend the application of disciplines to unfair trade
practices including resource input subsidies and export targeting practices
not covered by existing GATT rules. In addition, it sought to have similar
rules regarding subsidies applied to the treatment of primary and
nonprimary products.

In a 1989 meeting of the subsidies negotiating group, the United States put
forth more specific proposals regarding the subsidies agreement, including
prohibition of export subsidies and domestic subsidies that exceed a
certain percentage of a firm'’s sales. Further, the United States proposed a
“benefit-to-recipient” standard’ for calculating subsidies in countervailing
duty cases, as is used by the Department of Commerce.

Shift in Negotiating
Objectives Regarding
Nonactionable Subsidies

Throughout the Uruguay Round, most countries, including Canada, the EU,
India, and the Nordic countries, advocated the creation of a category of
nonactionable subsidies. Although these countries differed somewhat
regarding the types of subsidies that should be nonactionable, most of

A “benefit-to-recipient” standard is a methodological approach for valuing subsidies by which the
amount of the subsidy is determined in reference to a comparable commercial benchrnark that would
otherwise be available to the subsidy recipient within the jurisdiction in question.
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them proposed that this category include subsidies for (1) research and

development, (2) regional development, (3) environmental compliance,
and (4) structural adjustment.

Throughout most of the subsidy negotiations, the United States opposed
the establishment of a nonactionable category of subsidies, except for
those involving government provision of basic services including
unemployment and other human resource assistance, infrastructure aid,
and national defense. In a 1989 submission to GATT, the United States
noted that “...[g]iven the fungible nature of money, it is not at all clear that
any subsidies should be nonactionable.” At that time, the United States
asserted that the categorization of subsidies as nonactionable would

encourage countries to restructure their subsidy programs to fit the
nonactionable category.

The Uruguay Round draft Final Act, or the Dunkel text issued in
December 1991, included a category of nonactionable subsidies that
represented a compromise between the views of the United States and
most other countries. The text limited the category of nonactionable
subsidies to (1) assistance for industrial research and (2) assistance for
disadvantaged regions. Within the research area, the Dunkel text provided
that government assistance of up to 50 percent for basic research and

25 percent for applied research would be nonactionable. The Dunkel text
also included a provision that countries would have to notify GATT in

advance of any research subsidies for which they sought nonactionable
status.

In the final weeks of the UR negotiations, in response to concerns
expressed by the U.S. science and technology community and Members of
Congress, the United States shifted its negotiating position regarding
nonactionable subsidies. The United States sought changes in the
nonactionable subsidies category to expand the research and development
activities that would be nonactionable under the agreement. Specifically,
the United States proposed (1) raising the permissible levels of
government assistance for research and development, {2) changing and
expanding the definitions of nonactionable research and development, and
(3) eliminating the mandatory requirement for advance notification
regarding proposed research and development subsidies.

According to officials from the Department of Commerce and USTR, the
United States shifted its position on research and development subsidies
to protect the nature and level of ongoing U.S. technology programs and to
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ensure that the firms participating in such programs would not be
subjected to trade harassment by U.S. trading partners. At a March 9, 1994,
congressional hearing, the Deputy U.S. Trade Representative stated that
the United States sought to “protect the type of technology programs the
U.S. currently has, while excluding the type of development and
production assistance which other countries typically grant.”

Results of the Uruguay
Round

The final UR subsidies agreement would establish specific rules and
disciplines in the subsidies area. It sets forth a definition of a subsidy and
the conditions that must exist in order for it to be actionable. It defines a
subsidy as a “financial contribution” provided directly or indirectly by a
government or any public body, and one that confers a benefit. The
financial contribution may take the form of a grant, loan, equity infusion,
loan guarantee, forgiveness of taxes otherwise due, provision of goods and
services other than infrastructure, government purchase of goods, or
income or price supports to the benefit of a firm. In addition, the
agreement extends the 1979 GATT subsidies code’s list of prohibited
subsidies to include de facto export subsidies (subsidies that are in
practice contingent upon export performance) and subsidies contingent
on the use of local content.

To be actionable under the agreement, subsidies must be “specific.” A
subsidy is considered “specific” to a firm or an industry, or a group of
firms or industries, if the government limits access to the assistance in law
or in fact. Generally available and widely used subsidies provided by
subnational governments are not considered specific under the agreement.
However, central government subsidies to a region are considered to be
specific even if generally available throughout the region (except where
exempted by nonactionable provisions discussed in the following section).
Setting or changing generally applicable tax rates is not considered to be a
subsidy.

The agreement also would expand subsidies’ disciplines to cover domestic
subsidies. It lays out specific criteria for demonstrating when a country’s
use of such subsidies has adversely affected another country’s trade
interests through price or volume/market share effects; it creates an
obligation to withdraw the subsidy or remove the adverse effects when
they are identified. In certain instances, the nature or amount of domestic
subsidies are presumed to cause “serious prejudice,” and the burden of
proof is on the subsidizing country to show that adverse effects have not
been caused.
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Dispute Settlement Provisions

Agriculture subsidies are primarily covered by the UR agreement on
agriculture, which has special rules regarding export subsidies. The
agriculture agreement does not prohibit export subsidies. Rather, it
provides that countries reduce expenditures on export subsidies by

36 percent (24 percent for developing countries) and the quantity of
subsidized exports by 21 percent (14 percent for developing countries)
over 6 years from the 1986-90 base period (see ch. 6).

The agreement establishes procedures in the new Dispute Settlement
Body of wro to determine (1) whether any form of trade-distorting
subsidies exist; and (2) whether adverse trade effects may result, with
specific time deadlines by which decisions must be reached. If a
trade-distorting subsidy is suspected, a country affected by such a subsidy
may seek consultations with the subsidizing country. If the consultations
fail to produce a satisfactory solution, the issue may be brought before a
w0 panel. Should the panel find that a subsidy has caused adverse trade
effects, it may direct the subsidizing party to remove the subsidy or the
adverse effects. In the case of suspected injury from subsidized imports, a
country may use its national laws to conduct an investigation and impose
countervailing duties to offset the benefits of the subsidy, if one is found.

Unlike the antidumping agreement discussed later in this chapter, the
subsidies agreement contains no provision governing the standard of
review? for wTo panels reviewing cvD cases. However, a ministerial
declaration was adopted that recognized “the need for consistent
resolution of disputes arising from antidumping and countervailing duty
measures.” According to the Department of Commerce, this declaration
could support the notion that the standard of review in both antidumping
and cvD disputes should be uniform.

In addition, the agreement specifies that the committee on subsidies, the
WTO body that administers the subsidies agreement, review and act on
countries’ requests for certain subsidies to be deemed nonactionable (see
the following discussion). The committee also is to review after 5 years the
operation of the provisions regarding presumed serious prejudice and
nonactionable subsidies to determine if they should remain in effect. The
provisions will be terminated unless all committee members agree to keep
them in effect.

®The standard of review is the criterion that dispute panels use to determine the metits of a given case.
The standard is used to define the appropriate level of review given the issues involved in that case.
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Three Categories of Subsidies

Under the new agreement, all wTo members would be required to adhere
to the subsidies agreement, causing a significant increase in coverage from
the 27 signatories of the 1979 subsidies code.

The agreement would create for the first time three categories of subsidies
and remedies: (1) prohibited subsidies (known as the “red light” category);
(2) actionable subsidies (known as the “yellow light” category), e.g.,
permissible subsidies that are actionable multilaterally and
countervailable unilaterally if they cause adverse trade effects; and

(3) nonactionable subsidies (known as the “green light” category). The
latter includes permissible subsidies that are nonactionable and
noncountervailable if they are structured according to certain criteria.

Prohibited subsidies, as previously noted, include subsidies to encourage
exports, including de facto export subsidies, and subsidies contingent on
the use of local content. Countries would have 3 years to bring
inconsistent practices into conformity with the agreement from the date
the UR agreement goes into effect. If prohibited subsidies are found in a
w0 subsidies investigation, they must be removed.

Actionable subsidies are domestic subsidies against which remedies can
be sought if they are shown to distort trade. Trade distortion occursif
(1} subsidized imports cause injury to a domestic industry (e.g., depress
prices or threaten to do so); {2) subsidies nullify or impair benefits owed
to another country under wto (e.g., the benefits of bound tariff
concessions); or {3) subsidized products displace or impede imports from
another country or another country’'s exports to a third-country market.

There is also a special category of actionable subsidies that have a high
likelihood of being trade distorting. These subsidies are presumed to cause
“serious prejudice” to the trade interests of other countries when any of
the following conditions are met: (1) the total ad valorem subsidization® of
aproduct exceeds 5 percent of the value of the firm's or industry’s output
of a product {calculated on the basis of cost to the subsidizing
government), (2) subsidies are provided to forgive debts, or (3) subsidies
cover a firm’s or an industry’s operating losses. In cases where serious
prejudice is presumed, the burden is on the subsidizing government to
demonstrate that serious prejudice did not result from the subsidy in
question. As previously noted, the provision establishing a presumption of

?Ad valorem subsidization is a percentage amount that is determined by dividing the appropriately
allocated and amortized financial value of the subsidy by the sales of the product in question.
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serious prejudice would expire automatically 5 years after the agreement
enters into force unless the wto subsidies committee decides to extend it.

Nonactionable subsidies include those that are not “specific” (i.e., not
limited to an enterprise or industry or group of enterprises or industries).
Subsidies also are nonactionable if they fall into three classes: (1) certain
government assistance for research and precompetitive development
activity, (2) certain government assistance for disadvantaged regions, and
(3) certain government assistance to adapt existing plants and equipment
to new environmental requirements.

Government assistance for research and development would be
nonactionable if (1) the assistance for “industrial research” is limited to

75 percent of eligible research costs and (2) assistance for “precompetitive
development activity” (applied research and development through the
creation of the first, noncommercial prototype) is limited to 50 percent of
eligible costs. “Eligible costs” are those that are exclusively related to the
permissible research and development. For programs encorapassing both
industrial research and precompetitive development activity, an average of
these percentages (62.5 percent) can be applied. Fundamental research
activities independently conducted by universities or research institutes
are completely nonactionable.

Government assistance for regional development would be nonactionable
to the extent that the assistance is provided within clearly contiguous
regions that are determined to be disadvantaged on the basis of neutral
and objective criteria. These criteria must include either per capita income
or unemployment levels. This assistance would be nonactionable if it is
not targeted to a specific industry or group of recipients within the region.

Government assistance to meet environmental requirements would be
nonactionable to the extent that it is limited to a onetime measure
equivalent to 20 percent of the costs of adapting existing facilities to new
standards and does not cover any manufacturing cost savings that may be
achieved.

These subsidies would be nonactionable so long as the wTo subsidies
commiittee received notification of the subsidy program before
implementation. Governments may opt not to notify the committee about
such assistance, but if they do not, these subsidies would be actionable if
they do not meet the nonactionable criteria. Subsidy programs that are
determined by the subsidies committee to meet the nonactionable criteria
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Countervailing Duty Rules

Subsidy Disciplines for
Developing Countries and
Those in Transition From
Centrally Planned Economies

may neither be overturned in wto nor offset through the imposition of
countervailing duties. However, if a program results in “serious adverse
trade effects” to an industry in another country, the subsidies committee
may recommend that the program be modified to remove these effects. In
addition, a country may challenge another country’s claim of a program’s
nonactionable status in the subsidies committee and through binding
arbitration.

The nonactionable subsidy provisions would expire automatically 5 years
after the agreement goes into effect unless the w0 subsidies committee
decides to continue them. The provisions applicable to research and
development also would be subject to review 18 months after the
agreement goes into effect to determine whether any modifications are
necessary, including changes in the definitions of the categories. However,
at the 18-month review, there must be a consensus among members of the
subsidies committee to make modifications.

The subsidies agreement would require countries imposing cvps to follow
certain rules of procedure and evidence. For example, the agreement
specifies that cvDs are not to be imposed if subsidies are less than

1 percent ad valorem. It authorizes the practice of “cumulation” in a cvD
investigation to collectively assess injury from several countries. In
addition, it permits use of a “benefit-to-recipient” calculation methodology
in ¢cvD cases to determine the benefit conferred. Further, it requires the
termination of a cvD order not less than 5 years after it is imposed unless
such termination is “likely to lead to the continuation or recurrence” of
subsidization and injury. It also clarifies the level of domestic industry
support needed in order to bring a ¢cvp action.

The agreement would introduce subsidy disciplines for developing
countries, although subject to certain derogations (exceptions).
Developing countries with an annual per capita GNP at or above $1,000
would have to progressively phase out all export subsidies over 8 years
(unless extended by the wTo subsidies committee). Export subsidies used
in a given product sector would have to be phased out over 8 years for the
least developed countries,' and 2 years for other developing countries
whenever the country’s share of world trade in that sector reaches

3.25 percent during 2 consecutive years. Regarding local content subsidies,
developing countries would be given a 5-year phase-out period, with the
least developed countries permitted up to 8 years.

Under the agreement, “least developed countries” are those designated as such by the United Nations
that are members of WTO.
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Agreement’s Provisions
Regarding Civil Aircraft
Subsidies

Developing countries would be exempt from presumptions of serious
prejudice. They also would be exempt from multilateral (not ¢vD) subsidy
remedies for certain wro-notified, time-limited subsidies used to privatize
state-owned firms. In the context of cvD laws, developing countries would
benefit from special “negligible” import rules in injury investigations and a
de minimis subsidy level'! of 2 percent {developed countries would receive
only a 1 percent de minimis level). During the first 8 years of the
agreement, a de minimis level of 3 percent would apply for the least
developed countries and developing countries that eliminate export
subsidies on an expedited basis.

Countries in transition from centrally planned economies would be
exempt from the prohibitions on local content and export subsidies for 7
years.

Although government subsidies for civil aircraft would be covered under
the subsidies agreement, there would be certain exemptions for this
sector. Civil aircraft, for example, is excluded from the presumption of
serious prejudice when there is a subsidy exceeding 5 percent ad valorem.
In addition, the agreement provides that there is no presumption of
serious prejudice by reason of debt forgiveness merely because a
subsidized aircraft company falls behind in royalty payments to a
government when the level of actual sales falls below the level of forecast
sales. Lastly, the civil aircraft industry is excluded from the nonactionable
category for research and development.

Potential Impact of the
Agreement

Benefits of the New Agreement

With the exception of not imposing specialized subsidy disciplines on
governments’ industrial targeting practices and access to natural resource
inputs, the United States was able to meet most of its negotiating
objectives regarding subsidies and countervailing measures. The
consensus of the trade community and the industry advisory committees
was that the new subsidies agreement would overcome many of the
weaknesses of the 1979 subsidies code. However, there was some concern
that the benefits of the agreement may be negated by the creation of a
nonactionable subsidies category and other aspects of the agreement.

The agreement met one of the most important U.S, negotiating objectives
in that it better defines and strengthens subsidy disciplines. Unlike the
1979 code, the new agreement contains a clear definition of a subsidy and

YA de minimis subsidy level is the amount below which a subsidy is considered to be negligible. CVD
cases are terminated in cases where the amount of a subsidy is below the de minimis level.
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the conditions that must exist for a subsidy to be actionable. Further, it
extends and clarifies the 1979 code’s list of prohibited subsidies to include
de facto export subsidies and those contingent on the use of local content.
According to USTR, with these new provisions, countries would no longer
be able to argue that only those subsidies expressly linked to exports in
the text of a law are prohibited.

Unlike the 1979 code, the new agreement would cover domestic subsidies.
In particular, it specifies how a country can prove that a domestic subsidy
has adversely affected its trade interests (“serious prejudice”) and creates
an obligation for the subsidizing country to withdraw the subsidy or
remove the adverse effects. According to USTR, the absence of such a
provision was one of the greatest deficiencies of the 1979 code.

Another achievement of the new agreement is that it would introduce
subsidy disciplines for developing countries, another key U.S. negotiating
objective. Developing countries were virtually exempt from the 1979 code.
Although these countries would have up to 8 years to comply with the new
disciplines, all countries that are wTo members would eventually be
brought under wTo subsidy disciplines (although they would receive some
preferential treatment as discussed previously). In sectors where
developing countries achieve a significant degree of export
competitiveness, they would be compelled to eliminate export subsidies
on a more accelerated basis. According to the Department of Commerce,
this requirement could prove to be “of modest to significant benefit” to
such industries as textiles and steel.

With the wT0’s new binding dispute settlement mechanism, enforcement of
subsidy rules and disciplines would be strengthened significantly, another
major U.S. negotiating objective. Moreover, no country would be able to
Jjoin wto without accepting the new agreement’s subsidy disciplines.
According to USTR, this change would help U.S. industries in that it would
make subsidy remedies “significantly more user-friendly than in the past.”

Finally, the new agreement would make cvD rules more precise and
preserve most existing U.S. cvD laws and practices, another U.S.
negotiating objective. The agreement includes definitions regarding the
identification and measurement of subsidies that are similar to existing
U.S. standards. For example, the agreement would accept the
“benefit-to-recipient” calculation methodology that the Commerce
Department uses in cvD cases to determine a subsidy’s value (another
specific U.S. negotiating objective). It also would accept the U.S. approach
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Potential Drawbacks of the
Agreement

in determining whether a subsidy is “specific” and thus countervailable.
Further, according to the Cominerce Department, the addition of
transparency (openness) and due process requirements would help bring
foreign cvb systems up to U.S. standards. This development would benefit
U.S. exporters as more countries begin to use cvD remedies.

The agreement would require the United States to make some changes in
its cvb laws, including the imposition of a 5-year “sunset” provision, an
increase in the de minimis threshold from 0.5 to 1 percent ad valorem, and
the exemption from U.S. cvD laws of subsidies in the nonactionable
category. According to USTR and the Department of Commerce, these
changes may make it harder for Commerce to impose cvDs than in the
past. However, USTR