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"I‘lus report responds to the Subcomlmttee s request that we address a number of issues related

to the Federal Coal Management Program. This report discusses the measures taken by the
Department of the Interior's Bureau of Land Management to (1) encourage the d lopment of

- federal coal leases, (2) address the cumulative environmental impacts ‘of add1t10na1 coal leasmg,‘

and: (3)_ consider;projected demand in coal- leasmg dec1s10ns

| [ As agreed-,' unless: .ou’pubhcly announce 1ts contents ea.rher, we plan no further distribution of
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‘Secretary. of the Interior; the Acting Director, Bureau of Land Management; the Secretary of

Agriculture; the Chief, Forest Service; and the Director, Office of Management and Budget. We
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| "I'tus work was performed under the dlrectlon of James Duffus I, Director, Natural Resources

Management Issues; who may. be reached on (202) 512-7756 if you or your staff have any

: questlons MaJor contributors to this report are listed in appendix XII.
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Executive Summary

Purpose

In 1976, only 59 of the 533 existing federal coal leases were producing |
coal. To discourage the speculative holding of federal coal leases and
encourage the development-ofleasedcoal, the Congress enacted the

'Federal Coal Leasing Amendments Act of 1976 (FcrAa). Concerned about

whether the Department of the Interior’s Bureau of Land Management
(BLM) was properly implementing FCLa4, the: Chairman, Subcommittee on
Mining and Natural Resources, House Conimittee on Interior and Insular

- Affairs (now the Subcommittee on Energy and Mineral Resources, House

Committee on Natural Resources), asked'GAC to assess Iterior’s actions
to (1) encourage the development of federal-coalleases, (2) address the

" cumulative environmental impacts of additional coal leasing, and
- ‘(3) cons1der prOJected demand in coal—leasmg de01s10ns

el ?Because many: federal coal leases were bemg held and not developed
-.» while leases with-more stringent teFms on privaté and ‘state lands were

being developed the Congress amended the Mineral Leasmg Act of 1920

L (MLA) by" passmg FCLAA: To: d1$courage ‘the'speculative holding of federal

© . .coal lease§ andfencourage the: development of leased coal, FCLAA requires
' lessees of'coal tracts leased aftér the act’s passage'to produce commercial
“'quantities of coal 'within 10 years (referred to as diligent‘development);

otherwise, thelease will be terriinated. Holders of leases in effect when
FCLAA was passed in 1976 who have held such leases for more than 10

" .years'since then must be producing'¢oalin'¢commercial quantities;
' Otliei'Wisé“,?‘vthe holderis disqua]iﬁed\from‘ﬁ‘bbtaihing new oil, gas, coal, and
*-.other mineral leases ¢overed by‘the MLA: FCLAA also'authorized the

combining of contiguous federal leases and nonfederal lands into a logical
mining unit (LMU) to promote the efficient, economical, and orderly
development of coal resources if the Secretary of the Interior determines
that an tMU will result in the maximum economic recovery of coal. FCLAA
authorizes the Secretary to cons1der dJl1gent development and continued
operation and production on’ any lease within the LMU to be occurring on
all leases in the M. ‘

Interior estab]ished anew federal coal-leasing program in 1979 and
designated geographic areas with significant amounts of federal coal as
federal coal regions. Within these regions, Interior conducted lease sales
through a process in which it established regional coal-leasing levels after
considering many factors, including the projected demand for coal, and
prepared regionwide environmental impact statements (EIs). Outside these
regions, Interior leased coal tracts by a process known as
lease-by-application, in which applicants requested specific tracts and
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Executive Sumxnary

Results in Brief

Interior prepared environmental documents for each tract. Both leasing
approaches requ1red competltlve sales procedures. :

oy In March 1984 the Secretary suspended regional lease sales, pending the
= ldevelopment of revised coal-leasing procedures. From March 1984 to
- February 1987, federal coal leases. within the federal coal regions could be
~ . sold only to continue existing operations or to avoid leaving coal in the
-+ groundithat could not be subsequently mined. Between 1987 and 1990, all
... of the federal coal regions “decertified,” or disbanded, because of
- decreased interest in coal leasing. As regions disbanded, BLM changed its

sales procedures from regional sales to lease-by-apphcatlon From

- February 1987 through December 1992, BLM recelved 40 apphcatlons for |

1.9 b1_]110n tons of coal—less than 1 percent of total reserves in these areas. ,

BLM has taken actnons that do not further FOLAA'S ‘goals of dlscouragmg

' speculatlon and encouragmg the development of federal coal leases. GAO -
' found that BLM has issted 36 federal oil, gas, and coalleases to.an.
s unquahﬁed lessee, contrary to FCLAA s lessee qualification provisions, .
" while dlsquahfymg other compames  with nonproducing federal coal

leases. In soine cases, other compames have taken actions such as

S sun‘endermg nonproducmg coal leases to remain qualified to obtain
o addltlonal federal mlneral leases o

BLM has also allowed the act’s LMU provision to be used when the lessee’s

pnmary purpose for using the prov1s1on was to extend the life of a federal

" coal lease that was within months of being terminated for lack of

production. ‘GAO is concerned that BLM’s action may encourage other coal
lessees to.form LMUs for the primary purpose of extending the diligent

i deVelopment periods of their nonproducing federal coal leases.

Nanonal Environmental Policy Act (NEPA) regulations require that
cumulative impacts be adequately assessed, and federal regulations and
agency policies require that these impacts be documented in
environmental assessments (EA) and Eiss. BLM’s Wyoming and Eastern
States offices addressed cumulative environmental impacts on most
resources affected by coal mining in environmental analyses they
prepared. In Utah, analyses prepared by BLM and the Forest Service
addressed cumulative nnpacts on only about 22 percent of the potentially

‘ affected resources.
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Executive Summary T A e

A
il U

BLM can meet FCLAA's objectives without using projected demand to set

*leasing levels. BLM has used projected demand to set leasing levels for its

regional sales in order to meet various objectives of the coal- leasing

* ' program. 'While setting leéasinglevels in this way could ‘help meet some of

" “FCLAA'S" obJecuves, the'act; has spemﬁc requirements that more directly

' iensare‘that its: obJecnves ‘are:met!For example, the act requlres BLM to
“~ obtain fair market value when'leasing federal coal, and FCLAAS diligent
S development requlrement« is interided to ensure that federal coal leases are "

Certain Actions by BLM Do

Not Dlscourage

Speculation or Encourage o

Federal Coal Development

| been produced s1nce Februaxy 198é ‘the company was qualified to obtam

additional federal mineral leases. From March 1988 through

. November 1992, BLM issued 36 additional federal mmeral leases to th1$

. company, whlle BLM d1sq ahﬁ th

- federal coal leases In addi
- as surrendermg nonproducmg coal leases to remain quahﬁed to obtain
- addmonal federal m1neral leases ) ’ /

BLM has also allowed the act’s LMU prov1s1on to be used when the lessee’s

.. primary purpose for using the provision was to extend the life of a federal

coal lease that was w1thm months of being terminated for lack of
productlon In Wyommg, a nonproducmg federal coal lease estimated to
contain about 545 mllllon tons of recoverable coal was due to terminate in

B February 1993 because commerc1al quantities of coal had not been
produced from the lease, However the lessee applied for an adjoining

federal coal lease contammg an estlmated 55 million tons of recoverable

coal W1th the stated intent of formmg an LMU, By leasing the smaller tract

and comblmng it W1th the much larger tract into an LMU, the lessee has

“ extended the diligent development period of the larger tract for 10 years

without compensation to the government BLM's actions were taken
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Executive Summary

- without criteria defining when the -forrnation of an LMU would further

FCLAA’S goals of discouraging the speculative holding of federal coal leases
and encouraging the development of coal production from federal leases.

In July 1994 Intenor adv1sed GAO that the Department was'in the process
of draftmg regulatlons that would help prevent lessees from using.an LMU

4 pnmanly to.extend:the life of a nonproducing lease. GAO beheves that itis

- important for Interior to-develop these criteria because other o
".nonproducing federal leases are approaching the end of their thgent
.development periods. GAO found that 89 federal coal leases were

.. considered active but not producing and were due to expire within the

“next b years. Without such criteria, Gao is concerned that other coal
. lessees will seek:to form:LMUs for the primary purpose of extendmg the

i diligent'deVelopmentzperi_ods:of their nonproducing federal coal leases.
:'This would postpone, without compensation to the government, the time

+when ‘commercial productlon levels must be achieved and royalty
payments begm L s . .

TS S e

Not All Cumulative - -

Impacts Addressed in

Utah’s Env_lronmental* N

Analyses

- "NEPA regulations require agencies to evaluate cumulative impacts when
. preparing site-specific EAs or EIss. Since the decertification of the coal
=1 regions, surface-managing agencies have addressed cumulative
. i, environmental impacts on tract (site)-specific EAs and EIss rather than on
+ . regionwide EISs. Specifically, NEPA regulations and BLM and the Forest

Service’s policies require the agencies to evaluate cumulative impacts on
specific resources such as air, surface water, and groundwater and to
document the results of these analyses in EAS and EISS

Eleven envxronmental documents prepared for lease sales in Alabama,
Kentucky, Utah; and Wyoming show a wide range in content and format

- for: addressmg cumulatwe impacts. For purposes of this review, Gao

‘ con51dered cumulative impacts to be addressed if EAs or EISs demonstrated -
ino significant cumulative impact to the individual resource or referenced

-an analysis in a prior study. Docunients prepared by BLM in Alabama,

- Kentucky, and Wyoming addressed cumulative impacts on most resources,
. whereas documents prepared by BLM and the Forest Service in Utah

addressed cumulative impacts on only about 22 percent of the resources
potentially affected by coal mining, BLM and Forest Service officials in
‘Utah said that some cumulative impacts were addressed in previously
prepared EISs or that effects on other resources were not raised as issues

. during their scoping process. However, BLM and the Forest Service did not
clearly make reference to previous cumulative impact analyses done for
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Executive Summary

- other EIss; nor did they document why certam resources were not
: addressed

The Use of Projected"
Demand Is Not’ Necessary
to Meet FCLAAs "
Objectives =~

Recommendations

... Although Fcraa does not require that BLM's leasing decisions be tied to

+ projected demand; BiM used projected demand in the reglonal coal sale

. process in'deciding on the amount of coal to be offered for lease. Interior
' does not have to use projected-demand to obtain fair market value or
- ensure that the:amount of coal leased is developed in a reasonable time
' because FCLAA contains specific provisions that, if enforced, will ensure
7 that these and other obJecuves are met

Tl Proponents of usmg pl‘OJGCted demand argue that tying leasing decisions
¢ ‘to demand results in higher values for each tract. However, the
*.: ‘government is not required to maximize revenues but is only required to
- obtain fair market.value. Furthermore, GA0 does not believe Interior could

count on receiving a higher value for leases if 1t adjusted leasing levels to
meet prOJected demand

o Tor obtam fair market‘value, BLM independently assesses the market value
- .of each coal tract and uses the assessed value as the minimum bid it will -
- accept. BLM also has specific regulations intended to ensure thatleases are
. developed. If these provisions are enforced, FCLAA’S obJectlves could be
met W1thout attemptlng to match leasmg levels to projected demand.

-GAO recommends that the Secretary of the Interior cease issuing any

additional MLA leases to unqualified companies and amend existing
regulations to ensure that lessees holding pre-FcLAA leases will not be
issued new mineral leases under the MLA unless they have met the coal
production requirements that FCLAA added to the MLA.

With respect to the MLA leases already improperly issued to the company
that gao found to be unqualified or to other companies that were not
qualified, GAo recommends that the Secretary review these leases for
action in accordance with all apphcable statutory and regulatory
provisions.

In addition, GA0 recommends that Interior continue its efforts to revise its
regulations to provide criteria that BLM can use to determine whether the

- formation of an LMU is consistent with FCLAA's goals of discouraging

speculation and encouraging the development of federal coal leases. GAO
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Executive Summary

Agency Comments

also recommends thatfor each LMU approved, BLM document how the
approved LMU meets these regulatory criteria.

Interior, the Department of Agriculture, and the company Gao found to be

: unquahﬁed prov1ded GAO with written comments on a draft of th1s report.

: Intenor a.nd the company dlsagree with GAO’s position that the company

was unqualified to be issued federal mineral leases. In summary, the
Solicitor’s opinion, as well as the company’s opinion, is that the Secretary
has the authority to issue regulations that substitute an LMU’s diligent
development requirement for commercial production requirements that
holders of pre-FCLAA leases must meet to remain eligible to obtain

" additional federal mineral leases. GAO believes that the MLA does not

provide authority for exempting pre-FCLAA leases from the requirement to
produce coal from those leases in order for the company to continue to be
eligible. The Solicitor indicated that BLM's interpretation of the regulation
substituting an LMU’s diligent development requirement for commercial
production requirements was the policy of past administrations and

- appeared to be inconsistent with FCLAA’s goal of reducing coal speculation.

He noted the regulation could be amended and pointed out that Interior’s

proposed rulemaking may address this issue.

. In commenting on Ga0’s recommendation that criteria be established for

approving LMUs, Interior stated that in December 1993 it published an -
advance notice of proposed rulemaking requesting public comments on all
aspects of LMUs, including the need for criteria. In July 1994, Interior told
GAO-that it is considering a draft of proposed regulations that would
provide criteria for BLM to use in determining whether an tmMu will foster

‘the maximum economic recovery and the economical, efficient, and

orderly development of coal resources. Interior believes that these criteria
will help prevent lessees from using an LMU principally to extend the life of

. nonproducing leases.

Both Interior and Agriculture accepted GAO’s proposal to reemphasize to
field personnel the importance of complying with requirements for
identifying cumulative environmental impacts from coal leasing and
development. As a result, GAO is no longer making a recommendation.

- The comments of Interior, Interior’s Office of the Solicitor, the company

G0 found to be unqualified to receive additional mineral leases under the
MLA, and Agriculture have been incorporated in the report where
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|
|
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appropriate and are presented and evaluated in detail in appendixes VII, [

VIIL, IX, X, and XI e
|

¥ g § |
|
|
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Chapter 1

Introduction

The federal government owns and administers about one-third of the
country’s coal resources. These resources are located on about 76 million
acres, primarily in the western United States. The Department of the
Interior’s Bureau of Land Management (BLM) is responsible for leasing coal
on these federal lands, even when other agencies such as the Department
of Agriculture’s Forest Service have primary jurisdiction over the lands.
BLM conducts its leasing activities primarily through six of its state offices
that are located in areas containing almost two-thirds of the federal coal
resources.

Almost 960 million tons of coal was produced in the United States in 1993.
And about 260 million tons, or about 27 percent, came from federal
lands—up from about 8 percent in 1979. Federal royalties of $264 million
were collected from this production. About 97 percent of this coal came
from the following four western states: Colorado, Montana, Utah, and
Wyoming. (See table 1.1.)

Table 1.1: Federal Coal Production for
Calendar Year 1993

Federal coal production Percent of total federal
State ~ (short tons?) production
Wyoming ' 193,742,000 74
Montana N 25,013,000 , 10
Utah 19,248,000 7
Colorado 13,905,000 5
All others 8,244,000 3

aA short ton equals 2,000 pounds.

Source: U.S. Department of the Interior, Minerals Management Service.

Federal coal has become an increasing share of total U.S. production since
1979. Much of the increase has come from large surface mines in the
Powder River Basin of Wyoming and Montana. In fiscal year 1991, federal
lands in this area produced about 200 million short tons of coal—about

20 percent of the nation’s total. The Department of the Interior noted in
1990 that the Clean Air Act Amendments of 1990 could stimulate
significantly greater demand for low-sulfur coal from western federal
lands.
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Chapter 1
Introduction

The Mineral Leasing Act of 1920 (MLA) gave Interior responsibility for
Procedures fOI' leasing coal on federal lands. In areas with known coal reserves, parties
Leasmg F ederal Coal interested in leasing a particular:federal coal tract filed their applications

Under the Mmeral -+ - 'with the BLM state office. BLM generally held a competitive lease sale for a
- single tract and awarded the lease to the highest bidder. In areas where
: Leasmg ACt Of 192 O commercial coal deposits were not known to exist, an applicant could

 apply for a prospecting permit. If the permittee subsequently dlscovered a
..commercial coal deposit, he or.she could file a noncompetitive; - :
preference nght lease apphcatlon with BLM and could be 1ssued a lease

ST Untll 1960 httle demand emsted for federal coal, and httle leasmg
. occurred. In the. 1960s, leasing greatly increased, but by 1970, coal was
being:produced from only.about 10 percent of the acreage under lease.
Leases could be held virtually forever and at minimal cost. In 1971, Interior
imposed a moratorium on coal leasing in response to public concern that
. .. federal leases were being acquired mainly for speculation rather than
... development;: In 1973, Interiorinstituted a complete moratorium on the
.-issuance of new.prospecting permits and a near-total moratorium on the
issuance of new federal coal leases. New leases could be issued only to -
- avoid:situations where small tracts of coal would be bypassed if not
- - leased, to maintain existing. mmes, or supply reserves for production in the
- nearfuture. : :

In.1976, the Congress amended the MLA by passing the Federal Coal
Leasmg Procedures . -Leasing Amendments Act (FCLAA), FCLAA was passed to discourage the
Under the Feder al - -speculative holding of and encourage the development of federal coal
ST - leases-and to help create a more efficient and environmentally sound
0 easmg leasing A key factor leading t age of the Congress’
easing process. A key factor lea 0 passage of FCLAA was the Congress
Alnendments ACt Of concern that nonproducing leases were being held for speculative

1976 purposeé. The House Report on FCLAA! noted that as of 1976, only 59 of 533
‘ - : active federal coal leases were actually producing coal. The report also

observed that under then-existing requirements, any coal lease issued by
the Secretary of the Interior was effective virtually forever, and the report
criticized the near impossibility of terminating nonproducing leases. Thus,
according to the report, the Congress sought to spur coal production on
federal leases by ending the practice of speculating on coal prices by
allowing leases to remain idle for years.

FCLAA established production requirements for leases and penalties for
lessees when those requirements are not met. FCLAA also eliminated

IHLR. Rep. No. 681, 94th Cong., 1st Sess. at 9-11 (1975).
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Chapter 1
Introduction

preference right leasing and required Interior to complete comprehenswe
land use plans and consider environmental impacts before coal leasmg
could-occur. In addition; FCLAA established a minimum royalty rate,
established exploration licenses, and required a Department of Just_ice ‘

. review before leases are’issued to ensure compliance with antitrust laws.

AR

Requirements for

Producing and Penalties

for Not Producing -

- The MLA, as amended by FCLAA, contains two penalties for lessees who do
- not develop their federal coal leases. These penalties are designed to

encourage development of federal coal leases and discourage speculative
holding of leases. Depending on conditions within the coal market, some

lessees could be forced to produce from their leases under uneconomic

conditions, glve up thelr leases to remain qualified, or allow their leases to
termmate C ‘

. First, the diligent development prows1ons under section 7 of the MLA
' require that lessees produce coal in commercial quantities® within 10 years

of the lease’s issuance or, for leases existing when FCLAA was passed,
within 10 years after the lease becomes subject to section 7.2 If a lease

- does not achieve commercial production within this time period, the lease

terminates. According to Interior’s regulations, diligent development is
achieved once an operator has cumulatively produced, within the 10-year
period, 1 percent of the recoverable reserves.

Second, section 2(a)(2)(A) of thé MLA penahzes holders of nonproducmg
leases issued pnor to FCLAA's passage. Spec1fically, section 2(a)(2)(A)

disqualifies any lessee who holds and has held a coal lease for more than
10 years (not counting any years prior to FCLAA's passage) from receiving

' new mineral leases under the MLA (oil, gas, coal, and other mineral leases),
" unless the lease is producmg coal in commercial quantities.*

For leases subject to section 7 of the MLA, as amended by FCLAA, once
diligent development has been achieved, the lessee must continue to
produce 1 percent of the recoverable coal reserves annually, unless BLM
grants a suspension. In some instances, this can result in the lessee’s

2For the purpose of FCLAA’s diligent development requirement, Interior’s regulations define
commercial quantities as annual production of 1 percent of the recoverable coal reserves. (Interior’s
prior definition, for leases issued befone Aug. 4, 1976, was 2.6 percent.)

3A lease issued before FCLAA s passage becomes subJect to the diligent development provisions of
FCLAA when the lease’s terms and conditions are readjusted.

“Section 2(a)(2)(A) will rarely apply to nonproducing leases issued after FCLAA’s enactment in 1976
because under section 7 such leases terminate after 10 years.
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Chapter 1
Introduction

paying an advance royalty.® The effect of these provisions is to ensure that
commercial production begins within a reasonable time after leasing and

that coal continues to be produced at a reasonable rate.

LogicalyMining Units o

i FCLAAralso authorized the formation-of logical mining units (LMUs) to foster

‘the'maximum economic recoveryand the efficient, economical, and

7 orderly development of coal resources. An LMU may consist of two or more
" contiguous tracts of land; at least one of which must be a federally leased
- tract: Within an LMy, diligent development, continued operation, and
- production occurring on one:lease are construed as occurring on all of the

- LMU’s federal leases.’ Thus; the diligence requirement could be met
i through'a mining opération that began anywhere on the LMU and
S proceeded accordmg toa loglcal mine plan.

SRR 5]

The LMU provision:was enacted in recogmtlon that in some instances,
- requiring adjoining federal leases'to meet separate diligence requirements
" -+~ would'not result in the efficient, economical, and orderly development of
ccoal resources. However, because the LMU assumes the date of the newest
. federal lease for meeting lease diligence requirements,” the date by which

production is required on the older federal lease(s) is extended and the
time for beginning royalty payments to the government is delayed. The

-extension of the diligence requirement is provided to the ‘applicant without
compensation to the government.

Regionélz'Cy’oalsv.-Séles":

- In 1979, Interior issued regulations implementing a new federal
i coal-leasing program pursuant to FCLAA and lifted the moratorium on
#+federal coal leasing. These regulations originally identified eight
- geographic areas as containing significant amounts of federal coal and

designated them as federal coal regions or subregions. Because industry

- had expressed little leasing interest in two areas, BLM promptly reduced

the number of designated coal regions to six. In the designated coal
regions, BLM formed regional coal teams, consisting of BLM and state
government representatives, to guide leasing decisions. The federal coal

5An adva.nce royalty is a royalty paid on coal not yet produced. When coal is produced, the advance
royalty is subtracted from the royalties due from actual production.

%The Solicitor’s office at Interior has concluded that FCLAA “allows production in commercial
quantities (as defined for section 2(a)(2)(A) purposes) anywhere withina logical mining unit to be

' construed as’ occumng on all federal leases in the unit for purposes of section 2(a)(2)(A).”

"This means that the diligence period for most LMUs will be less than 10 years. For LMUS containing a
pre-FCLAA lease, not readjusted since FCLAA’s passage and before the LMU's effective date, the
diligent development period begins on the LMU's effective date.
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reglons were certified, or authorized, to lease groups of federal coal tracts

within the reglons at formal reglonal sales.

BT i e

bAfter compleimg a comprehenswe land use plan for a federal coal region,

BLM was required to solicit industry’s expressions of interest in leasing

- wi-specifictracts and review these tracts for compatibility with the .
L comprehenswe land use plan: On the basis of environmental, soc1a1 and
- economic impacts; advice from governors of affected states; interest from

- -industry; projections of future demand for federal coal; anticipated coal
. production; and consideration of national energy needs, the regional coal
team recommended to the Secretary the amount of coal that should be
leased in the federal coal region. After the Secretary established a regional
- leasing level 8 the regional coal team was to rank and select a group of

tracts that approximated this level.: This selection was to be based on the
economics, environmental impacts, and socioeconomic impacts of coal.
BLM was then to prepare a regionwide environmental impact statement

-+ (EI1S) on the recommended combination of tracts as well as on other
- possible combinations. After consulting with surface-managing agencies,

governors, and affected Indian tribes, the Secretary could approve the

tracts, and BLM could offer.them through a competitive sale.

Lease-By—Applicationv

Federal coal tracts outside of federal coal regions can be sold:through a
simpler set of procedures known as lease-by-application (LBA). Tracts sold
under this process must. conform to a comprehensive land use plan, but
BLM does not have to recommend a leasing level, nor does it solicit

- expressions of industry interest. Under the LBA procedures, an interested

- party can file an application for a specific tract which, if approved, will be
-offered for competitive bid. BLM reviews the application and prepares an
EIS or environmental assessment (EA)° on the proposed tract. After BLM

consults with the same parties that would be consulted for regional
leasing, the Secretary can approve the tract, and BLM can offer it through a

. competitive lease sale.

Fair Market Value

The MLA, as amended, requires that the government be compensated for its
coal. The compensation is provided in three forms. In BLM’s competitive

*Between July 1979 and July 1982, the Secretary established regional leasing targets. Interior’s
July 1982 regulatory revisions changed the targets to levels to reflect a change in leasing policy from a
specific amount to a range of amounts.

9An EA is less detailed than an EIS. If the EA results in a finding of no significant lmpact the coal tract
can be offered for sale, Otherwise, an EIS must be prepared before the sale.
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Leasmg Slnce .‘
Decertification of

Federal Coal Regions

lease sales, applicants submit bids called bonus bids that set out the

-amount they will pay to BLM to receive a lease.!? The lease is awarded to

the highest bidder provided that the applicant’s bid meets or exceeds the

- value BLM establishes as the fair market value of the lease.!! Lessees also
_pay rent on leases. And once production begins, lessees pay aroyalty,

calculated asa percentage of the:value of the coal produced.

T

In 51983 asa’ result of controvers1es over leasing procedures, the Congress

. established the Commission on Fair Market Value Policy for Federal Coal

Leasing (the Linowes Commission) to review coal-leasing procedures to
ensure receipt of fair market value, and the Congress imposed a

- moratorium on most lease sales. The moratorium was to last until 90 days
- after the Linowes Commission submitted its report to the Congress. In

March 1984, the Secretary of the Interior -again suspended regional lease

-sales, pending the development and lmplementanon of revrsed coal-leasmg.
- procedures. From March 1984 to February 1987, federal coal w1thm the ’
- federal coal regions could be sold: only to applicants under emergency L

cnterla. 12,

From 1987 through 1990, regional coal teams recommended that Interior
decertify, or disband, all six federal coal regions. The Powder River,

Uinta-Southwestern Utah, and Southern Appalachian regional coal teams
cited a declining interest in leasing coal and poor coal market conditions
as reasons for decertifying. The Uinta-Southwestern Utah regional coal

" team further concluded that existing coal production capacity was

sufficient to meet near-term regional needs. The Utah and Eastern States
BLM:offices also cited substantial savings in administrative costs by
changing from regional leasing to LBA. Although all regions have been
decertified, several regional coal teams still meet periodically to advise
BLM-on leasmg decisions. . -

Smce decertlﬁcatlon BLM reglons have leased coal under the LBA
procedures. From February 1987 through December 1992, BLM received 40
applications for 1.9 billion tons of recoverable coal in the decertified
federal coal regions and Kentucky—less than 1 percent of the federal,

1A bonus is a sum of money paid at the time of the lease sale to the lessor, in this case the federal
government, in addition to royalty payments.

UAccording to Interior's regulations, fair market value is the amount for which the coal deposit would
be sold by an owner who is willing but not obligated to sell to a knowledgeable purchaser who desires
but is not obligated to buy. - .

12An emergency sale could be held if an existing mining operation needed the coal within 3 years, if an

existing operation needed the coal to fulfill contracts signed prior to July 19, 1979, or if the coal would
be bypassed in the reasonably foreseeable future. Reserves are limited to 8 years’ worth of production.
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ObJectlves Scope
and Methodology -

. state, and private in-place reserves in these areas. Thirty-three of these
lease applications are for tracts adjacent to existing mines. The added
. reserves:will allow these mines to:maintain production and extend the life
‘of the mines. Within'4 months of the Powder River Region’s
~  decertification, industry filed four applications for about 800 million tons -
. of recoverable:coal to:maintain existing mines in that region. Similarly,

industry filed three applications for slightly over 100 million tons of

“recoverable reserves within the first year after decertification of the
" Uinta-Southwestern Utal:Region to maintain mines in the Wasatch
Plateau. BLM officials attributed the initial surge of applicationsto
.. +industry’s'pent-up demand for coal stemming from the fact that Interior
- had not leased major coal reserves-since the last regional sale in 1984.

... Concerned about whether BLM was properly implementing FCLAA, the
- #'Chairman, Subcommittee on Mining and Natural Resources, House
: Committee ‘on Interior and Insular Affairs (now the Subcommittee on

Energy and Mineral Resources; House Committee on Natural Resources),
asked us to review various aspects of the federal coal program.
Specifically, we examined actions taken by (1) BLM to encourage the

development of federal ‘coal leases; (2) BLM and the Forest Service to )

address the cumulative environmental impacts of additional coal leasmg, _

~ -and: (3) BLM to con51der projected demand in coal- leasmg decisions:"

We selected for review. four geographic coal-leasmg areas: the Wyommg
portion of the Powder River Basin, the Wasatch Plateau and Book Cliffs

.areas of central Utah, the Warrior Basin of Alabama, and the Appalachian

Basin of eastern Kentucky. Descriptions of these areas appear in appendix

1. At the time we developed our audit methodology, these four geographic

areas contained 23, or 68 percent, of the 34 lease applications filed since
decertification; 80 percent of the acreage under application; and
93 percent of the coal reserves under application. The four areas selected

are also diverse in terms of their geology, topography, and environmental

impacts. Finally, the areas contain lands administered by different
surface-managing agencies, such as BLM and the Forest Service.

To determine if BLM was taking actions that would encourage the
development of federal coal leases, we concentrated on BLM's rationale for
approving the formation of LMUs. To determine whether BLM was allowing
companies to use LMUs primarily to extend the life of existing leases, we

‘reviewed all 13-existing LMUs in the geographic areas we selected. We

reviewed BLM’s files to determine if each LMU was currently producing coal,
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- how the formation of the LMUiaffected the 'tem'ﬁnation of individual leases
* »+within each IMu; and the justification cited in each LM application for
- forming the;LMu:‘We also reviewed:BLM's nationwide data on outstanding

leases to determine the number of active, nonproducing leases with fewer
than 5 years remaining to meet their diligence requirements. These leases

.. constitute the universe of leases that potentially could be candidates for
3 LMUS formed to: extend the hfe of leases that would otherwise terminate.

) . Dunng dlscussmns w1th BLM and Intenor officials, we learned that a
' potentially unqualified lessee had acquired mineral leases contrary to the

provisions-of FCLAA, To assess this situation, we interviewed BLM officials

' in Washington, D:C.; and in‘Casper and Cheyenne, Wyoming. We also
.- sought the legal views of Interior’s Office of the Solicitor and examined
. relevant laws; legislative histories, and agency regulations. We did not
~ review all existing federal leases; to determine if Interior awarded any

mmeral leases to lessees that were not qualified to obtain additional
mineral leases. Such a review would have required that we examine

~hundreds of lease files and make determinations of the lessees’
~qualifications. However, we did review Interior’s files and internal controls
- to determine whether the Department was disqualifying lessees that d1d
- not met FCLAA s lessee: quahﬁcatlon prov151ons

SiEE i

‘ To assess the extent to eruch envn‘onmental documents prepared under
", the LBA process addressed cumulative environmental impacts and met

*BLM’s and the ForestService’s requirements that the agencies analyze and

_document these impacts, we reviewed pertinent legislation and

regulations. For example, we reviewed the National Environmental Pohcy

-+ Act (NEPA), FCLAA, and the Surface Mlmng Control and Reclamation Act of
' 1977. We also rev1ewed BLM's and the Forest Service’s NEPA handbooks to -
- identify the agenc1es requlrements for documentmg cumulatlve impacts.
. We considered that the ‘agency had addressed cumulatlve impacts if the EA

or EiS (1) contained a brief discussion presenting ev1dence demonstratmg
no 51gn1ﬁcant cumulative impact on the individual resources or .

(2) referenced directly to a section in aprior environmental document or

study.

We also interviewed personnel who prepare and review environmental
analyses in (1) BLM's District Offices in Price, Utah; Jackson, Mississippi;
and Casper, Wyoming; (2) the Manti-LaSal National Forest Supervisor’s
Office; and (3) the Office of Surface Mining’s offices in Denver, Colorado,
and Knoxville, Tennessee. The leaders and resource specialists on the
teams who prepare environmental documents in these areas informed us
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ol ‘We then‘analyzed th‘e:-eniriroiunental documents prepared under the 1LBA
i . process in the Wyoming portion of:the Powder River Basin, the Book Cliffs

of the resources for which.cumulative environmental impacts must be

'-analyzed. We also contacted environmental groups in Kentucky, Utah, and
E Wyommg to determme thelr level of part1c1patxon in environmental
- reviews.: o T

e

and Wasatch Plateau of central Utah, and the Warrior Basin of Alabama,

. since‘their respective coal regions were decertified to determine how

cumulative ilpacts were documented. We also examined environmental
assessments prepared in eastern Kentucky under the LBA process since

- February:6, 1987. For the areas examined, we also reviewed pertinent
- “documents such as cumulative hydrologic impact assessments, BLM's tract

delineation and geological reéports; regional Eiss, and hydrologic reports

: 'prepared by the U. S Geologlcal Survey

3 To detetmme how BLM uses' market demand in leasmg federal coal we
-interviewed BLM personnel and industry representatives to ascertain how
- demand had been used and is presently being used in the federal . .
"coal-leasing program. In addition; we reviewed the legislative history of
*'FCLAA and reviewed the literature on the federal coal program to identify

any requlrements for usmg demand

We performed our review. from December 1991 through April 1994 in
i -accordance with generally accepted government auditing standards.
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Chapter 2

BLM Has Taken Actlons That Do Not
Further FCLAA's Goals of Discouraging
g Speculatlon and Encouraging Development

Unquahﬁed Lessee
Allowed to Acqulre

Addltlonal Mlneral
Leases

BLM has taken actions that do not further FCLAA’s goals of discouraging

speculation and encouraging the development of federal coal leases. In the
- “first action, BLM issued federal oil; gas, and coal leases to a lessee who is :
- unqualified to receive them. The lessee holds two pre-FcLAA leases which
' have not met the coal production requirements that FcLAA added to the

MLA: In the second action; BLM allowed the act’s LMU provision to be used

- for the primary purpose of extending the life of a federal coal lease that

was within months of being terminated for lack of production. The lessee

- acquired a new, much smaller federal coal lease; formed an LtMU with the
‘two leases, and thus obtained a 10-year extension of the older lease’s
"diligent development period. This action could set a precedent for
‘allowing nonproducing federal coal leases to be formed into LMUSs to avoid
S :bemg termmated

- BiM has issued federal mineral leases to a lessee who does not meet the
. ‘coal production qualification requirements that FCLAA added as section
- 2(a)(2)(A) to the MLA. Under section 2(a)(2)(A), no lessee who holds and
- has held a pre-FCLAA coal lease for more than 10 years is qualified to be

issued new mineral leases under the MLA (oil, gas, coal, and other mineral
leases), unless the coal lease is producing coal in commercial quantities.

The provision seeks to spur development of pre-FCLAA federal coal leases
by discouraging -holders of pre-FCLAA leases from keeping those leases for

long periods of time without producing coal from them. BLM considers
that, although'the Kerr-McGee Coal Corporation has held two pre-FCLAA
-coal leases in-an LMU from which no coal had been produced since

February 1988, Kerr-McGee is qualified to be issued additional federal

- mineral leases.! From March 1988 through November 1992, Kerr-McGee

acquired 36 additional federal mineral leases—35 oil and gas leases and 1
coal lease.

If found to be disqualified, companies can reestablish their qualifications
in anumber of ways. Among these ways are (1) relinquishing the
nonproducing lease, (2) assigning the lease to an unrelated entity, or

(3) combining the lease into an LMU that is producing in commercial
quantities. Once these actions have been taken, the company and its
affiliates are removed from the list of disqualified lessees. However, if the
company holds any disqualifying leases, it remains disqualified from being
issued additional mineral leases. For example, a company included four

'BLM's headquarters provides its state offices with a list of lessees who are disqualified under section
2(2)(2)(A) on the basis of their production activities on federal coal lease tracts in all states. In the past
few years, these disqualification lists have identified 20 to 30 companies that are not qualified to obtain
additional mineral leases.
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nonproducing federal coalleases in a producing LMU, and BLM determined

- that while these leases no longer were disqualifying leases, because the
- = company had other disqualifying leases, it remained disqualified. In
- - - another case, a company included leases in an LMU; however, BLM

determined that because the LMu-was not producing, these leases

continued to disqualify the company.

e P . PRI
TR I . A

Hlstory of Kerr-McGee
Leases - :

-In 1965 and 1970, Kerr-McGee obtained two federal coal leases. After the

passage of FCLAA in 1976, Kerr-McGee became subject to the act's

- requirement that it produce coal in.commercial quantities from these
- leases after December 30, 1986,-or become disqualified from obtaining

additional oil, gas, coal; or other mineral leases covered by the MLA. As of
September 26, 1986, these two pre-FCLAA leases had not produced coal, and
Kerr-McGee had combined these leases with an adjoining producing state

.. coal:lease.to.form an IMU. As a result, Kerr-McGee Would be a quahﬁed
.. lessee-as long as the LMU was producing coal in commerc1a1 quanutles ,
.. Under the:act, production-on any-lands contained:in the LMU is cons1deredw

as occurring on all federal leases in the LMU. On. October 26, 1987, .
Kerr-McGee notified BLM’s. Wyoming State Office that it intended to place

: : the IMU on tempora.ry standby, and producmon stopped in Februaxy 1988,

: The quesuon of Kerr-McGee S quahﬁcauon arose several days before a

scheduled September 1991 coal lease sale in which Kerr-McGee would be

.a bidder. BLM staff raised questions:of how to interpret a lessee’s
.qualifications under section 2(a)(2)(A) for leases in an LMU that was not
- producing and had not yet produced in commercial quantities. On

October 1, 1991, attorneys for Kerr-McGee wrote to Interior’s Regional
Solicitor’s office to explain why the company was qualified to bid under

'section 2(a)(2)(A) for this and other federal mineral leases: They noted

that because of depressed market conditions and contract requirements,
Kerr-McGee temporarily suspended mining operations on the LMu. They
asserted that in accordance with Interior’s regulations implementing this
provision, Kerr-McGee had a “producing” mine because it was “operating
an ongoing mining operation consistent with standard industry practice.”
As evidence, their letter cited the multimillion-dollar investment already

-made in the LMU and the fact that-the company was maintaining all its

permits. Furthermore, they contended that the temporary cessation of
production was typical of industry practice. The letter also indicated that
Kerr-McGee expected to resume production in the near future. Over the
next year, discussion took place between the district and state offices,
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o ’-headquarters, and the Regional and Headquarters Solicitors’ offices about ‘
- whether Kerr-McGee was quahﬁed

. :;On February 22 1993 we asked Intenor s Solicitor to provide its opinion

S _on-whether Kerr-McGee was qualified to receive new mineral leases. (See

app. I1L.) On August 4, 1993, Interior’s Associate Solicitor for Energy and

- Resources advised us that BLM had been properly issuing MLA leases to
.o+ Kerr-McGee since-March 1988, despite the continued absence of
-.. commercial production on its LMU..(See app. IV.) The Associate Solicitor
- did not rely on the reason cited by Kerr-McGee’s attorneys in their 1991
-letter. Instead, the Associate Solicitor argued that a federal lease is
. producing coal in-.commercial quantities pursuant to section 2(a)(2)(A) if

that lease is within an LM that is producing in accordance with its

- “stipulations of approval.” The stipulations of approval for Kerr-McGee's |
-+, LMU provide that Kerr-McGee must meet the 10-year diligent development

requirement, under which the operator promises to produce coal in
commercial quantities from the LMU within 10 years of the LMU's effective

.date. Accordingly, in the Associate Solicitor’s view, “the holder of a lease

in an LMU meets the production in commercial quantities requirements of

. section:2(a)(2) (A). when the LMU is meetmg the diligent development

requlrement for the LMu.”

?The Assoc1ate Sohmtor concluded that section 2(a)(2)(A) has not
. prohibited BLM from issuing leases to Kerr-McGee. However, the Associate
+ .+ ~Solicitor-acknowledged that this view was “not entirely free from doubt”
---and represented an interpretation that was “a matter of policy formulated

by the previous administration that meets the letter of the law.”
Furthermore, the Associate Solicitor conceded that this interpretation
“appears not to-be in concert w1th a maJor goal of FcLaA, which was to

. reduce: speculatlon

FCLAA'’s and BLM’s
Regulations and
Instruction Memorandum
Do Not Support BLM’s
Determination =

'We believe that Kerr-McGee is not qualified to obtain federal mineral

leases under section 2(a)(2)(A) because it has not produced coal in

- commercial quantities from the LMU since the LMU was formed and has not

produced any coal at all from the LMU since 1988. The language of this
section is clear that a holder of a pre-FCLAA coal lease who has held this

“lease for 10 years only qualifies to obtain any additional MLA leases if the .
" holder is presently producing coal under the lease in commercial

quantities. For the purposes of this determination, under the act, actual
coal production anywhere in an LMU ;is attributed to all leases in the LMU

2S'cii;vula.tions of épproval are provisions governing a lessee’s operations under a specific LMU.
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.and could be used to.satisfy section 2(a)(2)(A)’s present production

requirement. However, in-this case, Kerr-McGee has never produced coal

from the two federal leases in the LMU and has not mined coal anywhere
else in the LMU sirice 1988, Additionally, while coal was produced from the
© . LMU pnor to 1988 coal was: not produced in commercial quantities.

o We dlsagree w1th Intenor s Assoc1ate Solicitor’s mtelpretatlon that FCLAA
" permits BLM to use the-10-year LMu-diligent development period to satisfy
“the commercial production requirements that holders of pre-FCLAA leases
must meet to remain eligible under section 2(a)(2)(A). FcLAA's legislative
history indicates a congressional awareness that the term “diligent
development” refers to a period of time distinctly preceding “producing in
‘commercial quantities.” The Congress chose to employ only the latter
- phrase in section 2(a)(2)(A). Where the Congress wished to make a lessee
-:subject to “diligent development ‘as in section 7 (b) of FCLAA, it specifically
used thls term S S

Lo ‘Also, both sectlon 2(d) of FCLAA, whlch authorizes the formation of IMUS,

. ‘as well as.the tMU stlpulatlons distinguish between “diligent development"
“and coal “production.” Furthermore; the Associate Solicitor’s
interpretation is at odds with a:previous Solicitor’s opinion that concluded
that equating diligent development with the production of commercial
quantities “would empty the section [2(a) (2) (A)] of any meaning.” It
- would permit the lessee to extend its eligibility under section 2(a)(2)(A)
for the length of the LMu’s diligent development period, thereby defeating
the antlspeculanve puzpose of tlus provision.®

We also dlsagree w1th the assertlon of Kerr-McGee s attorneys that the
- ‘company is not disqualified by section 2(a)(2)(A) from receiving new
leases because it has been producing coal from its LMU since 1988 in
accordance with standard industry practice. BLM’s regulations and
guidance make:clear that alessee still would be considered as producing -
coal in accordance with standard industry practice, even though

SH.R. Rep. No. 681 at 13; 122 Cong. Rec. 488 (1976). -

492 LD. at 548-51 (1985). The Associate Solicitor’s opinion is also at odds with an Office of Technology
. Assessment report on section 2(2)(2)(A). “Potential Effects of Section 3 of the Federal Coal Leasing
Amendments Act of 1976-A Special Report OTA—ITE-300 Ma.r 1986, p. 84.

5We also note that according to the Solicitor’s April 11, 1994, opinion, even if a lessee’s LMU failed to
produce coal in commercial quantities during the LMU s dlhgent development period, the lessee would
not be considered as retroactively ineligible to receive the leases issued during this period. We
disagree. Such leases would have been issued in violation of the statutory requirement of section
2(2)(2)(A), i.e., a lessee is ineligible to receive new mineral leases when not producing coal in
commercial quantities on a pre-FCLAA lease.
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Lessee Allowed to
Form an LMU to Keep
a Nonproducing
Federal Lease From
Being Terminated

production. is interrupted for short periods (i.e., days.to. months). While the

‘repair of equipment and weather conditions are examples of such
..~ short-term interruptions, the cessation of production because of market
- ‘conditions is not: listed as an exception. In fact, BLM Instruction
- Memorandum No: 87-525, clearly states that market conditions do not
- justify the suspensmn of productlon

Phee

. ‘We‘beheve that Kerr McGee S mterpretatlon of “standard mdustry
- practice” conflicts with the congressional policy behind FcLAA—to spur

coal production from,fegieralil"easesr-—which remains as valid now as when
enacted in 1976. In passing FCLAA, the Congress wished not merely to

increase the nation’s supply of coal but also to increase the federal
. contribution to that supply: There is no evidence to suggest that during

periods of low coal demand, the Congress intended federal coal leases to
remain idle while state and private leases with more stringent terms
prov1ded such coal as the market required. Indeed, the idea that operators
could treat their federal coal reserves as surplus to be called on only in

. periods of peak demand appears to contradict squarely FCLAAs goals of
-encouraging current productlon and discouraging the speculatlve holdmg

of federal coal

- ,Sectlon 2(a)(2)(A) does not requlre coal productlon in a depressed market.

Rather, a lessee wishing to qualify for new leases may sell or relinquish the

. leases that are causing disqualification. Such transfers will either allow the

leases to be obtained by an operator who will produce coal from them or
will allow Interior to re-lease the tracts in question.

FCLAA provides that LMUs be used to foster the maximum economic
recovery and the efficient, economical, and orderly development of federal
coal. However, BLM allowed the act’s LMU provision to be used when the
primary purpose was to extend the life of a soon-to-be-terminated
nonproducing federal lease by combining it with a much smaller, newly
acquired lease. This action raises concerns about fairness, precedent, and
compensation to the government for 89 other federal coal leases that are
within 5 years of being terminated for lack of production. In July 1994,
Interior officials advised us that they are developing criteria to prevent
lessees from using the LMU provision principally to extend the life of
nonproducing federal coal leases.
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* History of Wyoming LMU ... - The Northwestern Resources Company (NWR) LM is different from other
Dotk Tt s T wn existing LMUS in the areas covered by our review in that a nonproducing
- federal ledse that otherwise'would'have been terminated was combined
: : VUL - with a much:smaﬂer;“:nev'vly: acquired federal lease primarily to extend the
et e e L i o life ofthe nonproducingilease: BLM's Wyoming state office noted that the
T -~ smalllease, acquiredunder the LBA process, was the only LBA lease that the
office was aware of that would require a new mine to start productlon—all
g o sl other iBA leasésthad beén-acquiredito extend the life of or solve coal
Lot quality problems with! existing mines. In July and September 1992, BLM
fnils b officials responsible forithe areas included in our review told us that there
e were 13 existing LMUs, 12 of whichiwere producing at that time. All 13 LMus
 had been formed from: ex1st1ng federal coal leases, none of which was less
i than 4‘years old TR I AR,

o In the Wyormng portlon of the Powder River Basin, a large federal coal
1 lease known' as the Rocky Butte tract, containing an estimated 545 million
-tons.of recoverable coal, was ‘due to terminate in February 1993 because
- the lessee~~Nwr=had not'produced coal from the lease. NWR acquired the
- Rocky Butte lease from another.company in late 1990—less than 3 years
before the lease had to meet its diligence requirement or be terminated. As
~ part of a subsequent evaluation, BLM’s Northwest Regional Evaluation
Team cohcluded: that the price that NWR paid to acquire the Rocky Butte
“lease represented a speculative coal value and the lease had no chance to
‘ /ach1eve productlon in tlme to meet its d1]1gence requirement.
o “"However before the Rocky Butte tract lease would have terminated, NWR
. applied for a federal coal lease on an axl]acent tract of land containing an

o ~estimated 55 million tons of recoverable coal with the. mtent of forming an b
L IMUL NWR pubhcly stated that the prmmry purpose of acquiring the smaller

-7 tract, known as'West Rocky Butteé;'was to form an LMU to save the Rocky
"' Butte tract from términating for not achlevmg d111gence Evenbefore the
_lease sale was held, BLM officials in: the Casper District Office were
- reviewinga draft application and mine plan for the proposed LMU. By
- leasing the West Rocky Butte tract and combmmg it with the much larger
- Rocky Butte tract into an LMU, NWR would extend by:10 years—until
- 2008—the diligenceperiod within which it would be required to begin
commerc1a1 productlon and payment of federal royaltles

On September 24, 1992 before the pendmg West Rocky Butte lease sale,
- we requested that the Director of BLM reconsider the appropriateness of

the sale and the subsequent formation of an LMU. (See app. V.) We were

concerned that the effect of allowing NWR to form this LMU would be to
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- . provide the company with an-additional 10 years in ‘which to meet FCLAA S

diligence provision on the existing lease.and could set a precedent for
other nonproducing federal coal leases that were getting close to

v termination. BLM's résponse:to our inquiry noted that holding the lease sale
- for theAWestf Rocky Butte tract was.in the public’s best interest, but the

- response did not: explam how the sale and proposed MU would foster the .

imaximum economic: (recovery of the coal deposit any more than reoffenng :

the lease xtract for sale at a/later date Would (See app VI )

b

Sy ’NWR subnutted a formal ’apphcatlon to BLM on January 7 1993 to combme
' the Rocky Butte and West Rocky: Biitte tracts into an LMu. Subsequently,

‘on Jahuary:19, 1993, Bum-awarded:the West Rocky Butte lease to NWR, the'

.. sole bidder: The: lease: ‘was made retroactive to Ja.nuary 1,1993. And, on

December:10, 1993; BiM.approved the LMU, effective January 19, 1993,
thereby extending, by almost 10 years, the life of the Rocky Butte tract,

++ “which otherwise would have terminated in February 1993. BLM, however,
-+ -«did not have ¢riteria:for determining that approval of an LMU was ‘
« .consistent with:FCLAA’s: goals of discouraging speculatlon and encouragmg
; the development of federal coal leases :

.Furthermore BLM. approved the formatxon of the LMU application,
apparently accepting the company’s statement that it would begin
production within the new diligent development period, even though BLM's
figures suggested that.the LMU could not begin production within this time
frame. NWR stated in its LMU application that coal production from the LMU

. would begin in 1996-—well- within the time frame required to meet the act’s
.. diligent development provision. However, in arriving at a minimum

acceptable bid for the West Rocky Butte tract, which in part was based on

“the assumption that the tract would be included in the proposed LMU as
well as:on BLM's analysis of the:market for Powder River Basin coal, BLM
concluded that coal production froin the LMU would not start until 2016.
BLM's projected production date is 13 years after the proposed LMU’s

. diligence period terminates..: -

Approving NWR’s LMU
Raises Concerns

‘ ‘BLM s approval of NWR’S LMU raises concerns relating to fairness, precedent

and compensation to the government. In order to meet FCLAA’s diligence -
requirements; other coal lessees have allowed their leases to terminate or
faced having to.produce coal'under uneconomic conditionsin order to

- hold them. In the case of NWR, the.company acqu1red asmall coal tract
: located next to an. e)ﬂstlng, much larger but: soon to be terminated federal
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- lease. Consequently, it was able to obtam a 10-year dlhgence extension -
' through the IMU prov1510n S

© _NWR's LMU could set a precedent for other nonproducing federal coal leases
to be formed into tMUS to primarily extend the diligent development period
of the existing lease(s). In the-areas we reviewed, 16 nonproducing federal
- leases were in pending tMUs. For-example, in Utah, there were 9 pending
LMU applications to ¢onsolidate 14 nonproducing leases. Three of the
applications, if approved, would result in LMU tracts with no mine. A fourth
application included a-lease with a mine, but the mine was not producing.

* The remaining three LMUs would each contain at least one producing lease.
Nationwide; as of September 30, 1992, there were 89 active but

- nonproducing leases with 5 years or less remaining to meet their diligent
development requlrements ‘

‘ Approval of LMUS pnmanly to extend the life of a federal coal lease may
- result in a substantial loss of revenue to the federal government compared
- with reoffering the tract for lease. By extending leases that are about to
terminate, the federal government grants lessees the right to postpone
production and related royalty payments without compensation to the
government. Furthermore, while NWR was the sole bidder for the West
- Rocky Butte lease and the federal government received a $16.5 million
bonus bid, allowing the Rocky Butte lease to terminate and reoffering the
two tracts as a single new lease tract may have generated a larger bonus
- bid.and brought the lease into production as soon or sooner than BLM
- estimates that NWr will. BLM officials concluded in 1990 that if the Rocky
Butte lease terminated, there would be no impediment to future
development of the tract by the lessee or another entity when the market
for Powder River Basin coal was no longer saturated. BLM also noted that
letting the lease terminate and then offering the combined Rocky
- Butte/West Rocky Butte tract would create a far more competitive leasing
situation where numerous companies could bid on the combined tract,
rather than just Nwr. BLM’s Branch of Mining Law and Solid Minerals and
the Northwest Regional Evaluation Team in Wyoming estimated that
bonus bids for the Rocky Butte tract could range from $25 million to
- $125 million. Tracts in the Powder River Coal Basin, somewhat smaller in
size than those in Rocky Butte, have sold for large bonus bids. For
example, in 1992, the West Black Thunder tract, with an estimated
418 million tons of coal (compared with the estimated 600 million tons of
' recoverable coal in the combined Rocky Butte/West Rocky Butte tract),
sold for $72 million. And the North Antelope/ Rochelle tract, with an
estimated 394 million tons of coal, sold for $87 million.
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BLM Is Developing Criteria

to Ensure: That LMUs Meet
FCLAAs Goals ’ '

FCLAA does not specify, nor does BLM have cﬁtena for detennmmg, when
an LMU is consistent with FcLAA’s goals of discouraging speculation and

.encouraging the development of federal coal leases. However, on
: December 10; 1993, BLM published in the Federal Register an advance

i ‘notice of proposed rulemaking requesting public comments on all aspects

of LMUs, including the issues discussed in this report. In July 1994, Interior

oo officials told us that they are considering proposed regulations that would
« provide criteria for BLM to use in determining whether to approve an LMu.

. ' .
Conclusions |

Both we and Intenor agree that BLM has taken certam actions that do not

- further FCLAA’s goals of discouraging speculatnon and encouragmg the o

o development of federal coal leases. We continue to believe that’

. Kerr-McGee is not qualified to -obtain federal mineral leases under section

s F; 2(a)(2)(A) because it has not produced coal in commercial quantities from
.+ the IMU since the LMU was formed and indeed has not produced any coal at

all from the LMU since 1988. Interior’s interpretation of this provision fails

: . to encourage the development of those federal coal leases as }
.- contemplated by the act. While Interior concluded that section 2(a)(2)(A)

has not prohibited BLM from issuing leases to Kerr-McGee, the Associate
Solicitor acknowledged that this view was “not entirely free from doubt”
and represented an interpretation that was “a matter of policy formulated

- by the previous administration that meets the letter of the law.”

i ‘Furthelmore, the Associate Solicitor conceded that this interpretation

L “appears not to be in concert with a major goal of FcLaA, which was to

. | ~reduce speculation” and the regulation could be amended as part of the
. proposed rulemaking on LMU issues,

Since March 1988, Kerr-McGee has obtained 36 mineral leases covered by
the MLA. Because BLM has deemed Kerr-McGee to be a quallﬁed lessee,
Kerr-McGee can continue to obtain additional oil, gas, coal, and other
mineral leases, even without producing from exnstmg coal leases that it
has held for over 20 years, until later in the IMU’s diligent development
period. By contrast, BLM has regularly disqualified other lessees with

nonproducing federal coal leases from obtaining additional mineral leases.

In addition, other companies that were not qualified to obtain additional
mineral leases reestablished their qualifications by relinquishing
nonproducing leases, assigning leases to unrelated entities, or combining
leases into producing LMUs.

BLM has also allowed the act’s LMU provision to be used when the primary

* purpose was to extend the life of a federal coal lease that was about to be
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Recommendations

Agency Comments

and Our Evaluation

- terminated because it had not achieved its diligent development

requirement. We are concerned that BLM's actions may encourage other
coal lessees to form LMUs for the primary purpose of extending the. diligent

 development periods of their nonproducing federal coal leases. While
" BLM's actions were taken without criteria defining when the formation of

an LMU'would further FoLAA's: goal of discouraging the speculative holding
of federal coal leasés and encouragmg the development of coal production
from federal leases; Interior is now considering proposed regulations that
would provide such criteria.

We recommend:that the Secretary of the Interior cease 1ssu1ng any
" additional MLA leases to unqualified companies and amend existing
. regulations to ensure that lessees holding pre-FcLAA leases will not be

issued new mineral leases under the MLA unless they have met the coal

& productlon requlrements that FCLAA added to the MLA.

- With respect to the MLA leases a]ready improperly issued to Kerr-McGee or

other companiesthat were not qualified, we recommend that the Secretary

" .review these leases for action in accordance with all apphcable statutory
and regulatory prov1s10ns :

In-addition, we recommend that Intenor continue its efforts to revise its
- regulations to provide criteria that BLM can use to determine whether the

formation of an LMU is consistent with FCLAA's goals of discouraging

- speculation-and encouraging the development of federal coal leases. We

also recommend that for each LMu approved, BLM document how the
approved LMU meets these regulatory criteria.

Interior’s Solicitor, as well as Kerr-McGee, disagreed with our conclusion
that Kerr-McGee was ineligible to receive new leases under the MLa
because two pre-FCLAA coal leases that Kerr-McGee holds have not
satisfied the production requirements of section 2(a)(2)(A) of the mrA. The
Solicitor stated that the Secretary of the Interior has the authority to issue
regulations that substitute an LMU's diligent development requirement for
commercial production requirements that holders of pre-FcLAA leases must
meet to remain eligible under section 2(a)(2)(A) to obtain additional
federal mineral leases. We believe that the MLA provides no authority for
exempting Kerr-McGee’s pre-FCLAA leases from the requirement to produce
coal from those leases in order to continue to be eligible. In addition,
although Interior’s regulations provide for temporary suspensions of
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mining operations, we do not believe that Kerr-McGee's production

“stoppage for a continuous 6-year period is the kind of temporary

suspension envisioned by Interior’s regulations. Despite the Solicitor's

- disagreement, the Solicitor stated that while BLM’s interpretation of and
© . compliance with section 2(a)(2)(A) was the policy of past administrations
- ‘and arguably did not well serve a major goal of FCLAA—to reduce
' speculation—the regulation could be amended at any time and may be
" considered in the proposed rulemaking on LMU issues. .
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Since decertification of the federal coal regions, most lease sales have
- added reserves to existing mines rather than providing the basis for new
Fomme e e e e et ines-Consequently, -BLM and the-Forest Service have generally prepared
ST .« tract-specific énvironmental assessments rather than the more
- comprehensive regional environmental impact statements prepared under
the regional leasing process. Federal regulations and BLM's and the Forest
. Servicels policies:require that cumulative impacts be adequately assessed
-and that these impacts.be. documented in EAs and EISs.

While EAs can provide an adequate basis for 1denufymg and addressing
cumulative environmental impacts, we found that documents prepared by
BLM and the Forest Service did not always identify and address the
cumulative impacts of coal mining. Specifically, the EAs and Eiss prepared
for coal leasing in three of the four locations that we reviewed addressed
cumulative impacts on most resources, whereas EAs prepared in Utah
addressed cumulative impacts on only a few resources. For the purposes
of this review, we considered that the agency had addressed the
cumulative impacts if the EA or EIS (1) contained a brief discussion
presenting evidence demonstrating no significant cumulative impact to the
individual resources or (2) referenced directly to a section in a prior
environmental document or study. Documentation of impacts in EiSs and
EAs is important because it clearly demonstrates that environmental
impacts have been considered. The failure to consider the potential effects
of coal mining on key resources, such as groundwater and wildlife, could
have serious adverse consequéences. '

' e Both the surface and underground mining of coal can greatly affect the
Coal MlIlll’lg Ca‘n surrounding environment. Surface mining disturbs the overlying topsoil
Greatly Affect the and vegetation, while underground mining can fracture the overlying rock
Surroundmg ‘ strata and cause it to subside. Also, water draining from mined areas can
Environment pollute surface water, and grosqdwater aquifers can be destroyed,

= depleted, or degraded. Coal mining can also adversely affect fish and

wildlife habitat and can degrade the human environment by putting
additional strain on a nearby community’s infrastructure. For example, a
large influx of new workers at a coal mine can put an additional burden on
existing transportation, housing, schools, health care, law enforcement,
water, and sewage facilities. When the potential impacts of coal mining are
identified in EAs or EISs, these impacts can often be mitigated, and the land
can be reclaimed and restored, to some degree, to its original appearance.
In some instances, wildlife habitat can actually be improved. Coal mining
can also have positive impacts. The creation of new jobs in an
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i

N EPA and FCLAA
Require That
Enwronmental

Impacts From Leasmg

Coal on Public Lands
Be Assessed

economicallyr.depressed ;are,a_.',is generally welcomed by the community.

- Associated increases in state and local taxes can be used to improve the
: :cqmmunity’seinfrastructu.rea EEE

Begmmng in the 19605 the Congress passed legislation to protect the
S _.enwronment fromthe effects; of various activities including coal mining.
‘. .. The National Enwronmental Pohcy ‘Act directs the responsible federal
- agency to prepare a detailed statement on the environmental impact of
.major federal actions that significantly affect the quality of the human

environment. FCLAA specifically directs the Secretary of the Interior, before
issuing a coal lease, to. consider the effects that mining may have on the

‘ ?enwronment the economy, agnculture, and pubhc services. .

RS E TN

Under regulatlons nnplementmg NEPA federal agenc1es are requlred to
' analyze and document environmental impacts in elther an EA or an EIS. An
. ~EAls intended to be a concise public document that bneﬂy prov1des
sqfﬁc1ent evidence and analysis for determining whether any significant
-+ impacts exist..If upon completing.an Ea, the agency does not identify

significant impacts, it prepares.a finding of no significant impact; this
completes:the environmental analysis. However, if significant impacts are
found after preparing an EA or significant impacts are expected initially,

-the agency must prepare a more-detailed and formal EIS. NEPA's regulations

list extensive requirements for the.format and content of EIss but are not
as specific for Eas. »

NEPA’s regulations allow individual agencies to identify spemﬁc actions for
which an EIs must be prepared and other actlons for wh1ch a less-detaﬂed

_EAis adequate. In implementing FCLAA, BLM has promulgated its own
-regulations, which outline how BLM is to assess the environmental impacts

of coal leasing and how to determine whether an Eis or an EA is needed.
When leasing federal coal under regional leasing procedures BLM s
regulations require that the Bureau prepare an Eis on the combinations of
tracts that are to be offered for lease. When leasing under the LBA process;
the surface-managing agency may prepare either an EA or an EIS,
depending on the significance of anticipated impacts. Of the 11
environmental documents that we examined, the surface- managing
agency prepared an EA for 10. BLM prepared an EIS for the West Rocky
Butte Tractin Wyoming’s Powder River Basin because the lease
application was for a new mine start, which could significantly affect the
environment.
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The preparation of environmental documents can be a collaborative effort

‘of the affected federal agencies. For example, in Wyoming, Interior’s

Office of Surface Mining contributed to the preparation of all four EAs and
EISs that we revieWed, even though BLM was the lead agency. The Forest
Service also contributed to the EA prepared by, BLM for the West Black .

‘. Thunder Tract in Wyorning becaise some federal Jands: w1th1n the, lease
+ boundary are managed by 'the Forest Service. In the Wasatch Plateau of
* " "central Utah, the Forest Service takes the lead in preparmg enwronmental
- documents, and-BLM is a'contributing agency. BLM was the sole agency .
'~ involved in preparifig theé Eas'that we examined in Alabama and Kentycky

b

BLM and the Forest: -
Service Must Document
Cumulative Impacts on
Ind1v1dual Resources

Some Environmental
Assessments Address -
Cumulative Impacts
on Only Few
Resources

' In addition to'NEPA’s! regulatlons that require agenc1es to evaluate

cumulative impacts, BLM's and the Forest Service’s handbooks for NEPA'S

" implementation contain policy stating that the results of agencies’ analysis

must be documented in EAs'and EISs. A cumulative impact is the impact on
the énvironment that results from-'the incremental impact of a single
action when added to other past; present, and reasonably foreseeable
future actions. For'example, when a federal agency evaluates the impact
of water draining from’'a mine on‘anearby stream’s trout fishery, it must
determine this impact together with drainage from nearby mines and from

‘new mines from which water is-planned to be discharged into the stream
' ‘in‘the future. It is important'to consider actions collectively because a

certain action that individually may seem to have a minor impact may have
a significant impact when added-to other actions.

Environmental do¢aments prepared for coal lease applications in Utah
addressed few of the cumulative impacts from coal mining, whereas
environmental documents that we examined in Kentucky and Wyoming
addressed cumulative impacts on most resources. BLM and Forest Service

- officials in Utah reported that they did not address cumulative impacts in

EAs because these impacts were already discussed in previously prepared
EIss that they used in their analyses. They added that documentation of
cumulative impacts on many of the resources was unnecessary because no
issues concerning these resources were raised during scoping meetings.
However, this determination was not made part of the EA. In Wyoming and
Kentucky, where environmental documents more completely documented
cumulative impacts, we found that the public was more involved in the
environmental evaluation process.. -
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- Inithe four arees';We‘vis‘ited;::BLMcand: Forest Service interdisciplinary teams

prepare EAs and Eiss. These interdisciplinary teams:generally consist of: .

‘individuals with occupations appropriate to the scope and issues tobé
;dlscussed\m the environmental document. For coal leasing, these

mdlvrduals include geologists, biologists, mining engineers, and

-, €conomists LM s and the Forest Service’s handbooks contain lengthy lists
. ofre ources that should be analyzed when preparing environmental

fHowever not all resources are affected by coal mining. BLM and

‘a]ys

‘Forest Serv1ce ofﬁmals said that when evaluating coal leasing, it is
nnportant to evaluai:e cumulatlve ‘impacts on air quality, surface water

quahty and qu t1ty, groundwater quality and quantity, fisheries, game

. .species, 'threatened and endahgered species, socioeconomic resources,
o transportatlon facﬂmes Visual resources, and recreation. In addition to
: 'these resources BLM officials’ respon51ble for Eas in Alabama and Kentucky

also evaluate cumulatlve impacts: on  wetlands and ﬂoodplams and on

1

. We exammed EAS and EIss prepared for 11 leases-by-apphcatmn filed for

‘tracts ini the Wasatch Plateau-Book Cliffs of central Utah, the Powder
River Basm in Wyommg, the Warrior Basin in Alabama, and the

i

Appalachlan Basin in Kentucky. We determined whether cumulative
impacts’ to the above resources were addressed in each EA and EIS and the

level of detall contamed in each document Our criteria for considering the
cumulatlve 1mpact to be'addressed was that the environmental document

. (1) contain:a bnef discussion of the evidence demonstrating no significant
- cumulative impact on the individual resource or (2) reference directly to a

section in a prior environmental document or study. Some agency officials
said that they considered cumulative impacts but did not document the
results in Eas or Eiss. For the purposes of our ana1y51s, we did not consider

o th1s to‘meet the agéncies’ regulatory requirement that cumulative nnpacts

be assessed and documented in EAs and EISs. However, we do not intend

- our ana1y51s to bea review of NEPA S comphance Our results are

summanzed in ﬁgure 3.1.
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Figure 3.1: Cumulative Impacts on
Individual Resources Addressed. in
-Environmental Documents, .

= [&8)T [ § /. g v [
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§~g ﬁ‘»ég 2o Se .'54: 2. /23/2s8 34'5
‘ s&le & 3 |58/ 85/55/§5/58
b 2¢/35(8F €S 55 /55/88/858/28
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Groundwater quantity 10|10 @® |® @ | ®]O|O]|]O
.- Game species 1010 @® | ®@|®]|@|O|O|e@
Fisheries NA[NA|INANA| @ | @ ] ® | @ @ |O| @
nemseetoons | [ [w[ [ @ Twlw|w[m[oo]
,’Socioeconomics - oJ|0 0. ]JOJO|O{O|]O|O]|O|O
.. Transportation - olo|jolo|e|o|O|elOo|O|O
Visual resources | O Oflo|lOC|e |e@ ®|®  NniO| O
Recreation NA‘ ‘ . : O|le | ®e|e®e ® @ |O|nNA
Wetlands & floodplains § NA - | NA NA [ NA [ NA [ NA [Na [ Na[Na O
Vegetaton - |NAYNA |NA |NA{NA [NAfNA|NA [NA]O | @

O = - Agency addressed cumulative impacts on a specific resource.

@ = Agency did not address cumulative impacts.on a specific resource.

NA= Cumulative impacts on a épeciﬁc 'resource not applicable.

Source: Trail Mountain, Quitchupah, and Castle Valley EAs were prepared by the Forest Service.
All other documents were prepared by BLM.

Environmental
Assessments in Utah Do
Not Specifically Address
Cumulative Impacts on
Most Resources

Upon reviewing EAs and EISs prepared by BLM and the Forest Service for
the 11 lease applications, we found that 2 of the 11 documents specifically
addressed cumulative impacts on all relevant resources. Four Eas, all of
which were prepared in Utah, addressed cumulative impacts on less than
half of the resources, while three EAs and one Eis prepared in Wyoming
and one prepared in Kentucky addressed cumulative impacts on

90 percent or more of the relevant resources. Resources most frequently

Page 38 i GAO/RCED-94-10 Federal Coal-Leasing

{
L
".
1

B



Chapter 3 :
Environmental Assessments Do Not Always
Address Cumulative Impacts of Coal Mining.

absent in discussions on cumulative impacts included fisheries, recreation,
and game species. On the other hand, all documents addressed cumulative

“impacts on socioeconomic resources, and only one document failed to

address threatened and endangered species.

-'The number of resources absent from discussions on cumulative impacts
- varied according to-where the environmental documents were prepared.

BLM’s Wyoming Office addressed cumulative impacts, on average, on

87 percent of the relevant resources per document. On the other hand, BLM
and the Forest Service in Utah only addressed cumulative impacts on an

average of 22:percent of the relevant resources per document. The Eastern

- States BM Office, which is responsible for EAs prepared for Alabama and
- Kentucky, addressed cumulative impacts on an average of 81 percent of

the relevant resources.

Reasons for Not

. Addressing Impacts-

Although BLM and Forest Service officials in Utah stated that they

- evaluated cumulative impacts on all the resources; they did not-address or.

document all of their results in EAs. They told us that it was unnecessary.to

.~ document much of the cumulative impact analys1s because these impacts
- had already been documented in the previously. prepared giss for the

Round II Regional Sale (Round II Eis) and for the Mantl-LaSal Natronal
Forest E1s (Manti-LaSal £1S). They said that the Eas they prepared simply

; updated these cumulative 1mpacts

‘ Thls process of referrmg toa prev10usly prepared environmental

document is called tiering, and its use may eliminate repetitive
discussions. Agencies may incorporate by reference general discussions
and concentrate solely on the issues specific to the statement being
prepared. We believe that neither BLM nor the Forest Service in Utah
clearly tiered their EAs to previously prepared Eiss. None of their attempts
to tier specifically state that cumulative impact analyses from the
previously prepared EISs were used to prepare the current EAs. Also, none

‘of these attempts summarized cumulative impact discussions contained in

these EIss. For example, BLM's only reference to the Round II EIs in the
Centennial Tract is a statement explaining that this tract is part of two
proposed tracts previously recommended for leasing. The only statement
in the Forest Service's Eas linking them to the Manti-LaSal EIS is a sentence
stating that cumulative impacts are expected to be within threshold limits
established in the Manti-LaSal Eis. Although the Forest Service documents
that it used the Round II Eis in deciding to lease, this statement makes no
reference to cumulative impact analyses and only appears in the findings
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- of no significant impact, a two- to three-page document issued separately

from EAs. BLM and Forest Service interdisciplinary team leaders stated that

... their links to cumulative 1mpact drscussmns in previous Eiss could have
- - been:clearer. - SR

- BLM and Forest Service officials also told us that cumulative impacts on
+many of the resources were not documented because they were not raised
. asissues during scoping. Scoping is a process employed early in the
- environmental evaluation by which agencies, together with interested and

affected parties, identify the significant issues to be analyzed in depth and
eliminate from detailed study the issues that are not significant. Although

- we acknowledge that scoping can be effective in focusing the analysis on

important issues, we were unable to verify that the agencies had evaluated
the cumulative impacts on all the resources because of the lack of
documentation in Eas. :

The Extent to Which.

Cumulative Impacts Were
Addressed Is Associated

With the Extent of Pubhc ~

Involvement

- Cumulative impacts were more completely addressed when the public -
- chose to-be more involved. BLM officials in Wyoming told us that because

~.of concerns expressed by environmental groups and local citizens, they

- addressed environmental impacts in more detail than would be expected.

in most Eas. In addition, they:added that when the public expressed
concern over impacts-on a specific resource, they discussed impacts on
this resource in greater detail in subsequent environmental documents.
Attendance at public meetings on environmental impacts in Wyoming was
high, and an environmental group was also active in commenting on EAs
prepared for tracts in Kentucky

- Onthe other hand, BLM and Forest Semce Ofﬁ(:lals in Utah told us that

there was a lack of public concern over coal leasing in central Utah. At
meetings to identify the possible scope of environmental impacts,
attendance was low, generally consisting of coal company representatives

. and BLM and Forest Service personnel. In addition, Forest Service officials

noted that they received few public comments on the three EAs that the
Forest Service prepared. Members of one Utah environmental group told

- us that because of their limited resources, they are not concerned with

coal mining in Utah’s Wasatch Plateau and Book Cliffs but, instead,
concentrate on their higher priorities in the Canyonlands and Kaparowitz
Plateau. We also noted that there was little public involvement in
environmental review in Alabama, where the Yellow Creek EA addressed
cumulative impacts on 62 percent of the resources.
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Conclusions

- Since decertification of the federal coal regions, surface-managing

agencies, for the most part, have prepared tract-specific EAs rather than

. the more-detailed-Eiss prepared under the regional leasing process. While

these documents can provide an ‘adequate basis for identifying and

- -addressing the cumulative impacts of coal mining, they did not always do

-+ . that..NEPA requires that cumulative impacts be adequately assessed, and
- ~federal regulations and BLM’s and the Forest Service’s handbooks require

. 'that these impacts.be documented in Eas or Eiss. The environmental
. documents prepared by BLM in'Wyoming and the eastern states addressed
-cumulative impacts on most resources, whereas EAs prepared by BLM and
. the Forest Service in Utah addressed cumulative impacts on an average of
- only 22 percent of the resources. In Kentucky and Wyoming, where Eas

and Eiss more completely addressed cumulative impacts, the public chose

. to be moreinvolved in the environmental evaluation process. In Alabama,
_there was little public.involvement in the environmental review process.

 Agency Comments
and Our Evaluatlon

Both Interior and Agriculture accepted our proposal to reernphéé_iie to

. field personnel the importance of complying with requirements for

identifying and addressing cumulative environmental impacts from coal -

- leasing and development. As.a result, we are no longer making a - B
‘recommendation. On March 17,.1994, in response to a draft of this report

BLM issued an instruction memorandum to its field offices directing that

each environmental document either directly address cumulative impacts
- orincorporate, by reference, other enwronmental documents that address

cumulatlve impacts..
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Chapter 4

Projecting Demand for Coal Is Not
Necessary to Meet FCLAA’s Objectives

'PrOJected Coal

Demand Was . ..

Considered in Settlng
Regional Coal Sale
Targets N

. BLM initially used projected demand for coal in its reglonal leasmg program

to help it determine the amount of coal to lease. Although FCLAA did not

- require:BLM to:¢onsider the demandfor coal when making leasing
-, decisions, BLM chose to consider-demand under its regional leasing
. process to set leasing targets and meet objectives that it had set for the
< 1 coal program. However, difficulties in accurately projecting demand led
i BLM to quickly reduce its reliance-on‘demand in determining the amount of
.- coal'to’lease. Under the lease-by-application process, BLM does not set the

amount of coal to be leased and thus does not use projections of the

5 demand for coal for that purpose. Not using the demand for coal in BLM’s

LBAprocess should not adversely affect FCLAA's objectives, provided that

‘provisions in FCLAA such asithose dealing with diligence and fair market
;. value-are enforced. These provisions, for example, help ensure that leased
-coal will be developed ina tlmely manner and that the government -
' receives a fair.price;:

- In 1979y Intenor issued regulatlons for a coal-leasmg program de51gned 1n |
- response:to an anticipated large demand for federal coal. The regulatlons
established procedures for determining future coal-leasmg targets,'in part, -

on the basis of the projected demand for coal.! Although consideration of
the‘ projected demand for coal was not required by FCLAA, BLM chose to use
projected demand along with other:factors to meet the coal program’s
objectives: These objectives include (1) meeting national energy
objectives, (2) promoting more desirable methods of developing coal, and
(8) increasing competition in the coal industry.

Under regional leasing, BLM initially tried to lease enough coal to exactly

meet the demand and production estimates derived from the Department
of Energy’s (DOE’s) projections. BLM estimated the amount of coal
production expected in each coal region in the absence of new federal
leasing, and if this estimate fell short of DOE’s regional coal production

- goal, BLM would initiate new federal coal leasing to compensate for the

shortfall.

However, the procedures for setting leasing targets provoked considerable
controversy over the feasibility of precisely predicting coal’s supply and
demand. It is very difficult to accurately predict the demand for coal, and
the further into the future the forecasts are extended, the more unreliable
the predictions become. For example, DOE's medium 1978 coal demand

nterior’s July 1982 regulations changed the pracess for determining future coal demand from one that
sets leasing targets to one that sets leasmg levels to account for the uncertainty in forecasting the
future demand for coal.
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Chapter 4
Proj ecting Demand for Coal Is Not -
Necessary to Meet FCLAA's Obj ectives

PrOJected Dema.nd
Does Not Determme
the Amount of Coal to

Be Leased in the LBA
Process

projections for 1990 were 70 percent higher than What actually occurred

- Difficulties in projecting demand stem from the mherent uncertamtles in
- projecting electrical consumption, the use of: alternative faels; 7! :
- improvemerits in technology, and.the ultimate effects of the:Clean Air Act.
- As aresult, Interior de-emphasizedthe use, of pro,)ected demand as a
- determinant of the amount of coal to be offéred for lease and instead used
.+ projected demand as only one of many factors in deciding the amount of
B coal to be offered !

“ Under the current LBA process, projected demand does not determine the
' ‘amount of coal that BLM offers for lease. BLM’s coal regions changed to the
" LBAprocess because companies had excess production capacity from their

existing leases and the demand for additional coal leases was low.
Although BLM regulations require that projected demand be considered in
the regional sale process, they do not require BLM to use such projections

*"in the'LBA process. Consequently, BLM does not base its decision to offer a
. 'specific tract for lease on'projected demand for federal coal. Instead, a
~“company’s application to lease a specific coal tract initiates the leasing

process.-Collectively, industry’s expressions of demand for leases largely

“decide the amount of coal offered. BLM also exercises some discretion

‘about the amount of coal offered by reconﬁgunng lease tracts to ensure
maximum economic recovery? or:delaying processing applications in

response to changes in the coal market

rAccordmg toaBLM. ofﬁc1al compames generally have a good

understanding of the coal market; and if they are willing to pay the fair
market value for a tract, then they are demonstrating the demand for coal.
Also, this official stated that FcLaA’s diligent development requirement
discourages companies from leasing tracts that they do not intend to mine
in a timely manner. As mentioned earlier, FCLAA'S requirements that leases
be terminated if they are not producing commercial quantities of coal
within 10 years of a lease’s issuance were intended to discourage the
speculative holding of coal leases.

2Maximum economic recovery means that, on the basis of industry’s standard operating practices, all
profitable portions of a leased federal coal deposit must be mined.
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FCLAAs: Objectlves
Can Be Met Without..
Tying Leasing Levels
to Prolected Demand

Ve
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Chapter 4
Projecting Demand for Coal Is Not -
Necessary to Meet FCLAA’s Objectives

' ECLAA‘a;:ddresses major congre_ssiohja_l concerns with the fedéral

coal-leasing program-—speculation, concentration of holdings, fair return
to the public, maximum economic recovery of the resource, environmental
. :protection, and planning:and public participation. It addresses these
-concerns by requiring that companies diligently develop their leases, the
J ustice Department review the:concentration of the market, the federal

govémment receive fair market value, and potential lease tracts be

configured to maximize the recovery of coal. If these provisions are
enforced, FCLAA's objectives can be met without trying to match leasing
levels to projected demand. For example, rcmg the diligent
development provision discourages comp" S from leasmg tracts that
they donot intend to mine in a timely manner, thereby d1scouragmg the-

: -rspeculatlve holdmg of leases and encouragmg the productlon of: leased -
coal. i . EREN Bl , ‘o S %

'FCLAA does not ‘req_uire that léérsing Iévels betied t'of‘projecte’d demand asa
- means of achieving the act’s objectives. However, under the regional -
-leasing process, BLM tried:to tieleasing levels to projected demand.

Although some of Congress’s concerns could be partially addressed by
leasing exactly the amount:of federal coal needed to meet projected

- demand, this proved very hard to do and the effort was discontinued. (See
:app. II for a discussion of the demand for coal and the problems involved

in forecastmg those: levels) ,

Proponents of usmg prOJected deménd however, argue that demand

- projections are important because they influence the government's return

" from lease sales and should therefore, influence whether and when BLM

offers leases. For example, they argue that leasing would be curtailed in

" weak markets where leases would: obtain a lower fair market value and
. increasedin strong 1 markets where lease values would be higher. However,
- .-we do not believe Interior could count on receiving a higher value for

- )eases if it adjusted leasmg levels to meet projected demand. Even if

projected demand and coal prices are low when a lease tract is sold, there

. is no-guarantee that they will be higher in the future or that the net present

value of the resource will increase with a delay of the sale, Furthermore,

* FCLAA requires the receipt of fair market value, not maximization of federal

revenues. BLM ensures that it obtains fair market Value by independently
assessing the market value of each coal tract and using the assessed value

. as the minimum bid it will accept for a proposed sale.
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; ‘;JAppendixI s '
* ' Geographic Areas of Coa.l’s Pro_duction That

Are Included in This Report

Appalachlan Basm
Eastern Kentucky

- Groundwater moving through mined areas becomes more mineralized.
Aquifers over surface-imined areas are removed, and aquifers adjacent to
w surface-andunderground mines can experience local drawdown.
*Mineralized or acid drainage from underground mines can pollute
- 'receiving streams, killinig aquatic life and adversely affectlng the water for
S 5recreat10na1 domestlc and lndustnal use.

By ey
TRECRES 23 S

The clear-cuttmg of forests over large areas during surface m]mng

increases erosion and subsequently increases the deposition of sediment
in streams and reservoirs. Clear-cutting also degrades visual quality, and
the associated increase in runoff can result in local flooding. With the .

. removal of vegetation, wildlife’s habitat is temporanly lost and can be
‘permanently altered dependmg on how the land is reclarmed o

E The eastemmost portlon of Kentucky lies within the Appalachlan Basm,
‘active federal coal leases lie in Bell and Whitley counties. Landforms =~

- consist of broad plateavs, narrow ridges and valleys, and rugged hills.
Elevations range up to 3,000'feet. An average annual precipitation of over

- 45 inches per year supports a forest consisting primarily of upland
= hardwoods : ‘

This portion of Kentucky is rural and contains no major cities. The 1990
population of the 35 counties comprising this area was about 836,000. The
principal land use is forest, and subordinate uses of land include pasture
and cropland. Coal mining is a major industry in the area.

The Kentucky Department of Mines and Minerals has estimated that this -
portion of the state contains over 55 billion tons of coal reserves. Most
federal coal is located on small isolated tracts, and less than 1 percent of
the state’s reserves are under federal lease. Most of the minable coal
occurs in the Pennsylvanian Breathitt Formation—a sequence of siltstone,
sandstone, shale, and coal. Coal is mined by both surface and underground
methods.

Environmental impacts associated with coal mining in the Kentucky
portion of the Appalachian Basin are generally similar to those we
described in Alabama. However, acid-mine drainage in this part of
Kentucky is seldom troublesome as it is quickly neutralized by calcareous
minerals in the surrounding rock.
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Appendix II

Accurately Estlmatlng Future Demand for
Coal Leases Is Difficult | |

In relation to the Bureau of Land Management's (BLM) coal- leasing -
program, there are two types of demand: the market demand for coal and
individual companies’ demand for coal leases.! The market demand for
coal is the total of all demand from companies that use coal. In other
words, it is the number of coal purchases that companies are willing and
.able to make, given the price of coal and its availability. Similarly, the -
demand for coal leases is the number of coal leases that individual
.companies are willing and able tolease, given the price and availability of
those leases. .

e

' ‘ , R IR 5 U LDWUT It can be extremely difficult to accurately predict the demand for coal, and 1
Accurately Predlctmg the further into'the future the forecasts are extended, the more unreliable

T

Future Demand for - ‘the predictions become. For example, the Department of Energy’s (DOE)
Coal LeasesIs 1978 medium coal demand projection for 1985 was 36 perrcentul:ugher than
, lefi cul t L : what actually occurred, and its prOJectlon for 1990 was 70 percent lugher
= ‘ The demand for coal is reflected in the amount of c¢oal consumed Flgure ‘

.. IL1illustrates the difference between DOE’s projéction for. consumptlon :
and actual consumption. As a result, if BLM sets coal-leasing levels strictly |
on the basis of the projected future demand for coal, it risks offering and :
evaluating more (or fewer) leases than the number that will sell.

!In economic terms, “demand” refers to the purchases (e.g., of goods) that people are willing and able
to make, given the prices and choices available to them. Demand, in this general sense, is determined
by a variety of factors, including: a good’s own price, related goods' prices and availability, the size of
the population, people’s level of income, and people’s expectations,
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AppendixII o
Accurately Estimating Future Dema.nd for
Coal Leases Is Difficult .- .- !

Flgure I 1 COmparison Between DOE’s Forecasted Coal Consumptlon and Actual Consumptlon

e L
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m—— Actyal : '
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' Source Forecasted consumptlon—-1978 Regional Coal Production Forecasts, DOE Actual
consumption—1 992‘ Annual Energy Review, DOE.

This difficulty in accurately projecting the demand for coal and coal leases
arises primarily from the large number of factors that influence the
demand for coal and the uncertainties surrounding those factors. Some of
the significant factors that influence the demand for coal and-coal leases
include: the demand for electricity, coal prices (including the cost of
transporting the coal from the mine to the buyer (primarily public
.utilities), the quality of coal (including, Btu?—a measure of heatmg
"‘value—and sulfur content), the price and avallablhty of other energy
sources (e.g., hydroelectric, nuclear power, and energy conservation), the
number of coal users, government policies (e.g., the ultimate effects of the
Clean Air Act amendments) and expectations about the availability of

“British thermal unit.
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Appendix 141 l
Acciirately Estiinating Future Dema.nd for :
Coal Leases Is Difficalt* ’

-,;Coal Pr1ces Have =
;-a;:i.Declmed Smce 1975

" future energy sout
early 1980s of energy shortages resulted in'an increased demand for coal,

‘For example; the expectation’in thelate 1970s and

higher coal prices, and consequently a higher demand for coal leases

Accurately estimating the demand for coal leases is also dlfﬁcult because

- of the lag time between when the demand for coal is estimated and whén

the leases are sold and developed During regional leasmg, for example,

market conditions changed s1gmﬁcantly after leasmg levels were set. As a

result BLM selected and evaluated ma.ny tracts that were not leased

. COIIdlthI\S in the coal market have been depressed for several years and

continue 'so today Slow growth in demand by public utilities, chronic
. ‘ovércapacity in the coal‘ mdustry, and lrnproved production technology -
have forced coal pnces "down since the early-1980s. The average price of

 coal sold in'the United States increased nc m‘mally"through 1975 but has -
steadlly decreased through 1991, (See ﬁg I

N VU R K : MR (R Y i X .
i : o LAy i S E
v

Figure ll.2: Average U.S. Coal Prices, 1959 Through 1991
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Souree: 1992 Annual Energy Review, DOE, -~
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Appendix II

Accurately Estimating:Future Demand for S

‘ 'Coal Leasesllet’ﬁcult b

“We found general agreement: among BLM. ofﬁc1a1s that the dechne in coal .

prices can be attributed to the increasing.amounts of less-expensive coal -
produced from Powder River Basin mines. In economic terms, the decline
in coal prices is primarily the result of a “shift,” or increase in the supply of
coal, rather than a change in demand. This increase in supply is a

* consequence of coal suppliers’ bringing more coal to the market at each ..

price level. This is possible because of changes in technology (such as the
“long-wall miner"—a machine used in underground mining operations)
and larger surface operations in the West (thus, taking advantage of
economies of scale in coal mining). As a result, supply has increased, and
the. price of coal has dropped—even though demand may not have
changed—and the quantlty of coal has increased. :

ananly asa result of supply increases and price decreases, the quantlty '
of coal demanded—as measured by the consumptlon of coal—has steadily
risen over time.? Figure I1.3 shows the consumptlon of U.S. coal from 1949

through 1991.

3The growth rate of consumption, however, has decreased since 1988.
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Appendix II .
Accurately Estimating Future Demand for o
Coal Leases Is Difficalt - .~ . .

Flgure 1.3: U. s Coal Consumpt|on, 1949 Through 1991 &
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Source: 1992 Annual Energy Review; DOE.

Even though the consumption of coal has risen (albeit recently, at a

- decreasing rate), the demand for federal coal leases has not similarly

increased. Figure I1.4 shows the number of federal coal leases issued from
1978 through 1992. The demand for federal coal leases remains far below
the high level of demand experienced in the early 1980s. The demand for

- leases peaked in 1982, when 40 federal coal leases were issued. In

comparison, three federal coal leases were issued during 1992. Thus, even
without a large number of federal coal leases being issued, the '
consumption of coal increased.
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Appendix II .
Accurately Estimating Future Demand for
Coal Leases Is Difficult

Figure I1.4; Federal Coal Leases Issued, 1978 Through 1992
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~"Source: Federal Coal Management Report, fiscal year 1991, the Department of the Interior.

N Accordmg to a BLM official, the slight increase in demand for coal leases in
1990 and 1991 reflected a pent-up demand.” That is, applicants frustrated
by the delays inherent in BLM's regional coal sale process were eager to
submit applications under the lease-by-application process. In the near
future, BLM officials do not anticipate an mcrease in the number of coal
lease apphcatlons
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Appendix III

Letter to the Acting Solicitor; Department of

the Interior

General Aceounting
Washingron, D.C. 20548

United States
Office

- B-252412 &

 ;added. by section 3:of the .Fed 1 i Amqumgnﬁ :
" Act (FCLAA) 0) 4 :

Office of the General Counsel EE

February 22, 1993

Timothy S. Elllott Esq

Acting Solicitor K )
Department of the Interior

Washington, D.C. 20240 ~

Dear Mr. Elliott: o
The General Accounting offlce is presently reviewing various
aspects. of the Bureau of Land Management'’s (BLM) coal
leasing prog' " pursbant to a congressional request. One of
the matters we are reviewing concerns the application of
section 2(a¥ (2) (A) of the Mineral Leasan Act (MLA), as

“Public Law No ’
30 U.S.C. §:201(a) (2)(A), to'the Kerr-McGee Coal ‘ :
Corporation. As of December 31, 1986, under this provision
the Secretary of Interior is barred, except in certain
limited circumstances, from issuing any new MLA leases (e.g.

;0il and gas, as well as coal leases) to any entity which

presently holds and has held a federal coal lease(s) for a
period of 10 years and is not producing coal from its lease
deposits in commercial quantities.

Although Kerr-McGee has not mined coal from the East
Gillette Federal Mine/Clovis Point Mine Logical Mining Unit
(Clov;s Point LMU)’' for several years, BLM has continued to

;issue new MLA oil and gas and coal leases to the company,
. having concluded that section 2.{a) (2) (A) does not prohibit
'the issuance of such leases. On February 4, 1993, GAQ staff

met-with.Paul. Smyth, Acting Associate Solicitor for Energy
and Resources, and Sharon Allender, Assistant Solicitor for

-Onshoreé ‘Minerals, to' dxscuss thls matter.

This letter lncludes a llst of questions, some of which were
discussed in our February 4 meeting, for which we would like
a written reply.

BACKROUND

The key facts in this case are as follows:

-- BLM issued two coal leases to Kerr-McGee on
October 1, 1965, lease W~0313668, and on
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Appendix III
Letter to the Acting Solicitor, Department of
the Interior )

;January 1, 1970, lease w-0311810. ! We understand
‘that coal has never been produced on e;ther of
these leases, Section 2(a)2(A) of the MLA applies
to these leases.’

4-v0n September 26, 1986, Kerr-McGee received BLM
approval to combine. these two nonproducing federal
coal leases with its producan state coal lease to
form the Clovis Point LMU.? As a result of the
,formatlon of the LMU, Kerr-McGee was considered to
have satisfied the requirements of section
2(a)2(A), and accordingly, was eligible to receive
- . new:MLA leases. Under the LMU the production on
. . Kerr-McGee’s state lease is construed as havzng
: occurred on the federal leases in the LMU.?

-= Kerr-McGee commenced production on the state lease
., -in.August 1979. . Since then, Kerr McGee has
. produced 18 5 million tons of coal under this
. ;lease, of which 2.3 ‘million has been produced
since. the 1MU. was.. created in 1986. The company’s
investment in’ mlnlng and equipment since 1979 has
exceeded $27 m;llion.

- In March 1988, because of depressed market
.~condttions-and contract requirements, the LMU
mining operation was temporarily suspended. The
mine was placed in a standby status in accordance
with a plan for interim stablilization approved by
the Wyoming Department of Environmental Quality
and subsequently submitted to, and approved by,

1Lease No. W-0313668 was readjusted on October l, 1985, and
Lease No, w-0311810 on January 1, 1990,

b7\ Logxcal Mining Unit refers to an area of land in which
thé coal reserves can be developed in an economically
efficient manner as a unit. It may consist of one or more
Federal leases and may include adjacent lands in which the
United States does not own the ccal. All lands in the LMU
should be under the effective control of a single
operator/lessee and be operated as a single operation.

30 U.S.C. § 202a(l) and 43 C.F.R. §3480.0-5 (19). An LMU
mining plan approved by the Secretary of Interior will
contain diligent development, operation, and production
requirements. for mining the coal.

'section 5(b) of FCLAA, 30 U.S.C. § 202(a) (3).

dLetter, dated October 1, 1991, from Holland & Hart,
attorneys for Kerr-McGee, to the Denver Regional
Solicitor’s office at p.l.

2 B-252412

Page 57 ) GAO/RCED-94-10 Federal Coal-Leasing

T




Appendix I
Letteér to the Acting Solicltor, Department of
the Interior

sther agencies, lncludlng 'BLM.® Kerr-McGee never
applied for the suspensxon of operations because
“of g)y_e_m_a_]gm or any other reason. ‘

,-= Since its. temporary suspension of coal mining on
' _the LMU, Kerr-McGee ‘has continued to maintain and
' abide by the terms and conditions of its permits.
Full time ‘security is provided and monthly
regulatory inspections are conducted. Facility
recéamatson ma1ntenance takes place at annual cost
of $75,000.7 ’

-— In October 1991, Kerr-McGee asserted it could
‘- reactivate the LMU within' a short period of time and
had several possibilities for selling newly recovered
coal._ ) .

-=In' the perzod March 1988 - October 1992, BLM lssued 109
‘oil. and gas and codl léases to Kerr-McGee. In December
"1991, BLM staff determzned that section 2(a)2(A) did

not ‘disqualify’ Kerr-McGee  from participating in the
Jacobs Ranch coal lease ‘sale. On October .1, 1992, a
lease (WYW117924) was issued to Kerr-McGee as the
successful bxdder for this sale. .

RILIVINT SEATUTIS AND RIGULA!IOIS

_Section 2(a)(2)(A) of: the: MLA, 30 U.S.C. § 201(&)(2)(A),
provides, in relevant part,

"The ' Secretary shall not'issue a lease or leases
under the terms of this Act to any person,
association, corporation, .. .. . where any such
entity holds a lease or leases issued by the
United . States to coal deposits and has held such
lease or leases for a period of ten years when
such entity is not, except as provided in section
7(b) [30 U.5.C. §.207 (b)] of this Act, producing
coal from the lease depos;ts in commercial
quantities. .In computlng the ten-year period
_referred to ln the prev1ous sentence, per;ods of

‘SHolland & Hart letter, at_p.vZ.

¢Section 2(a) (2) (A) of the MLA incorporates the force
nmajeure clause of section 7(b) of the MLA, 30 U.S.C. §

207 (b) . Production can be suspended because of "strikes, the
elements, or casualties not attributable to the lessee."

olland & Hart letter at p. 5.

$Id. at p. 5. _
3 ' B-252412
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Appendix III
Letter to the Acting Solicitor, Department of
the Interior

"Qunsr:ous :

tlme prior to August 4, 1976, shall not be
ﬂounted " . . ‘

Undet BLM regulatlons. "orodhcihg" meahs—-

,QJ “actually sever1nq coal, or operatlng an ongoing mining
' operation in accordance with standard industry
‘f.operatlon prac:lces’ A lease is deemed to be

jproduclng, even though: '

n () Severance is temporarily suspended for
reasons beyond the reasonable control of the
'operator/lessee S 1nclud1ng but not
limited to factors such as: Dragline or
other equipment moving, breakdown, or repair;

" ‘overburden removal, sale of coal from
stockpiles, vacations and holldays, orders of

‘"governmental authorxties. coal buyer’s
operationg of its power plants that require
the coal’ buyer to stop. taking coal shipments
fora lzmxted duration’ of time; or

¥(ii) Severed coal is being processed,
loaded, or ‘transported from the point of
severance to the poxnt ‘of sale.

43 C.F.R. § 3400, 0-5(rz) (6) (1992).

We have the followzng questions regarding BLM’s issuance of
mlneral leases to Kerr-McGee under the facts set out above:

1. Did section 2(a) (2} {(A). of the MLA bar BLM from issuing
109 new mineral leases tc Kerr-McGee, after production
stopped on the Clovis Point LMU in March 1988? Please
provide a detailed explanation of the basis for your answer.

2. In this conneotion, is Kerr-McGee’s cessation of coal

- production since 1988, while maintaining the Clovis Point
‘MU ready to resume production on"short notice, "operating

an ongoing mining operation in accordance with standard
industry operation practices," as that term is used to

’BLM Information Bulletin No. 90-33, November 13, 1989,
Attachment 1-4, mentions that a coal lease will still be
considered as producing under section 2(a) {(2) (A} if it was
producing before an emergency closure and the closure was
reqarded as within the ambit of standard industry operating
practlces. The examples of closures that would be included
in such practices were all of a limited time duration, not
exceeding several months,

4 B-252412
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Letter to the'Acting: Solicitor, Department of
the Interior

" define "producing" in 43 C.Z.R. § 3400.0-S5(rr)(6)?'@ (Please
also consider in formulatinig your answer BLM Information
Bulletin 90-33, Attachment 1-4.)

“ Also, ‘inanswering this question, please descrlbe what facts
_demonstrate that during this S5-year perlod Kerr-McGee has
been “operatlng an onao;ng mlning operation." Compare such
facts with the examoles given in’'paragraph (i) of the
regulatron, for "produc'qg" coal ‘without actually severing
it, which are all of 3 short-term nature. Also, please
explam why Kerr-McGee's activities are "in accordance with
standard rndustry operatzon practlces" and how such
practlces Have been ascertazned, e.g., cases, industry

. assocratlons, coal company surveys, etc.

“Even if. Kerr—McGee act:wlties are consistent with
standard industry practices, isn’t nonproduction because of
market. condxtlons :he very practice of pre-FCLAA lessees
tha sectron 2(a)4(A) aimed to eliminate? ' Has nonproduction
for, market conditions’ ever been permissible under either
section 2(a)(2)(A) or. sectlon 7(a) diligence requirements of
the MLA? ° . .

‘ 4 What legal action may/must the Department of Interior
take once 1t has discovered ‘it has issued an improper lease?

We would apprecrate dn answer to these quest;ons within 30
days of the receipt of this letter. For any inquiries
concerning the contents .of this letter, please contact
.Stanley Feinstein,. Senior Attorney, at. 202~ 512-7648 or by
_FAX at, 202-512- 7703 . . .

Sincerely,:

Alan Richard Kasdan ; .
- . Assistant General Counsel .

5 ’ © B-252412
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Letter From the Assoc1ate Sol1c1tor for
Energy and Resources, Department of the
Interior

' Assistant General Counse i
United States General Accounting Office
Washington, DC_20348 hn o

"representatives of . the current Administr :

:'carefully review
‘these matters. ot :

PETICR Your :inquiry concerns section 2(a)(2)(A) of the Mineral Leasing
RSN T -Act (MLA .wgg_gggnggg, 30 u.s.C. . 201(a)(2)(A) (1988). Congress
e oo - enacted . sedétion 2(a)(2)(A) ‘in the‘Federal Coal Leasing Amendments
. Act of 1976 (FCLAA) , . 90. Stat.,1083-1085. "Section 2(a)(2) (A)
_.prohibits. thens retary of the Interior, after December 31, 1986,
.- from-igsuing a Federal . mineralllease under the MLA to a Federal
- coal, lessee that has held a lease for ten years and is not
producing £from the ;lease in commercial: quantities. Your inquiry
.concerns -how section z(a)(z)(A) applies Yo two Federal coal
leases-held by -the -Kerr-McGee. coal Corporation (Kerr-McGee) which
.1 are included in a logical mining unit (LMU .

i.- ngc;grogpg a

On September 25, 1991, Kerr-McGee submitted a bid to acquire a
Federal coal lease at a competitive lease sale held in Cheyenne,
Wyoming. Kerr-McGee's eligibility for the lease was: examined by
the Wyoming State Office of thé BLM for ‘compliance with section
.2(a) {2) (A). becauge, .at the time of the lease sale, Kerr-McGee
held two inactive Federal coal léases known as the East Gillette
leases. . The East Gillette leases are Lease No. W-0311810, issued

. January’ 1, 1970, and readjusted under FCLAA on January 1, 1990,
and Lease No. W-0313668, issued October 10, 1965, and readjusted
on October 1, 1985, respectively.A No production has ever :
occurred on the East Gillette leases."

it

Effective September 26 1986, ‘and’ pursuant to section 2(d) (1) of’
the MLA, the East Gillette leases were combined with an adjoining
‘coal lease issued by ‘the - State of Wyoming (clovis Point State
lease) to form an LMU known as the East Gillette Federal"

1
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Mine/Clovis Point Mine Logical Mining Unit (clov15 Point IMU).

- The effective date of ‘the Clovis Point:IMU came little more than
three months before the operable date;ot_th"prohibition
contained in section:2(a) (2) (A), :December 31,71986. Pursuant to
‘section.2(d) (4) -of the MLA, the BLM amended the provisions of the
East Gillette leases so that mining under the leases would be
consistent with the requirements imposed on the IMU. Section 3

" of ‘the stipulations of approval for the Clovis Point IMU provided

that the diligent development and:continuous operation
requirements of the individual Federal leases were superseded by
the .diligent development and continuous operation requirements
‘imposed on the my. o )

Pursuant to section 2(d)(2) ‘of the HLA, the lessee consented to
IMU stipulations requiring diligent development, continuous
operation and production. The’ recoverable reserves of the IMU
were set forth in the ILMU stipulations as 304,346,000 tons, with
" Kerr-McGee to mine 3,043,460 tons of ‘coal’ from anywhere within
‘the 1MU to: achieve commercial quantities.a Pursuant to section
2(d) (3) of ‘the HLA, the IMU's" stipulations of approval provide in
- ‘gection 3(g) that, for purposes -of meéting the commercial
quantities requirement of section ‘2 (a)(2)(A), production on any
land within the IMU is construeéd. as occurring on all Federal coal
leases within the IMU.

“The Clovis Point ‘State lease-was issued ‘in 1979 and mining
commenced ' immediately. From' 1979-1988 ‘Kerr-McGee produced about
18.5 million tons of coal from the clovis Point State lease, 2.3
million tons of which were produced ‘after the formation of the
Clovis Point IMU. In March 1988, Kerr-McCee ceased mining
operations on the Clovis ‘Point State lease 'in the Clovis Point
IMU and placed the mine on stand~by: stetus in accordance with a

" plan ‘of interim stabilization approved ‘By the. Wyoming Department
of Environmental Quality. ' Kerr-McGee characterizes. this action
as a temporary cessation of mining operations, citing depressed
market conditions, high mining: costs, ‘and the low heat content of
the coal relative to competing mines as the factors prompting its
decision. Since mining operations on the Clovis Point IMU
ceased, BIM has reportedly issued Kerr-McGee over 100 additional
Federal oil and gas leases under the MIA.:

. R
A. Application of Section 2(a)(2)(A) to Federal Coal Leases.

1. The Federal Coal Leasing Amendments Act and the
Prohibition Contained in Section 2(a)(2) (a).

Congress sought to eliminate what it regarded as the speculative
holding of Federal coal leases when it passed FCLAA in 1976. 92
I.D. 537, 540 (1985).. The year FCLAA was enacted, only 60 out of
a total of 533 outstanding coal léases were in production. Jd.
The other 473 were being held by the payment of nominal annual

2
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Letter From the Associate Solicitor for
Energy and Resources, Department of the
Interior

advance royalties An:lieu of production. . JId. Prior to FCLAA,
-the- Secretary: had discretion to suspend the. condition of
- production: for; an-indefinite period of time as long as the lessee
.“ paid advance’royalty.:::30:U.8:Ci § 207: (1970).. There was no
.effective . statutory mechanism in place to .ensure diligent
adevelopment.‘u* I :

Sectione 3 and 6 of FCLAA were specifically desiqned;to

. -discourage: speculation. :92.I.D. 537, 540 (1985). Section 6
amended section 7(a):of the .MLA to‘require the termination of a
lease that fails to produce commercial: quantities within ten
years. .30 U.S.C..§ 207(a). (1988). section 3. added section

. 2(a){2) (A). to.the MLA, which prohibits the Secretary from issuing
a-Federal mineral lease under the MLA to a lessee who holds a

‘"frederal .coal lease. tor 10 -years.. after\Decemher 31, 1976, and is

" not: producing coal in commercial ‘quantities.. . 30 U.S.C.

-§ -201 (a):(2)-(A):(1988).}; . One . difference in these two provisions
is that :section 6 is proapective, -4t .only applies to!Federal coal
leases issued or readjusted after the enactment of FCLAA.
-Section :2:(a):(2).(A),on the other.hand, is .a manifestation of

¥ . congressional .frustration..over. the -lack of- development on pre-

| 'enactment ‘leases;: its prohibition a?plies to all Federal coal

b‘fleasee effective December 31, 1986.

‘:320 The Secretary I8 Authorized to Approve the Formation of
' IMU's..and to Establish Provisions for IMU Compliance
with Section 2(a)(2)(A) )

: «Under section 2(d) of the HLA, the Secretary is authorized to
approve the consolidation of Federal coal leases with other

1Section 2(a)(2)(A) of the MLA, as added by section 3 of
‘FCLAA, provides: -

The Secretary shall not issue . a: lease or leases under
the terms of this Act to any person, association,
corporation, or any subgidiary, affiliate, or persons
controlled by or under common contrel with such person,
-association; or corporation, where any such entity
~holds a lease or leases for a.period of ten years when
such entity is not, except as provided for in section
207(b) of. this title, producing coal from the lease
deposits in commercial quantities. In computing the
ten-year period referred to in the preceding sentence,
periods of: time prior to August 4, 1976, shall not be
counted. :

30 U.S.C. § 201(a) (2) (A) (1988).

- 2 This deadline was extended by the Act of December 19, 1985,
from August 4, 1986, to December 31, 1986. Pub, L. No. 99-190,
-§ 101(d) (1985).

TTRETTETETTTTY
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Federal leases or non-Federal ;lands,. or both,. into an IMU., 30
U.8,C. '§:202a(2): (1988). 7 Any mining:plan established for an ILMU

© must’ comport with certain: ‘rYequirements found .in saction 2(d)(2)

_ of the MIA.3 Once an’IMU. isiestablished, the: Secretary is
‘authorized: to ‘amend ‘any::Federal:lease: included in an IMU so that
its terms are consistent with the requiremants imposed on the
nm 30 U.s.C. § 202:(4) (1988)
) 'rhe Secretary is vested with the authority \under section 2(d) (3)
of the MLA to provide that:production from-non-Federal leases
in“an LMy i‘attributable: to' Federal leases: 4in the IMU. 30

“U.8.C. '§ 202e(3) (1988)." Under ‘section 2(d)(3) of the MLA, the

" Secretary ‘appears :to ‘have: discretion to ‘establish the means of
compliance 'with’' section z(a)(z)(a» for léssees which hold coal
leéages included within IMU's.: " This: interpretation of the term
‘ "production;" ‘ag ‘used:in section :2:(d).(3).;; and: "producing,” as
‘used in’section 2(a)(2)(A), reésts 'on the plain meaning of the
i statutory language, ‘as well as FCLAA's 1egis1ative history.’

“In ‘sum, the Secretary is suthorized to. approve the formation of

** an’ IMU ‘containing ‘Federal ‘leasés and:-non=Federal lands and amend

‘the provisions'of ‘any ‘lease included ‘in-the.IMU so that its
requirements ‘for diligent development,: continuous operation and
" production are consistent with the IMU's requirements. Further,
‘the-Secrétary may-also’attribute ;production on any Federal lease
or non-Federal lands within the IMU to all Federal leases in the
IMU. As a result, it appears that the Secretary has discretion,
pursuant to section 2(d) (3) of the MLA to establish that
‘compliance with LHU provisions regarding diliqent development

3The IMU mining plan must require such “diligent development,
operation, ‘ahd production” ‘that the reserves of the entire unit
will be mined within forty years. : 30 U.S.C.. § 202a(2) (1988).

‘section 2(d) (3) of the:MLA, as added by section 5(b) (3) of
FCLAA; states that "[iln approving a logical mining unit, the
Secretary ‘may provide ... -that-diligent development, continuous
operation and’ production ‘on ‘any non-Federal land in an logical
mining unit be construed as occurring on all Federal leases in that
logical mininq unit.® 30 U, s c. 202a(3) (1988).

A 1985 SOlicitor's Opinion addressed this issue as follows:

Even though no direct reference to section 2(a) (2) (A) was
. made ‘in the IMU debate, section 2(a) (2)(A):is, although
indirect, a requirement forcing "due diligence* from
existing leases, and we conclude nothing ‘prevents LMU
relief from attributing to~ a' non-producing lease the
production that avoids the section's prohibition.

nSection 2(a) (2) (A) of the Mineral Leasing Act of 1920,% 92 I.D.
11, 555 (1985).

[
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Letter From the Associate Solicitor i’or :
Energy and Resources, Department of the .-
Interior

"j;fcontinuous operation and ‘production, will, when satisfied, also
" serve’ to méet the requirement. for production in commercial
wquantities found in section Z(a)(Z)(A)

"COngress Understood that LMU's COuld Operate as an
Exemption from Diligence Requirements. ;

e Alth' gh 'the interaction between eection 2(&)(2)(A) and section
"~ 2(d)"is ‘not’ specifically explained in:the ‘legislative record,
‘'several comments lead to the .conclusion -that, when granting the
.. Secretary broad discretion in the formation of IMU's, Congress
- ‘understood. that ‘IMU's ‘could operaté as an exemption from the
“-diTigencde ‘réquirements ‘of -sections:2(a) (2) (A) and 7(a) of the
MLA. Patsy Mink, Chairman of the Subcommittee on Mines and
_Mining, appears to have understood the ILMU provisions to be an
s exemption ‘for pre~enactment leases from the diligence
"% requireménts that would otherwise be controlling. Chairman Mink
i referred to ‘the effect of IMU's on diligence requirements when
i ~discussing the need for public hearings on LMU formation:

With respect to logical mining units, where we are
"‘providing an enormous ‘eéxemption toithe requirements of
due diligence and continuous operation by permitting
. these 0l1d leases to:be.consolidated and treated as one,
"' that certainly the public: ought:to-be heard: they
" ‘ought to 'be apprised of exactly:which leasés are being
’ -consolidated- and thereby being given this extraordinary
'exemption."

122 Cong. Rec. ‘507 (Jan. 21, 1976).

later in the discussion, Chairman Mink explained her:
understanding of how IMU's were intended to interact: with
requirements for "due diligence in- development" of existing
leases where lhe stated' i :

-;Z[T]he bill here relates to a consolidation of existing
leases “... because if we.do not give the Secretary of
the Interior the authority to. consolidate these old

v leases then every-one would have to comply with the

. requirements of due. diligence in development which
might not be feasible. So we have: agreed to permit
~ this:limited use of the LMU device in order to provide
. .for an- exemption.

VIQ. at 508.

These remarks-: support our conclusion that Congress could be seen

to have understood that IMU's. could operate as an exemption from

section 2(a) (2) (A) because they acknowledge that the statute )
authorizing the formation of IMU's would, in effect, extend the :
diligence period for many existing Federal coal leases.
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Interior E

4. Regulations Implementing Section 2(a)(2)(A) Allow LMU's
to Operate as an Exemption from Diligence Requirements.

The regulations implementing section 2(a)(2) (A) are set out in
the.rules. governing the lease qualification requirements for
Federal: coal leases.  The disqualification stated in section

2(a) (2) (A) is repeated in general terms at 43 C.F.R. § 3472.1-
2(e):(1) (i) ..« The rule specifically addressing the lease
qualifications of a holder of a Federal coal lease included in an
IMU is found in subsection 3472,1-2(e) (6)(ii)(E). It provides:

" (i1) An entity shall not be disqualified under the
. provisions .of .this subpart if each:lease that the
;- entity holds is: Co e o

ey e

P T x g . *. . ‘:"‘:"..33\' . *‘ w | * .
(E) Contained in an-approved logical mining unit
which:is pre ng._. in- ;

LR

‘ acC :
(Emphasis‘aaded.) g ' !
43 C.F.R. § 3472.1-2(e) (6) (11) (E) (1991).

- The Secretary has exercised the authority granted to him in FCLAA
" concerning ‘the interaction between IMU's and section.2(a) (2) (A}
by:providing -in the rules that -the IMU must be producing in
accordance with stipulations of approval for the IMU in order for
the conditions of section 2(a)(2).(A) to be met.® The
regulations require that the stipulations of approval for an IMU
contain all elements required by,sectionJZ(d)(2)7, including a

f4e ‘note that your letter focuses. on the definition of
“producing" found at section 3400.0~5(rr)(6). We do not believe
that the definition you ‘have cited .applies to section 3472.1-
2(e) (6) (ii) (E). our opinion is based on two factors. First, the
context of the usage of ‘'producing”" ' in section 3472.1-
2(e) (6) (1i) (E) is different because it refers to the lease
qualifications for holders of leases in IMU's, not individual
leases. -‘Section 3400.0-5(rr)(6) provides that the lessee must be
vactually severing coal, or operating an ongoing mining operation
in accordance with standard industry practices® in order to be
producing and avoid the prohibition of section 2(a)(2) (A), while
section 3472.1-2(e)(6)(ii)(E) provides that an IMU must be
“producing in accordance with the logical mining unit stipulations
of approval."™ Second, the prefatory language  of Part 3400
indicates that the definitions provided in it do not apply to Part
3470; this language could arguably be asserted to its defemsive

advantage by Kerr-McGee.
“Section 2(d) (2) of the MIA, as addedvby section 5(b) (2) of

FCLAA, requires the Secretary to establish an LMU mining plan that
requires such diligent development, continuous operation and

6
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schedulefor - achievement of: diligent-:development and continuous
‘operation. 43 C.FiR::§-3487.1(e)(2)-(1991). 1In addition, the
-Secretary. has also .exercised:the: authority granted in section
+2(d) (4) ‘of the MLA:by.providing.that the holder of a ilease
“'seeking to’ combine.the. lease into an: IMU.must consent to have the
lease terms and conditions amended as necessary so that they are
' consiBtent withithe: stipulations of approval -for the !IMU and the
~»:diligence provislons of Part 3480.‘- »~F.R. § 3487.1(b) (1991).

Section 2(a)(2)(A) itself ie not mentioned at all in Subpart
-3487;- which ‘governs’ the  formationof. IMU's.?. The only
regulations in Subpart: 3487 specifically addressxng production
areithose regarding diligent  development  and. continuous
' operation. - Subpart 3487 makes the IMU subject to diligent
‘‘development ‘and: continuous:operation: regulations found at
‘subsection 3483.1(c). " Tying these various .rules together, the
~Secretary’ has‘provided, in-his discretionary. authority, that the

holder of a‘lease in an IMU.meets the:production requirements of ’

‘section: 2(a) (2) (A):when the IMU is meeting the diligent
development and: continuous operation requirements for the LMU.

-"The regulations provide that: diligent development means the
production’ of. recoverable coal:reserves in commercial quantities

~ prior to the end of the diligent development period.: 43 C.F.R.

§ 3480.0<5(a):(12). (1991). The diligent. development period for an
IMU is a ten-year period which: begins:on:the;effective date of
the’ IMU;" if the LMU contains:.a Federal: lease: issued prior to
August: 4, 1976, but not readjusted after:August 4, 1976, prior to
MU approval. "43 .C.P Ry §:3480.0=5(a) (13) (1) (A) (1991).
~Comimercial guantities has:been: defined: to be:one percent of the
LHU': recoverable reserves. 43 C.F, R. -§ 3480.0-5(a) (6) (1991).
It appears that the Secretary was authorized under section

2(d) (3) ‘of the MLA to: make provisions .for a.cocal lessee's
‘‘compliance- withi‘section 2:(a) (2)/(A) when: the lessee holds coal

. leases contained in.an .approved. IMU. As the Solicitor opined,

the specific definition chosen-for lessee eligibility under
section 2(a)(2) (A) was a matter of policy and program design. 92

. -I.D." 537, 543 (1985). ' Where a statute has not directly spoken to

the'preciee,question at issue, such as the instant case where

production that the LMU reserves will be nined in forty years. 30
U.s,C. 202a(2) (1988). _

SThe - evolution of the - language - used in the final rule
governing the lease qualifications of holders of leases in IMU's
indicates that the rule was amended to require LMU's to produce "in
accordance with the IMU stipulations of approval® instead of
requiring IMU's to be "producing in commercial quantities,™ as the
proposed rules had provided. Compare 51 Fed. Reg. 37202, 37205
(1986) (Proposed Rule) with 51 Fed. Req. 43910, 43923 (1986) (Final
Rule).

AT
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‘FCLAA fails>to:address. the-interaction between section 2(a)(2) (A)
and 'IMU!s, i the’ court must:determine whether the agency's
interpretation is ‘permissible.: Chevron U.S.A., Inc. v, NRDC, 467

©ooryiss 837 (1987)4 . Reviewingicourts generally-defer to an agency's

s interpretation'of therstatute unless»it is—unreasonahle. Id.

"‘Under the discretionary authority«grante . section 2(d) (3) of
" the”MLA, -the Secretaryichose,:as:a matter of: ;policy, to provide

by regulation that production from anywhere within an IMU,
Federal’and non-Federal lands alike, should be construed as

3 occurring on 'all' Federal leases: in:the:IMU: for purposes of

B Tdiligent development and continuous operation. 43 C.F.R.
L §34834 6(a) (1991)%:  The: Secretary also chose, as a matter of
' ~policy, to provide: by regulation that.a lessee producing in

= accordance: with- the IMU. stipulations was not disqualified under
- section:2(a)(2)(A): .43 C.F.R. §.3472.1-2(e)(6) (1i) (E) (1991).

‘Therefore; -the Secretary provided. that, -in-.the case of IMU's, the
production’ requirefients: of section 2(a)(2) (A) are satisfied when
the lessee is ‘in: compliance .with; diligent development and

- continuous operationrequirements on the:IMU;

*5.“ Kerr-McGee: Is: Producing in Accordance with the Clovis
P01nt LMU Stipulations of: Approval.

-In the instant case, pursuant to section 2(d)(4) of- the MLA, the
' BLM amended the provisions: of:the East Gillette leases relating
to diligent development,  continuous operation and production to
be consistent with the IMU's.provisions. Section 3 of the
. stipulations: of approval. for the Clovis. Point IMU provides that
' the diligent development-and continuous. operation requirements of
the individual Federal 'leases are superseded by the diligent '
development and continuous operation requirements imposed on the
" LMU. 'The Clovis ' Point IMU-:stipulations of approval provide in

'section -3(g) ‘that, for purposes: of meeting: production in
commercial quantities, production;on any .Federal lease or non-
Federal land within: the LMU. should.be construed as occurring on
all Federal: coal leases within the ‘IMU .. :

Pursuant to 43 c. F R. § 3480 0-5(a)(l3)(ii)(A), section 3 of the
~stipulations of approval provide: that the diligent development
period for the Clovis Point IMU began on September 26, 1986, the
effective date of the IMU, because the ILMU.contained a Federal
.lease, Lease No. W-0313668, that was, issued prior to August 4,
1976, but not readjusted after August 4, 1976, prior to IMU
approval. The diligent development production requirements in
the Clovis Point IMU stipulations.provide that the 1LMU must
achieve production of commercial quantities before September 26,
1996, the date the diligent development period ends. The
recoverable reserves: of the IMU were estimated to be 304,346,000
tons, so Kerr-McGee must mine 3,043,460 tons from anywhere within
the 'IMU to achieve diligent development. East Gillette Federal
 Mine/Clovis Point Mine Logical Mining Unit stipulations, Section
3(c), September 26, 1986. . :
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¢ i ‘Wesiarenadvised that:the . Clovis. Point IMU is producing coal in ’
. accordance.with its: stipulations of. approval. Thus, under

““kAfter careful consideration, we do not believe that the

" regulation you -have.cited .in your letter is determinative as to
‘ Rerr-McGee's: lease qualifications. : Your, inquiry assumes that the
. ledse 'qualifications:can: only.be defended based on the definition
»of :the: term Sproducing®. as provided at 43 C. F.R. § 3400.0-

5 (rr).(6). As:is clear from the foregoing analysis, we believe

'fﬂc Nonproduction Because of Harket Conditions under Section

. D;" Actions the Secretary May/nust Take it Leases Were Issued .

:the 'stipulations of :approval- for the
v rdevelopment: requirement -is the onl(i
‘*:“-Kerr~ncGee must meet for,section 2(a)(2)(A) purposes.j

-your letter inasmuch as /it suggests that . nonproduction because of
. market ‘conditions was one of .the. practices ‘that section
o2 (ay 2y (A). was: intended to prevent. However, the remainder of
:-your question need not be addressed since it is prefaced on the

,As implied in ‘the last question in your letter, the Department of
-“~the Interior is- -authorized to-take .certain legal actions if it .
-discovers that .a-Federal mineral lease has . been issued

‘it ls prefaced on the-:assumption that Kerr-McGee was not

"to establish the section 2(a)(2) (A) production requirements for

current policy as reflected.by regulation, the lessee is not
subject to the prohibitions of section 2(a)(2)(a). According to
1MU,. the diligent

uction requirement that

e Application of; the standard "Operating an Ongoing Mining
'?Operation in Accordance with Standard Industry Practices."

that . Kerr-McGee's lease qualifications are controlled by 43
C F R. § 3472 1-2(e) (6)(11) (E). :
2(a)(2)(A) ;and Section 7(a)

We agree with the statement in question 3 on the last :page of

assumption that Kerr-McGee's lease qualifications can .only be
deferided on the:basis that its activities ‘are consistent with
standard industry practices.

Improperly.r,__. L Lo .

improperly.. Howaver, your. question ‘need not_be addressed since

qualified to acquire: leases. As is evident from our response to
the first question in.your letter, we believe that Kerr-McGee was
qualified to acquire Federal mineral leases under the regulations
implementing IMU compliance with section 2(a)(2) (A).

I1II. conclusions

After lengthy analysis, we have determined that the regulations
cited in your inquiry are not determinative as to Kerr-McGee's
lease qualifications in the instant case. Pursuant to section
2(d) of the MLA, the Secretary is authorized to approve IMU's and
leases within IMU's., We believe that Kerr-McGee is qualified to

9
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Letter From the Associate Solicitor i’or
Energy and Resources, Department of the
Interior

"“acquire leases’under’the regulations: promulqated to implement the
authority granted to the Secretary to approve LMU's and establish
ktheir production requirements. e

" We'are advised that Kerr-xccee is producing ccal in accordance

B K odical mining unit ‘stipulations. of; approval pursuant to
43 ¢.F.R. 3487.1(e)>'and' (f); 'and thus meets the lease
gualification provision for IMU's set forth at 43 C.F.R. 3472.1-
~2(e)(6) (11)(E) ., ' Accordingly, it was not barred from acquiring
“mineral leaseswhen ‘production: stopped: .on. the Clovis Point IMU in
March 1988. In effect, 43 C.F.R. 3472.1-2(e) (6) (ii) (E) allows
the holder-of-‘a ‘lease that ‘would otherwise be .in violation of
section 2(a)(2)(A) to -escape the section 2(a)(2) (A) limitation on
* theé acquisition of ‘new leases by ‘including the lease in an IMU.

‘K rr;HcGee will be required to miné 3,043,460 tons of icoal before
September 26, 1996, from the IMU:in. order ‘fox-the LMU 'to comply

" 'with the diligent development requirements of section ‘7 of the
MLA, :

The significance of section 2(a)(2)(A) as a ber to the
acquisition of Federal leases is:diminishing with the passage of
time. Instead, ‘section 7(a) of ithe MLA 'is becoming the operative
__section to ensure diligence and prevent speculation. iThat

" section has ‘been construed-to:provide that any lease which is not
‘fproducing in commercial ‘quantities at the end:of 10 years from

* ‘tHe date -of ‘issuance or readjustment shall sbe terminated.

" 'Therefore, leases issued or readjusted after 1976 will not often
- “survive to raise 'section 2(a)(2) (K) 'issues ‘because they will be
fterminated under section 7(a) after 10 'years when they are

““‘neither producing nor peying advance royalties.

In concliusion, while not entirely free from dcubt, it appears
"that ‘the Secretary was authorized under-section 2(d) of the MIA
to provide that section 2(a)(2)(A) applies to IMU's in the manner
described above. This inteérpretation is a matter of policy
formulated by previous:Administrations that meets the letter of
the law. However, the ‘interpretation appears not to be in
‘concert with a major goal ‘of FCLAA, which was to reduce
"8speculation.’ This policy could be amended ‘prospectively at any
time by following the normal notice:and comment rulemaking
‘process. It should be noted that applying such an amendment
retroactively to situations such as Kerr-nccee could prove much

" more difficult:

10
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Letter From the. Associate Solicitor for
Energy and Resources, Department of the
Interior

We trust that the foregoing is. responsive to ;the issues raised in
your inquiry.  Please contact us should you need’ further
information.

e \ si‘iiéereﬁ‘l“y,

(260 Bot

Patricia
Associate Solicitor
Energy and Resources

cc: © Assistant Secretary, Land and Minerals Management
Director, Bureau of Land Management

11
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Appendix V

Letter to the Director, Bureau of Land

Management, Department of the Interior

United States ‘ . :
General‘Accounting Office - RS . ! -
Wnshington. D.C.:20548 - i P L P R

Resources, Community, and
Economic Development Division

Septeimber 24, 1992

Mr.,cy Jamison ‘
Director, Bureau of Land Management
U.S. Department of the Interior

‘;Dear Mr. Jamison-

In response to a request from the Chairman, Subcommittee on
Mining and Natural Resources, House Committee on Interior
and Insular Affairs, we are reviewing various' aspects of
Interior's federal coal leasing program. During our work we
learned that Northwestern Resources Company has applied to
lease a tract called West Rocky Butte in Wyoming's Powder
River Basin, which, according to the Bureau of Land
Management (BLM), contains an estimated 57 million tons of
coal. This tract is adjacent to an existing Northwestern
Resources lease known as the Rocky Butte lease. BLM
estimates that the much larger Rocky Butte lease contains
575 million tons of coal. The lease will expire in February
1993, the end of its l10-year "diligence" period, because it
has not produced the required commercial quantity of coal.

In the final environmental impact statement for the West
Rocky Butte tract, BLM states that if Northwestern Resources
Company leases the tract, it will 'apply to BLM to combine
the lease with the Rocky Butte lease into a logical mining
unit (LMU). If BLM approves the LMU, a new diligence period
will begin for both leases in the LMU, in effect extending
the expiration of the Rocky Butte lease from February 1993
to late 2002 (10 years from the date the West Rocky Butte
lease is approved). .

Before enactment of the Federal Coal Leasing Amendments Act
of 1976 (FCLAA), many federal coal leases were held for
extended periods and were not producing coal. Concerned
about the large number of nonproducing leases, and the
possibility that these leases were being held for
speculative purposes, the Congress amended the Mineral
Leasing Act of 1920 by passing FCLAA. FCLAA contains
several provisions designed to encourage diligent
development and continued production of coal and to
discourage speculative holding of federal coal leases. One
such provision provides that any lease that is not producing
in commercial quantities at the end of 10 years shall be
terminated. Another provision in FCLAA encourages efficient
and orderly development of coal leases. This: provision

——
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| Letter to the Director, Bureau of Land
*‘Management, Department of the Interior

ellows ‘the Secretary of the Interior.to approve the
consolidation of federal leases and inte ning or adjacent
nonfederal leases’ into an LMU. Thep £ the LMU is to
develop the federal coal resources as: yit in an
efficient, economic, and orderly manner; with due regard to
conservation of coal reserves and other resources.

We are concerned that the effect of allowing Northwestern
Resources Company to form this LMy will be to provide
Northwestern Resources an’ addltionel 10 ‘years in which to
meet FCLAA'S diligence provislon,rather ‘than ensuring
efficient, economic, : -and orderly ‘coal production from the
Rocky Butte lease. 'In eddition, if ‘the' Rocky Butte lease is
terminated in accordance with' FCLAA, Northwestern Resources,
as well as other companies, could bid to lease either the
Rocky Butte tract and/or the West Rocky' Butte tract. The
e of these leesee,could result in increased revenue to

£ ‘ e bids. As demonstrated

¥ " or the West Black

,Thunde trsct ‘in wYoming which, according to BLM, contains
‘an . estimated 429 mlllion tons of coal these bids can be
‘substantial., ‘ oo

Yf‘Accordingly, in light of ‘our oncerns, ye request thet you
,’reconsider the appropriateness ‘of the pending West Rocky
Butte lease sale and’ the subsequent formation of an LMU with
the Rocky Butte tract. We would appréciate being advised of
the results of your reconsideration before the pending lease

",;Qsale is conducted. Please contact Rooert Wilson on (202)

634- 7352 1£ you ! have any questions.

*Sincerely yours,

/ ames an s III -
irector, Netursl Resources
Menagement Issues

cc: Chelrmen, Subcommittee on Mining and
- Natural Resources,
COmmittee on Interior and Insuler ‘Affaira
. House of Representacives ‘
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Letter From the Deputy Dlrector Bureau of

Land Management, Department of the

Interior

‘er. James Duffus III -
‘fDLrector, Natural Resources

;‘Dea:;nr._puffus:”

Umted States Department of the Interior

BUREAU OF LAND MANAGEMENT
: WASHINGTON DC. zoz4o e

T

e 3425 (660)

L '_z:’ 1992

Management Issues

. General Accounting Office
u‘Washlnqton,ib C.‘ 20548 &

September 24, 1992,  in which you
Management (BIM) reconsider

. holdinga coal lease sale for the West Rocky Butte tract. The
. West Rocky Butte' tract is’ ad]acent "to - the Rocky Butte lease;

which tefminatés in February' 1993 unless the lessee, Northwestern

-Resources Company (NWR), roduces coal 'in commercial quantities
.from the leasehold. . .In app1y1ng for the West Rocky- Butte tract,
.iNWR announced its’ intentlon Lo comblne the West Rocky Butte tract

. 'with the Rocky Butte lease ‘to form a loglcal mining unit before
' the Rocky Butte 1ease termlnates.‘

'

fter g1v1ng careful conszderatlon to ‘your concerns, the BLM, in

‘ consultat;on with the Department of the Interior, has decided to

offer the West Rocky Butte tract for lease sale. There were
serious policy considerations in reachlng the decision, but we
have concluded that the publlc 1nterest ‘is best served by holding

the lease sale.

Although the leasing'and’development”of Federal coal resources,

especially in the Powder Rlver Basin, qenerate impressive
solely as revenue-generatlng programs. If revenues were the
chief concern, the pace of Federal cobal.leasing and development
would have been much greater than it has been over the last

10 years, L . .

As. a manager of coal reserves, the BIM recognizes its
responsxblllty to manage national coal resources in the public
interest. The BLM must make coal available to meet industry and
consumer demands for energy for those uses in which oil and gas
or other energy sources are not a substitute. To do this, it
must have a flexible process to analyze the need for competitive
leasing at a given time and place and to respond to the need to
provide coal at competitive prices for the benefit of energy
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Appendix VI ! .
Letter From the Deputy Director, Burea.u of .
Land Management, Department of the

Interior

consumers. It must maintain an orderly,: ( ctable system that
protects environmental values and provides a.-basis for long-range
planning by State and local governments, the energy industry, and
other groups and individuals concerned about Federal coal
development.

Once leases are issued, the BLM must ensure that national
interests are protected. Protection ‘is. achieved in many ways,
among others, by requiring that lessees, achieve maximum economic
recovery of the leased coal consistent with. standard industry
operating practices and with conservation of all natural
resources. The purpose of a logical mining unit (LMU) is
consistent with the statutory maximum economic recovery
requirement and aids in promoting the efficient, economic and

. orderly production of coal and by, recognizing that the geology of
" coal deposits exists apart from lease boundaries and political

%,divisions.r;Th :efficient and’effe ctive development of coal

}resources often'requires development across lands owned by
. Federal and State, governments and. private entities, and
. formation facilitates such development L

- The decision ‘to hold the lease sale in no way guarantees that NWR

or any other bidder for the tract will be issued a lease. . Coal
lease sales are required by statute toé be competitive, and
competitive bids from lessees of nearby mines are possible.
_FPurther, bids must be determined to meet or exceed the fair
market value of offered tracts, and” there have been instances,
including sales in’ the Powder River Basin, where bids have been
rejected for not meetinq the BIM's determination of fair market
value. ‘ .

The merits of any MU application submitted ‘for the West Rocky.
Butte tract cannot be judged at this time, as no application can
be submitted without a lease for the tract. Nevertheless, any
,such application would be judged on. its merits, and approval is
not automatic or Yuaranteed.

We trust that this 1nformation has been responsive to your
1nquiry.

‘Sincerely,

A v, (3, LBTRAN
“4suvy Director
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‘ ‘Appendlx VII

Comments From the Department of the

Interior

Note: GAO comments
supplementing those in the
report text appear at the
end of this appendix.

-'The report contal e_flndlng
C(IMU's), lessee. -qualifications, cumulative environmental inpact.
.analysis, and .use of projected, demand, to meet - the objectlves of.
" thé Federal Coal Leasing Amendments Act,. Recommendations are
‘made in chapters II and III, and we w111 respond to these
 recommendations in the order that they are presented.

.Mr. James Duffus III
: Dlrector, ‘Natu} ‘eresources ,
) Management Issues S E K e !
fGeneral ountlng Offlce U

ra
fs;xeng;hgn;ng (GAO/RCED 94 10) The report 15 the 1atest in a
" series of substantlve reporta from the General Accounting Office

(GAO) on the’ Department of the Interior’'s DOI) administration of
the Federal’Coal Management Program. THis' report affects both
the Forest Service (FS) of the Department of Agriculture and the
Kerr-McGee" Corporat;on, ag well as the DOI. We understand that

"the Fs and Kerr McGee w111 respond separately

' The DOI, the Bureau of Land Management BIM), and all other DOI
";agenc1es w1th coal related respcn51bilit1es stand ready and

the. cOngress, the GAO, the industry, and all

'uother'lnterestéd nd'affected ‘groups and citizens. The Federal

Coal 'Management Program ‘should be as responslve as possible to
changing. environmental and societal needs’and conditions and to

. public. concerns,.wh1le complylgg with all. statutory and

’ratlon and use.

four areas-’ 1oglca1 mlnlng unlts

’Chapter IT recommends that the Secretary direct the BLM to revise

BLM’s regulations to provide clear criteria to determine whethér
an. LMU will further the economic and efficient and orderly
development of ccal deposits and to ensure that each LMU approval
document - states how formation of specific LMU’s will meet the
regulatory criteria. ' The BLM published a Federal Register notice
on December 10, 1993. .The notice, an advance notice of proposed
rulemaklng, requested publlc comments on all aspects of LMU's,

“including issues discussed in the report. The notice requests
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Comments From the: Department of the
Interior

See app X.

e:DOI will take acti

.and .oxderly. development of Federal coal
__conservation of . coal and other resou\::_,f

.Chapter.II also
.. 'Kerr- -McGee. is

\_'BLM ‘undertake
1nappropr1ate

2

public commenta on .such matters as whether.or not "LMU diligence"

. .should supersede *Jeage- specmflc dlllgence" in meeting production

requirements and what should be the effectlve date of LMU
formatlon )

g€ an ‘ppropriate regulatory
changes .to the LMU.regulatlons to, ensure He efficient; economic,
th due regard for the

ecommends, that the Secretary not issue any

1. leases to Kerr-McGee Because GAO :contends that
Squallfled, and | GAO fur, he‘,recommende that the
tudy to determine if g
ssued. As ig) clear f£rom readlng the report,
different interpretations ‘exist of the meaning of the term
*producing” within the context of Section .2(a) (2) (A) of the

addltlonal mlne

$M1nera1 ‘Leasing Act. These dlfferences exist because of the
complexlty of the language of ‘the section and because of the:

sectlon s even more complex 1mplementat10n

'The DOI SOIICItOI s Office provided you with an oplnlon regarding

the appllcatlon of the section 2(a)(2)(A) requirements to the

Kerr-McGee situation. In that instance the BLM had relied on a

duly promulgated regulation that provided that a lessee was not
disqualified under section 2(a)(2) (A) if the lease involved was
in a logical m1n1ng unit which was producing in accordance with

" the logical mining unit stipulations of approval.

The legal opinion stated that the Solicitor’'s Office was unable
to conclude that the contemporaneous interpretation and
application of the section 2(a) (2) (A) requirements in that
instance were beyond the scope of the Secretary’s authority
granted by the Federal Coal Leaslng Amendments Act.: The opinion
noted that BLM’'s interpretation was a matter of policy formulated
by previous Administrations that met the letter of the law but
that appeared not to be in concert with a major goal of FCLAA,
which was to reduce speculation. The opinion further observed
that the policy could be amended prospectively at any time by
following the normal notice and comment rulemaking process. The
Solicitor’s Office plans to comment separately on the draft
report’s comments regarding the legal opinion of that office.

In response to the recommendations on section 2(a) (2) (A), the BLM
has and will continue to update its list of disqualified entities
under section 2(a) (2) (A) for use by BLM field offices in
determining the eligibility of prospective lessees to hold or.
acquire Federal coal leases and to acquire other nineral leases.
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“The BLM ‘is currently reexam;nrng its lessee quallflcatlon
procédures and plans to effect appropriate rev1s;ons as soon as

‘pracdticable.

Chapter III recommends that the Secretary of the Interior direct
the BLM Director to reempha51ze the importance of complying with
requirements for 1dentifying and addressing cumulative
environmental impacts from coal leasing and development. The BLM
has prepared an instruction memorandum to its field offices
directing that each ‘environmental docutent either directly
address cumulative impacts or incorporate by refexence other
environmental documents that address cumulative 1mpacts.

Chapter IV contalns ‘no“recommendations. The report concludes
that the BLM can meet statutory objectives by not tying the
amount ‘of ¢oal offered for'lease to projected demand or market

' conditions and that fair market value doesg - not equate with
“maximizing, revenues ;

We ‘will keep you apprlsed of any regulatory or policy initiatives
in areas covered by this report Our detailed comments are
enclosed Wlth this’ letter. )

Sincerely,

B Gl

‘Bob Armstrong
Assistant Secretary, Land and
Minerals Management

Enclosure
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Appamﬂx\ﬂl .
Comments From the Department ol’ the -
Interior

' See comment 1.

- See comment 1.

 See comment 2.

" See comment 3.

See comment 2.

DETATLED COMMENTS

v We offer the follow1ng suggested changes and comments.

CHAPTER. 1, "Introduct:.on "

fTGengrgl The purpose “of reviewing Federal coal leasing
wprocedures (pp. 10-16) .is not clear; as no furcher use is made of

the data about procedurns in the remalnder ‘of the report

-Page.  10; Second Paragragh.‘ Change. the numbers as follows *As of

September 30, 1992, BLM had 449 coal” leases containing about 14.4
billion tons . of, recoverable coal. During fiscal year 1992, the
BLM had: 135 active. leases which collectively produced 234.6

f .million: short tons. of coal from which’ §g§§__ million in Federal

royaltles were collected Y

Page 11, Flrgt Paragrggh{ The most recent year for whlch data
are available is 1993. According to thé Minerals Management
Sexrvice, . Royalty Management Program,. total United States

Japroductlon for 1993 was 958 mllllon ‘short tons, and itotal Federal
~production: was 245, 9 miilion short ‘tons, or about 25 per cent of

the total. Further, there is a dlscrepancy between the statement

E that 1991 data were the most’ recent available and the data shown
I § . the Table 1.1 at the bottom of page 10, which are stated to be

1992 production data. FY 1992 productlon data for Table 1.1 are
as: follows: Wyomzn ,A;§2.4 M/T (short); Montana, 22.6 M/T
{short); Utah, 17595 M/T (short),,Colorado, ( {short); All

"Others, 2 1 M( (short)

r,Pa e 11, Par raph Und 'Pr ced for ing Federal
: h 1 Le “Ac

de .* The BLM was not
establlshed until 1946, hence could not have been issuing coal
leases .in 1920, .The first Federal leasing agency was the War
Department, whlch, under Congress1onal authorlzatlon, leased lead
deposits to miners for a 10 percent royalty in pure lead or
money. In 1920 Interior’s General Land Office was leasing
mxnerals on lands wzthln its, Jurzsdzctlon.

. gg ;2, Fzrst ngagrgg . We suggest that the term *little, "

used twice in the first lzne, bé quantified. The history of coal
d139051t10n by ‘the Federal Government suggests a large-scale
dlsp051tlon of. coal during certain pericds. For instance, as of
1906, 406,370 acres of public coal-bearing lands had been sold
under the Coal Lands Act of 1873. ' (Compare with the 266,620
acres under lease as of the end of FY. 1993.) We suggest that the
term “greatly,*.used in the second. llne, also be quantified, to
give readers an idea of the degree of increase.

gage 13‘ Last Pgrggrggh on Page. In llne 1, it is unclear why
the procedures for regional coal leasing are any more or less
*rigid* than any other coal leasing procedures. Regional leasing
procedures are generally establlshed by regulation, as are the

TR IITTTT
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See comment 4.

See comment 2.

See comment 4.

See comment 4.

‘See comment 2.

'page 14, Paragra

DETAILED, COMMENTS (cont.) o ' 2

procedures for LBA leasing and coal lease exchanges. In line 12,
the Secretary is said to have established regional leasing
"levels." Between July 1979 and July 1982, the Secretary in fact
established regional'leasing "targets:*'*The July 1982 regulatory
revisions changed targets to levels, to reflect a change in
leasing pOllCY from a specific¢ amount i{target) to a range of
amounts (1eve1) (See Eurther dlscu551on under Chapter v
below.} - oh

- SALLBA:Leasing. .. _Leasing: levels reflect the
tonnages of combinations of tracts. 'The BLM may modify LBA tract

. boundarles to comply w1th the statutory requirements of maximum
" ecconomi¢ recoveryand conservatlon of the resource (see 43 CFR

3425%71~9), and this may serve as a'single-tract leasing level.
When an appllcant applies for a coal tract,- 1nd1cat1ng an
“interest in leasing Federal coal, a call for expressions of
leas;ng Lnterest would be redundant.x.m

The lease is awarded

to the highest bidder prov1ded ‘that the bidder’s bid meets or

exceedg the fair markec value (FMV)." "The 'FMV of a tract is not.
establlshed untll after a sale, the value''calculated by the BLM
before the sale ig an‘estimate and can be ‘modified by various
factors, 1nclud1ng the amounts of any b1ds recelved

o ggg 16, Flrgg Full Pgrggragh" It would be useful to compare the

LBA leasing statistics for the 5-year period with those from the
regional leasing period (January ‘1981 ‘tlirough September 1983).
During that 33-month period, the BLM leased 46 tracts containing
2.1 b11110n tons of- Federal: ‘Coal.’ In other words, 1n about half
che ‘time, the BIM leased tw;ce as much coal

i ndix 1. For your
information, counties in the ‘geographic ‘areas studied are as
follows: zguggr River (Wyoming portion)--Big Horn, Campbell,
Converse, Crook, Goshen, Johnson, ‘Natroha, ‘Niobrara, Sheridan,
‘and Weston; Uinta-Southwestern Utah (Utah portion)--Carbon,
Daggett, Duchesne, Emery, Garfield, Grand, Iron, Kane, Morgan,
San Juan, Sanpete, Sevier,. Summit, Uinta; Utah, Wasatch,
Washington, and Wayne; ‘Alabama Subreégion; ‘Southern Appalachian--
Fayette, Jefferson, ‘Tuscaloosa, and Walker. Kentucky has never
been part of a’coal productlon reglon, but ‘active mines with

) Federal - coal ‘leases are located 1n Bell and Whitley countzes

CHAPTER 2, *Certain BLM Actions Do th Encourage Tlmely Federal
Coal Development and Dlscourage Speculatlon.

General. On several pages in thls chapter and in the Executive
Summary and Introductiony the GAO:uses the term “expire® to refer
to leases which do not meet the diligent development requirements
of the Mineral Leasing Act. The statute specifically uses the
term “terminate® to describe that action. The Department

T i g
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 See comment 6.

2 only to reféer to-leases when:they fail to maintain cont1nued

The follow1ng sentence appears 1n thls chapter and other parts of

.. . tonsolidated into a logical mining unit (LMU) primarily to extend
the life. of one of the leases rather: than to further the economic

© was an-extensive. d;scuss;on in: Congress about LMU‘s, which was

Seeconwnents,_ S ‘printed in the: Qongregg onal Record,.507-8, Jan. 21, 1976, and in

: chalrperson of:. the subcommittee on mining;: explalned that the LMU

f“dllzgence provision.. :Further,. the extensive discussion
=”notw1thstand1ng, COngress specifically did-not include in the
- FCLAA: a’ prohibition against extending. the dxllgent development

. fact; the statute allows the Secretary to direct the formation of
“LMU's, i.e 4 order lessees. to :form ILMU’s. . (See 30 U.S.C.

See comment 2.

igrants’ a coal lessee a. lease suspension,- no production occurs
“from the lease, and therefore no payments are due. Per the

See comment 2. -

JETAILED COMMENTS {cont.. Lo 3
suggests that-the GAO use the terms.: "exp;red" and "expiration®

operatlon after thelr twentleth lease years

2] (SR

the report, "..BLM has allowed non- produczng leases to be
recovery:of: federal coal.'  The. :GAO.should be aware that there

the committee report. Representaclve Patsy Mink of Hawaii, then

provision:® provxded an *extraordinary exemptlon" to the 10-year

period :of any ‘leases bécause of their:inclusion in an approved
LMU

L 3 . nd Efficient * In
the flrst paragraph. it is’ mentxoned that the FCLAA allows the
.Secretary;of the Interior to.approve the formation of LMU’s. 1In

§202a.(6)) .*- To date,. the. Department: has: chosen to act only on
applzcat;ons filed by coal lessees' and not to dictate LMU
formatlon to coal lessees

Page’ 24 F1 . paragraph. This paragraph confuses lease
suspensions: with the continued operatlon requirement. If the BLM

Mineral Leasing Act and the terms and conditions of the lease,
‘advance royaltles are paid in lieu of continued operation. The
lease is: in effect--not suspended--dur;ng the continued operation .
per1od :

Pa es 4- "B r val M Encourage a
Development." The: Department does not believe that extending the
life of leases within an LMU and furthering the economic
development of the coal within the LMU are mutually exclusive. As
was previously mentioned (see General comment at the beginning of
‘these Chapter comments), the Congress was aware that LMU
formation was an exemption to the 10-year requirement for
individual leases to produce commercial quantities of cocal. As
at least two of the purposes of LMU formation were to foster the
FCLAA-mandates of conservation of the resource and maximum
economic recovery, the LMU concept was enacted into law.

It is true that the BLM does not have criteria for determining
when an LMU is being created merely to extend the lease rather

Page 81 GAO/RCED-94-10 Federal Coal-Leasing

e




Appendix VII
Comments From the Department of the
Interior L

See comment 7.

See comment 8. N

See comment 9.

" and rentals paid by coal lessees.;, ren o

DETAILED COMMENTS (cont.) == & S 1 4

than to promote:the *efficient, economical,. and orderly"
development 'of 'coal resources: :The BLM will be considering
specific-criteria; for: *efficient; economical, and orderly*
development of coal resour"es as part of the revision of the LMU
regulatlons. E : EOREE BT

the éovernmgn; ‘“. If, ny the phrase "thhout compensation to

the government,® the:GAO incends to-describe delayed royalty
payments, we point out that, if leases. terminate, noé royalty

'payments are ‘due the Federal Government. :If the formerly leased

‘coal is' later offered for ilease: sale, there may or may not be any

. "pidders for the lease. : If no. leage: 1ssues, no royalty payments

are:due. Bven if-a: lease issues; it.is arguable what would cause
more of-a delay in royalty payments-rincluding the lease within

- an approved IMU or relea51ng the ' coal:and' havxng the lessee go
‘through the process: of. opening a -mine. . - . :

If, by the phrase "without compensatlon to the government, * the
‘GAO' is advocating. some sort/ of IMU holding fee in lieu of
production, "we:point out. that the Department has no!statutory
authorlty ‘to impose such a' fee.. “The: BLM: sought on several

occasions in the 1980's to seek:legislative authority to impose a..

holding..fee ‘on non-producxng leases, but this proposal was not
adopted by the Congress. - The :statement: also ignores any bonuses

Ab

‘ . FCL m ive.* The bonus paid
for the West- Rocky Butte tract was: the thhest of any tract sold
in the Wyoming portion of the Powder River Basin, either on a
cents-per-ton: or dollars—per-acre basis -during the years 1991 to
the present. This is.significant when:.compared to all of the

Pages 25-27, “A rov: f‘ omin
FCLAA’ 5. Develop;

- other sales, which: involved .coal with higher Btu values and lower

sulfur concentrations. All of the other tracts were located
adjacent to existing mining operations, .and the Rocky Butte/West
Rocky Butte mine will have to be developed, at a fixed'capital
‘cost of over $100 million beyond ‘the ‘lease. acqu151tlon costs.
‘Expenditure: of this amount: of money suggests an intent to develop
the two leaseholds. B

Further, the lessee assumes the rlsks of development. If the
Rocky Butte/West Rocky Butte LMU is-not producing coal in
commercial quantities at the end of the LMU diligent development
period, the leases revert to their individual diligence periods
and terminate at the periods set by statute. It is not clear
that, should the BLM reoffer the Rocky Butte or West Rocky Butte
tracts for sale, there would be any bidders. The Keeline tract,
which contains coal of similar quality, terminated in 1992, with
no other companies interested.in having it put up for resale.

Page 82 T GAO/RCED-94-10 Federal Coal-Leasing

B B

PR A

IR

e e

T e S

t
|
|



Appendix VII
Comments From the Department of the
Interior

See comment 10.

. See comment 2,

See comment 11.

See comment 8.

See comment 12.

. Wyomlng, indicates the admnistrative costs:to be considerable,
i.e:, 54 million for the Two 1982 wyom1ng ‘regional lease sales
‘zontained in the:West Rocky Butte tract is 5§ million tons, not

‘West’ Roeky Butte EIS's,’ the intent of the eppllcant was to
‘combine the. West Rocky Butte :tract (if .obtained in the sale) with

fdetermlned that the West Rocky Bucte Tract .contained znsuffzcxent

orderly development.
‘intent, if ‘it :obtained:the West Rocky Butte tract, was to combine

leases are due annually in the- amount of $3 per acre.

‘commercial quantities in FY 1993 from non-Federal lands. In
- other words, the LMU achieved diligent development, economic

DETAILED COMMEN‘TS (eont.} i 5

Finally; the discussion does not seem.to.consider the
administrative costs of reofferlng the- West Rocky Butte Tract as
an offset to future revenues.. Information presented to the GAO
durlng its field 1nvest1gat1ons. particularly with the BLM

and $2:5 million’ for the four LBA Wyoming: sales. The lessened
cost of the LBA sales was at least partlally due to the
applicants’ paying for the preparatxon of- the environmental
documents : R o

Page 25I Bg;tom Pgragrggh.“ In line 7. the estlmeted tonnage
57 m1lllon tons.

Per the draft and final

the ‘adjoining Rocky Butte Tract to-form an:LMU. The BLM

keserves to support-a new mine and thus focused the proposed
action in EIS’s on comb1n1ng the Rocky. Butte and West Rocky Butte
tracts-into a new mine.- We do not bel1eve that piecemeal or no
development of coal:: resources results in. economzc, eff;czent. or

nge 27, Flrst Pgrzgrggh The draft and flnal West Rocky Butte
environmental impact: statements ‘announced that the applicant’s

it into: an LMU with the Rocky Butte lease. - The compensation was
$16.5 million, ‘or: 30 cents per ton, the highest amount paid for
any of the Powder River tracts. -Further, rentals on the two

Pages 27-2§l "LMU Saves Two Leases From Zg;m;ngtlgn in Alabama.*
The Department believes that this situation does not enhance the
GAO’s arguments against LMU‘'s extending-the life of leases but in
fact supports the purposes. for which LMU’s were enacted into the
law: efficient, orderly; and economical: development of coal
resources. The.Eastern States BLM:approved the legsee’s LMU
application because it met all of the statutory and regulatory
requirements for LMU formation. The LMU produced coal in

recovery of coal was attained, royalties and rents. were paid to
those entities de51gnated by statute, and coal was used to
benefit consumers.

If the leases had terminated, the BLM would have had to reoffer
the tracts for competitive sale at a later date. There is no

guarantee that the former lessee would bid on those lease tracts
if they were reoffered; in fact, the lessee would probably have
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'See comment 2.

"See comment 13.

'See comment 14,

‘See comment2.

.. one:in Alabama, six in-Utah, and:12

Re;gxgtlon of Productjion. Regg;rgmengg The Department has
prevzously responded to the referenced report, Mineral Resources:

DETAILED COMMENTS (comt.) v = = o ' 6

.changed its mining sequence:to.bypass. rthe Federal coal -
‘altogether. . No' revenues: would ‘then: have been generated from the
'Federal cqal resources. ‘ : RN : ;

; éé ;chgr Ngngroducihg lLeases

" Aggrgachlng thg End of Thelr'Dlllgence Periods.* As of

September 30 1992 there were 449 coal leases

: The word actlve' should be deflned In the context used 1t

does not mean “producing." . In the GAO study area there were in
fact 19 approved LMUs as of. December 1993, when the report ended:
in Wy°m1ng s Casper District.

Eight LMU appllcatlons are pendlng

. Page 28, Only Full Paragraph. We do not understand the basis for"

the $200 ‘000" stated as the .loss: to the: Government of delaying the
royalty '‘payments.: The calculatxon -assumes.‘that the Rocky Butte

. leage tract would eventually be’ resold and;: developed if it had
‘terminated: 1n ‘February:1993..: This may. be an optimistic

assumption, ' The.tracts: used for comparison: in the paragraph.,

“West ‘Black Thunder -and North- Antelope/Rochelle, contaxn higher

Btu value, lower sulfur coal EO S s LR

' bst

‘Revig: : lati + (GAO/RCED-92-189) . It

“.is ‘not clear why the f;nd;ngs of that report are reproduced in
i‘this#report. We note, however, that the proposal criticized by
' the ‘GAO was.only a request for-information to substantiate or not

the validity of another cdommercial .quantities amount than 1.0%,

. and :0,3% was given as a possible option. None of the commenters

on that propesal suppl1ed any information which would support a
regulatory change in the commercial quantities amount from 1.0%

'to any other amount The proposal has not. been adopted.

32 - “Hi Ke Leases.* Change the date

. 1n the first paragraph under thls section from December 31, 1986,

to ‘December 30, 1986, . .December 31 was the ‘date on which section
Z(a)(Z)(A) became effectxve.:

In 11ne 3 on page 32, change the word 'produce' to the phrase “be
producing cocal in." .In line 1l 'on page 33, change the word
"produced" to the phrase 'contlnued to be producing.®

CHAPTER 3, 'Env1ronmental Assessments Do Not Always Address
Cumulative Impacts of Coal Mining."

General. The following’informetion is given to provide_a‘context
for the discussion on. the EA'sS reviewed. by ‘the GAO in Utah. The.
four lease tracts were adjacent to exlstlng operations and were

needed by the prospective lessees to.maintain productlon. In the
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See comment 15,

.See comment 2.

See comment 15.

DETAILED COM.MENTS (cont.).. - . ) L 7

State:of;Utah," coal<m1n1ng is,.chiefly conducted by underground
methods. because o e dept of ‘the’ coal‘ eds. Underground

"mining. generally causes impacts. ofi fewer'resources than does
' surface. mining. - The coal mznlng lndustry has undergone
i.consolidation,:, and old mines: are. being opened up and reworked.

The. 1ndustry .employs about: half the workers.that it did in 1983
and yet produces:more coal The overall populatlon in the
impacted counties (pr;nc;pally Carbon, Emery, and Sevier) has
steadlly decllned since 1983 and is just now leveling off.

Thls populatlon declxne has caused a. declxne in revenues to the
general area. The decline in revenues is encouragzng States and

~count1es to seek addltlonal .revenues.

As to: the GAO crztlclsms about Utah's rev1ew of cumulatlve

aeffects, we. recognize the need - -for better documencat1on However,

Utah in fact did analyze cumulative effects. in our view. 1In
recognition of: the issue of documentatzon. we have prepared an

. -Instruction Memorandum-to: the States to better ensure national

consistency and uniformity and.to ensure that cumulatlve effects
are fully documented. GAO contends that BLM Utah is not
summarizing the results of previous, applicable cumulative
analyses from which the site-specific analyses are being tiered.

Our’ BLM: Utah State Office indicate that. the four environmental

assessments (EA‘s) reviewed by the GAO were ‘site-specific updates
of four -tracts which had been analyzed in .a 600-plus page Round
II Uinta-Southwest Utah Regional Environmental Impact Statement
(EIS) or a 558-page Forest Land and Resource Managemeént Plan.

Both these documents conta;n cumulatlve 1mpact analyses.

-Pages 42-43, ggzgg;gph §p11; gg gggg Egggg The preparation of
. environmental documents-can be a collaboratxve effort under any
process, not just the LBA; process. Othér .surface management
-agencies often contribute to mineral leasing environmental

documents; as-their consent ‘must  be obtaxned before the BLM may
issue leases on thelr lands.. C ;

‘P’ 4 'Envzr nmen 1 Assessme £ Utah D ecifical

; . Pexr BLM Utah, the
env1ronmenta1 assessments rev1ewed -by the: GAO were ‘updates that

.were intended.to identify and evaluate any additional concerns

that arose since the preparation of the :Round II Uinta-
Southwestern Utah:EIS or -the Forest Land and Resource Management
Plan. -In §gg§hgrn Utah Wildernegs -Alliance, et al. 127 IBLA 331,
350, the Interior Board of Land Appeals noted, *"The Board has
also pointed out that where BLM has prepared an earlier EIS
discussing impacts of. proposed management decisgions, subseguent
analyses may. briefly summarize the impacts more fully explored in
the EIS, a process known as tlerlng.
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' DETATLED COMMENTS (cont.) & - . .- R | 8

,Pajé 50, *The Extent to Which Cumulative Impacts Were Addressed

13 W1 -hithe Extent of Public.Involvement." It is
- ‘ unclear what" is meant by the use:of’the word: "involvement® in the
See comment 2. “feo s 'yectidn’'title ‘and in the ‘first sentence. It is not clear from
B " the discussion’'that the’ opportunltles for public involvement were - P
"any ‘feweér ‘in’ Utah' than they were in':Wyoming or Kentucky. Public
concerns: 1n Utah about the impacts of coal leaSLng, including
vcumulatlve lmpacts, were less. L '

R S

See comment 16.

CHAPTER 4, 'Progectlng Coal Demand Is Not Necessary to Meet
FCLAA‘s Cbjectives.* : ;

geggral;»~The‘BLM"s decision‘to'use-coalrforecasts in its leasing
decisions was due to a variety of factors exclusive of the FCLAA.
when the Congress:established the:Department of Energy (DOE), one

v of its resporisibilities wasito set national energy goals. Not
only ‘did DOE ‘set ‘these goals based .on forecasts using various
assumptiOns and 'policy ‘decisions; but it..also criticized Interior

: for not’ leasing ‘enough ‘coal; 0il, gas, o0il'shale, etc., thereby

v /preventzng the Unlted States from becom1ng energy independent.

‘JThe DOE’s - coal demand pro:ectlons ‘in the 1ate 1970's reflected I
policy initiatives, -including a ‘goal of:'1 million barrels of i
- ‘gynfuels per day. ' The DOE requested‘therefore that forecasters
“ “should factor synfuel use into 'their-demand:forecasts. The
o result was. greatly 1nf1ated demand forecasts.

As -a’ result of uncertaznty in forecastxng, the BLM de-emphasized
“the' ude of ‘féreécasting in making lease sale decisions. This de-’

emphasis was made desplte objections from certain groups,

1nclud1ng the GAO 1n its. 1980 report, E in Ll i oal
fp ‘ ;

: Pressure to rely more ‘on. forecasts contlnued from certain groups,
1nclud1ng Some State Governments. During the regional leasing
period ‘(Jarniuary 1981 through September 1983), the BLM focused on
accountlng for market trends, “since industry interest was
sometimes not apparent until well intc the regional process.

T

Market trend information can be useful. In the early to mid-
1980's, coal demand had slumped considerably. WwWith the
‘substantial Feéderal leéeasing that had occurred during the regional
leasing period, certain forecasters expected additional Federal
coal leasing would not be needed for many years and advocated no
new: Federal coal leasing. The BLM issued a supplemental
programmatic EIS in 1985. The conclusions of the market analysis
were that, while leasing at. that time was .not necessary except
for isolated site-specific needs, an increase in applications
would start in Utah-in 2-3 years and a significant increase in
leasing interest in the Powder River Region, especially Wyoming,
would start by 1990. 'That is essentially what happened.
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See comment 2.

See comment 4.

See comment 4.

See comment 17.

DETAILED COMMENTS (cont.) L ‘ 9

“Although«forecasting may not be necessary under LBA leasing, the
~-BLM::should .remain aware of market.trends for resource management
“i-planning and for economic evaluation. ~Once the recent (1991-
:1993) :bulge: in- leas;ng in: the Powder.River Region is concluded,
.lea51ng :should: continue at. a. slower but.steady rate. (The bulge
-in leasing activity in that region was due.-to a 9-year hlacus in

competitive leasing. )

P 53-54, "Proj d Coal Demand W ider in Settin
Rgglgng; Coal Lease Sale Levels." The July 1979 regulations used
‘regional leasing targets," not "regional leasing levels.*

Leasing targets are exactly described by the first paragraph on
age 54. Regional leasing levels were established by the July
1982 regulatory revisions to account for the uncertainties
inherent in forecasting future coal demand. The BLM has only
minimal experience in using regional leasing levels, ;as there has
been no regional coal leasing activity since September 1983,

4-55, "Proij ed D nd D Not in he Amoun
Coal To Be Leased in the LBA Process.® The BLM assumes that
expressed interest in leasing a specific tract of Federal coal is
equivalent to demand. With the exception of the West Rocky Butte
Tract, mentioned at length in the report, almost all coal LBA

-tracts have represented extensions of existing mining operations, .

and the leased coal has been needed either to prevent the bypass
of Federal reserves or to fulfill lessees’ contract obligations.
The lessee assumes the burden of finding a customer for the
leased coal, if there is not one already. The Government has
less assurance that tracts offered in regional lease sales will
be leased. Tracts offered in reg;onal sales predominantly
constitute the opening of new mines and are thus more dependent
on market conditions than are LBA tracts.

Page 56, Last Pgrggrggh. with reference to the sentence "FCLAA

requires receipt of fair market value, not maximization of
Federal revenues," we note that the Department was criticized by
the Congress and others for not getting more money for coal
tracts located in the Powder River Basin in Wyoming in

two 1982 sales. The GAQ estimated that the Department had
undervalued the coal by about $100 million. An investigative
staff of the U. S. Congress charged that the sale had been held
in a soft coal market, thereby losing revenues. The Department'’s
defense was that it was not seeking to maximize revenues but
instead was considering consumers who required electricity and
jobs which was not acceptable to the Congress.

0, A ndix 1, Fir Full Paragraph. We would appreciate
any data the GAO may have to support that statement that
groundwater resources are significantly affected by coal mznlng
in the Powder River Basin. The BLM has conducted a search of its
files and can find no substantiation that adverse impacts to the
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groundwater of the Basin have occurred. - There are letters of
concern’ about potential‘impactsw“butwthesewletters provide no
supporting data.  Per BLM Wyoming; ‘the: Wyoming Department of
Environmental Quality and the Wyoming State Engineer have thus
far detected no adverse xmpacts,‘desplte extensive groundwater
monitoring activities.

B U S

T
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GAO Comments

- letter dated April 12, 1994.

The following are Ga0’s comments on the Department of the Interior’s

eyl

L

1. The report has been updated to reﬂect new information provided by

o ».‘Intenor in Apnl 1994 Y
e :2 Clanﬁcatlons have been made to the text of the report

o ,3 The hlstory of coal demand as We present it is taken from the 1985
- Final Environmental: Impact Statement Supplement for Interior’s Federal
-Coal Management Program, page 22. We believe that presentation is
g accurate, appropnate and fair, and thus we have made no change.

- 4 We made no change in response to this comment. The presentation in
L ;the text is correct, and the suggested change adds additional detail that is
‘not-necessary for an understanding of the federal coal-leasing program.

... B, Seeour detaﬂed response to the office of the Solicitor’s comments in
i appendlxX. NS L :

’ 6 We agree w1th Intenor that extendmg the life of leases within a logical
‘mining unit (LMv) and furthering the:economic development of the coal
.. within the IMU-are not mutually exclusive. However, we believe that the
-~ LMU:provision should be used in a manner consistent with the goals of the
-« i act, that is, encouraging the development of coal production on federal
-+ leases and discouraging the speculative holding of leases. We believe that
- the exemption granted by .the’LMU provision should not be used primarily

to extend the diligence period and that rejecting the formation of an LMU

- would not be inconsistent;with: fostering the development of the coal,
- conservation of the resource, and maximum economic recovery. We are

pleased to see that Interior is considering proposed regulations that would
provide criteria that BLM can use to determine whether to approve an LMu.

.. 7. When BLM sells a lease, it exchanges the rights to produce and sell coal
- in exchange for a-bonus bid, rental payments, and royalty payments. The
-royalty payments would start within 10 years on the basis of the mine’s
-production of commercial quantities within that time and its continued

production of commercial quantities thereafter. If a lease is extended

- beyond its-10-year term without production, the lessee is obtaining the
. right to extend the time it is allowed to achieve commercial production

without compensating the government.
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We are not advocating a holding fee in lieu of production. We are pointing
out that when BLM approves an LMU whose primary purpose is to extend
the diligence period, BLM is prov1d1ng somethmg of value for which it has
not been compensated S 1

8 Although Intenor notes that the sale price per ton of “the 55-m1]]10n-ton |
- West Rocky Butte lease (about 30 cents per ton) was high, we believe the
- price was high-because the sale and subsequent formation of an LMU

allowed the lessee to keep the much larger Rocky Butte lease. In

- .establishing the value for the West Rocky Butte lease, BLM used, as its
- “basis, the combined tonnage of both leases. Had the Rocky Butte lease

terminated and a combined Rocky Butte and West Rocky Butte tract been

- offered and-sold for the price that Northwestern Resources Company paid
. for the West Rocky Butte tract, the bid price of coal acquired would be
+2:75 cents per ton. While Interior points out that rentals are due on the two

leases, the amount of rent—approximately $16,000 annually—is very small
relative to the value of the coal contamed in the LMU.

9. The Chief of BLM'S Sohd Mmeral Operatlons Division concluded inan
- October 1990 evaluation that if the Rocky Butte lease terminated, there
- would be no impediment to future development of the tract by the lessee
-or‘another entity when the market for Powder River Basin coal is no
- “longer saturated: In addition, BLM's Branch of Mining Law and Solid
. v+ Minerals and Northwest Regional Evaluation Team in Wyoming concluded

that if the Rocky Butte lease terminated, the government would have a
strateglcally placed block of coal ready for sale in the future when coal
prices increase. They estimated that the bonus bid could range from

* $26 million to $125 million and that the sale might elicit true competition.

10." ‘From the potential future sale price that BLM Wyoming officials cite

for the Rocky Butte lease—$25 million to $126 million—it appears that BLM

believes the potentlal future selhng price would far exceed the cost of the
sale.

11. A]lowing the Rocky Butte lease to terminate would not promote
piecemeal development. To the contrary, the Chief of BLM's Solid Mineral
Operations Division concluded in an October 1990 evaluation that if the
Rocky Butte lease terminated, there would be no impediment to future
development of the tract by the lessee or another entity when the market

for Powder River Basin coal is no longer saturated.
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~12:" “The discussion of the two Alabama leases and the assocrated LMU has
been deleted from the final version of this report.

13. The discussion of the loss to the govemment from delaymg royalty
‘ payments has been deleted from the ﬁnal versron of tlus report,

14 The dlSCIlSSlon of the ﬁndmgs of our August 1992 report has not been
repeated in the final version of thls report.

15 Our report recogmzes that “uenng is an acceptable practice to avoid
- redoing assessments. However, when an assessment does not show direct
links to prior studies, tiering cannot be assumed. In our reading of the

Utah assessments, we could not determine that these assessments had
been tiered to pnor studies. After- dlscussmns with the preparers, we were
_ftold that the assessments were tlered.

o 16 Our report notes the lack of pubhc concem over coal leasmg in
centralUtah ik v :

| 17 We have rev1sed the text to more clearly convey that mlmng in
- eastern Powder River Basin areas containing aquifers clearly has the
- potential to effect those aquifers and that those impacts need to be

.. _considered in the environmental assessments. These impacts are

discussed in the U.S; Geologlcal Survey Water Resources Investlgamons
..Report 88-4046 :
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.

Comments From the Department of the
Interior’s Office of the Solicitor

Note: GAO comments, .
supplementing those in the
report text appear in
apben}c{iix X

o

\ UnltedStatesDepartmentof the Interior

OFFICE OF THE SOLICITOR

_ APR 11 1994
RIEENH CE T 5

4y o
RAS S T LR

Mr. James Duffus III

,Director, Natural Resources Hanagement Issues

441 G St., N.W., Room AB42 0 s e
Washlngton, D C. 20548 ) S

Inearwurm,nuﬁfus.n

chapter 2 on Kerr-ncGee Coal COrporation s (Kerr-McGee) eliglbility
under; section 2(a)(2)(A) of the .Mineral Leasing Act (MLA) to
“acquire fedéral "onshore miheral leases ‘since March 1988. For the
reasons elaborated below, we cannot concur with the conclusion that
Kerr-McGee has, since March 1988, been disqualified from acquiring
new leases, or with the sugqestion that the Bureau of Land
..Management (BLM) review any leases issued to Kerr-McGee from that

e to the“present for possible cancellation.

; ursuunt to. your. requeat, on. August 4, 1993 the Department of the

'Interior’s Associate 5011citor for Energy and Resources provided

.. the GeneraliAccounting’ Office (GAO) -with an opinion regarding the
..,application of. the prohibition: on lease issuance provided for by

" Section’ 2(a)(2)(A) ‘to Kerr-HbGee. Kerr—HcGee held two federal coal

" Leasing Amendments Act. (FCLAA)
¢ that conclusion..'~

leases which were combined in‘a:logical mining unit (LMU) that had
ceased actual production. The Associate Solicitor’s opinion
advised GAO that the Solicitor’s Office was unable to conclude that

-the contemporaneous interpretation and application of the section

2(a)(2)(A) requirements by BLM in the Kerr-McGee case were beyond
the scope of the Secretary’s authority granted by the Federal Coal

The opinion observed that the BLH had relied on a duly promulgated
regulation in effect at the time in determining that the lessee at
issue was not barred from obtaining mineral leases by operation of
section 2(a)(2)(A) of thé MLA. That regulation, codified at 43
C.F.R. § 3472.1-2(e)(6)(ii)(E), provides that a lessee is not
disqualified under section 2(a)(2)(A) of the MLA if the lease
involved is contained in an LMU which is producing in accordance
with the LMU’s stipulations of approval.

Because of the inclusion of the leases at issue in an LMU, the
provisions of section 2(d) of the MLA providing for LMUs are
triggered. That section grants the Secretary discretion to provide

that diligent development, continuous operation and production on-

any federal lease or non-federal land be construed as occurring on

I oonour in the épinion and~inv
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. .Secretary: promulqated ‘the ; regulation::
‘z(e)(s)(n)(E) setting: forth special requireiments relatmg to LMUs

T The

alleederal :leases: in ‘the i IMU.  The :section also. specifically
:states. that. pre—1976 1eases, isuch; as :those: involved in the matter
wat-hand, .may- be:-included--in-an TMU : and: becone . subJect to the
ﬁproductn.on requlrements of: the 'LMU
. FCLAA idemonstrates;that the congressi,onal ydrafters recognized that

w3 \Thefclegxslative -history of

fhe EMU. - prowisions: -were:: "an;-enormous;:: exemption"‘ to. -the due
dlligence prov s:hon othervuse 1mposed by the MLA as amended.

B

sed on this dxscretlon qranted by se

on 2(d) of the MLA, the
-at:’ 43 C.F.R. § 3472.1-

and section 2(a)(2)(A) compliance. .:That- regulation states that an
LMU must be "producing in accordance with the logical mining unit

- stipulations of approval" in order ko escape the prohxbltlon of
'_section- 2(a)(2)(A) oo P .

J_.pulatlons of - approval for Kerr-McGee s LMU provide that
Kerr-McGee must meet the 10-year diligent developnent requirement,

- under; :which the operator promises to produce coal in commercial

quantlties from the LMU within 10 years. While the draft Gao
report  attaches significance to the fact that the IMU has not

‘;‘yproduced since 1988, the fact remains that Kerr-McGee is in
..; compliance with these LMU stipulations of approval, even in the

.absence: of present production, so long as production in commercial
quant:.tles is achieved by September 26, 1996. Kerr-McGee thus
falls within the exception to section.2(a)(2)(A) disqualification
prov1ded for by the above-cxted regulatxon

Given he broad grant of discretion in section 2(4) of the MLA and
the existence of the duly promulgated requlation, we are unable to
conclude that BLM’s determination that Kerr-McGee was not barred
under section 2(a)(2)(A) was contrary to law. (
As the Associate Solicitor noted, however, BLM’s regulation was a
matter of policy formulated by previous Administrations. 1In fact,
she observed that, while BIM’s lnterpretation was legally
permissible, it arquably did not well serve a major goal of FCLAA,
which was to reduce speculation. Accordingly, she suggested that
the regulation could be amended prospectively at. any time by
following the normal notice and comment rulemaking'process. 1In
fact, BLM thereafter issued, on December 10, 1993, an advanced
not:l.ce of proposed rulemaking seeking public comment on LMUs,
including diligence requirements relating to LMUs.

Furthermore, the Associate Solicitor’s review was confined to the
applicable law and regulations relating to section 2(a)(2)(A) and
section '2(d) of the MLA, e.g,, she did not review any issues
surroundlng the appropriateness of the formation of the LMU
1nvolved. .

In our view, the draft report’s analysis of Kerr-McGee’s

qualification to acquire new federal leases since 1988 suffers from
three major shortcomings. First is its disregard for the legal

significance of the existence of the Clovis Point: LMU and the
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‘ Enclosure

hiltory of production from the non-federal lands within the LMU.

. Second ‘is' its failure to acknowledge:-that reviewing courts are

likely to give great deference to agency regulations implementing
statutes which arc silentior: nbiguaul as'to the issues addressed

- by regulation: : In this instance, 'the MIA is silent about the

intended :lnterplay between sections 2(a)(2) (A) and 2(d), as they
relate to lessees holding federal coal leases included in LMUs.
Third is the characterization that BIM’s regulations and the
Associate Solicitor’s epinion are at odds with the commentary of
former Solicitor Frank Richardson and ‘the Office of Technology
Assessnent. These and other points are d:lscuuad more fully in the
nnclosure to this letter. : :

v:”"rhank you again tor givinq us’ this opportunity to comment. We hope

that you will find our conmments on the draft report constructive.
If you or your staff would find it useful, ve would be glad to meet

with you to. discuss this natter further.

sinc rely, . :
l YA e

s g ((vu‘ /f~// ’

- .'Iohn D. Leshy

-7 selicitor

-
o . NI

cc: Assistant Secrctary, Land and Hinerals Management
Acting Director, Bureau of Land Management
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. Now on p. 25.

B comxm's 'ON. CHAPTER 2 OF 'rng DRAFT GAO m;pon'r

We offer the following specific comments on and suggest:ed changes
in the draft report. .

_We believe ‘ the ‘ following text . prov:.dea a more appropriate
characterization of the Associate SOllCltOr 8 opinion-

On February 22, 1993, we aaked Inter:.or 8 Solicitor to provide
his opinion on whether Kerr-McGee was barred from receiving
new mineral leases due to the operation of section 2(a) (2) (A).
On August 4, 1993, the Department of the Interior’s Associate
.Solicitor’ for .Energy -and. Resources advised us that the
- Solicitor’'s’ Office  was unable to conclude that the
R .contemporaneous interpretation and application of the section
: 12(a) (2) (A) -requirements by. BLM. in the Kerr-McGee case were
beyond the scope of the Secretary’s authority granted by the
Federal. Coal Leasing Amendments Act. The Department of the
Interior’s Solicitor has prov:.ded GAO with a |letter, dated
LApril 11, 1994, concurring. in, that conclusion and in the
g Associate SOlicitor 8 earl:.er opinion.

;..'rhe Associate Solicitor observed that BLM was acting in
. reliance on a duly: pronmlgated regulation‘ which provides that
a federal lessee.is producing coal in commercial quantities
. . for purposes of section 2(a) (2). {A) if the pre-PCLAA coal lease
. which it holds' is included in an IMU that is produc:.ng in
accordance .with -.its . "stipulations of . approval." The
stipulations  of approval . for Kerr-McGee'’'s LMU provide that
Kerr-McGee must meet the. 10- -year diligent development
. requirement, under.which the operator promises to produce coal
in commercial quantities from the LMU within 10 years. Kerr-
McGee is in compliance with these IMU stipulations of
approval,.even in the absence of present production, so long
as. production in commercial . quantities is achieved by
- September 26, 1996. - Accordingly, the Assoclate Solicitor
noted.  that, in. thig instance, Kerr-McGee appears to fall
within the exception to section. 2(a) (2) (A} disqualification
provided £or by the regulation.

The Associate Solicitor stated that, given the existing
regulation. .interpreting the interplay between section
2(a) (2) (A) and section 2(d), which grants the Secretary broad
discretion with respect to diligent development, continuous
operation, and production for logical mining units®, she was
unable to conclude that the section 2(a) (2) (A) prohibition
applied to Kerr-McGee in this instance.* However, the
Associate Solicitor noted that the BLM‘s interpretation of
gection 2(a)(2) (A) and section 2(d) was "a matter of policy
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Now on p. 25.

. formulated by previous administrations that meets the letter
“ of*'the law:" ~Theé!‘Associate Solicitor observed that, while
BIM's :mterpretation wasg legally permissible, it arguably did
not' well ' gékvé’ a majo ”goal of FCLAA which was to reduce
speculation. }

“+'The ‘Associate "‘sblicitorlé ‘ed. that BIM's regulations could be
amended ‘prospectively sat:any.itime.by following the normal
. notice and comment rulemaking: process. Subsequent to. the
* Agsociate Solicitor's opinion, 'BIM didsued on December 10,
11993, ‘an‘advanced ‘notice’of proposed: rilemaking seeking public
comment on logical mining ‘units, ‘including diligence
requirements relating to LMUs. . ‘

s ¥ Because of the ‘ nclusion of‘ the leases at issue in an

© LMU, “the’ Solic1tor' Office found that the ‘provisions of
““gection”2(d) " of the "MLA providing for LMUs are triggered.
‘That ‘section grants ‘the Secrétary discretion to provide that
fd:.ligent development, continuous operation and: production on
© ‘any “'federal-"leage ‘or’ -‘fich-federal land be construed as
: "occurring oo all: federal le Ses in the LMU. The section also
'spec:.fically states” that 'pre-1976 leases, such as those
- involved in the matter-at hand, may be included in an IMU and
become” subject to the- production Tequirements of the LMU. In
‘the Associate Solicitor ‘hoted that the legislative history of
PCLAA ‘demonstrates that the’ congressional drafters recognized
' jthat the IMU provisiéns'were "an’ enormous exemption" to the
“Uidde’ diligence provisions otherwise imposed by the MLA as
'amended. i

4 It should be noted’ that the Associate 801icitor s review
“‘was confined to the applicable law and regulations relatmg to
sections 2(a) (2)'(A) and 2(d) of 'the MLA, She did not review
© any issues surrounding the appropriateness of the formation in
the first instance of the LMU involved. :

Page 34: ‘ . ) -
Beg:mning in the last paragraph of this page, GAO states.

. We believe that Kerr- McGee is not qualified to obtain
federal mineral léases under section 2(a) (2) (A) because it has
not produced coal in ‘commercial quantities from the LMU since

the LMU was formed and indeed has not produced any coal at all
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from the LMU since 1988. :

Th:.s conclus:.on ignores the special treatment of IMUs that Congress
provided for in section 2(d) of the MLA, 30 U.S.C. § 202a,
. including provisions relating to diligent -development, continuous
operat:.on and production.. It further ignores the Secretary’s broad

o discretion to administer IMUs. ‘Section 2{d) (1) and’(2) authorize

- ~the Secretary to -approve  the: consolidation of federal and non-
:federal coal leases into a logical mining unit in order to foster

the development -and mining of included coal resources in an
efficient, ‘economical: and orderly manner over a period of 40 years.
Section:'2(d) (2) provides ‘that any approved mining plan for an LMU
must require such diligent development, operation and production so
“that ‘the " LMU"s reserves will be mined within a Secretarially
established  period;. . not ' to ‘exceed 40 years. Section 2(d)(3)
authorizes the 'Secretary, in the course of approving an LMU, to
provide, : "among - other . things,"® that diligent , development,
continuous operation, and production on any non- federal land within
the LMU sha.ll be construed as occurring on' all federal leases in
. the IMU.: | Section 2(d)(4): of: the MLA authorizesg the Secretary to
" amend any federal lease included in an 'IMU so that mining under
that lease " is consistent with. the: LMU requirements. Section
2(ad) (5) explic:.tly provides that pre-FCLAA leases can be included
inan IMU and, if so, *"shall be subject to the prov151ons of this
section [setting forth rules relating to LMUs]. We believe that
it is legally supportable to read section 2(d) as giving the
" Secretary the discretion:to establish how lessees holding federal
coal . leases ~included  in.-an' LMU - are. to. comply  with section
'2(ay (2) (A). - ~This he did*by adopting a rule providing that
compliance with:the LMU’s stipulations: will also serve to meet the
: requirement for: production in conmerc:.al quantities found in
section 2 (a) (2) (A) ‘ :

This construction of the interaction between sections 2(a) (2) (A)
and 2(d)? is consistent with FCLAA’s legislative higtory. During
the House debate, Congresswoman Patsy Mink, Chairman of the House
‘Subcommittee on Mines and Mining, described an LMU as "an enormous
exemption" from'due diligence, 122:Cong. Rec. 507 and 508 (Jan. 21,
1976) . Her remarks suggest she understood that, in order to foster
the long-term development 'and mining of non- producing pre-FCLAA

! We note. that GAO agrees at page 35 of the draft report
with' our view that production anywhere in the LMU can be attributed
to the federal coal leases within the LMU and can be used to
- 'satisfy section 2(a) (2) (A)’'s production requirement. We also note

that, as the Associate Solicitor’s opinion stated, we believe that -

. ‘the Secretary has the discretion to adopt a range of different
."policies and regulations for section 2(a) (2} (A) compliance for
leages included in an LMU,
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-~ leases, these leases: may . be treated as part of a unit when
consolidated into an IMU, free from certain requirements of FCLAA
that would apply if they were stand alone .leases.

.GAO s conclusion also 1gnoree the duly.promulgated BLM regulation

.. which prOVides that a-lessee:will . not: begdisqualified so long its
. lease .is - contained :in. an;:approved ;IMU..which is producing in

... accordance-with its stipulations.‘ Kerr- McGee E] qualification is
: derived £rom: this regulation, which providea* :

(ii) An entity shall not be disqualified under the prov:.s:.one
of this subpart if each 1ease that the entity holds is:

.43 C.F. R. § 3472 1 2(e) (ii);' E) Sections 3487. 1(e) and (f)
.. oo prescribe the contents:'of LMU stipulations. and the criteria for LMU
approval. Neither section-contains  any. . requirement expressly

~referr1ng to production .of. ‘commercial quantities. Rather, 43
C.F.R.: § 3487:1(e):(2). requires ‘these stipulations | to include a
schedule for the achievement of diligent development and continued |
operation for the LMU St o : - !

The prefatory clauee J.n ‘paragraph 3 of the clova.e Point LMU's
stipulations: of. . approval :makes -both: federal leases in the LMU
subject .to- uniform requirements for diligent development and
. -continued . operation;:: thereby. ..superseding the comparable
requiremente .for the individual feder_al leases. After noting that
the diligent development: period for: the LMU -began on;September 26,
1986, subparagraph 3.c¢ expressly states that "the LMU must have
achieved production of commercial quantities before September 26,
'1996, - the ten-year anniverxsary of the effective date of the LMU. ’
Subparagraph -3.c:.goes on to -state that. Kerr-McGee must mine
3,043,460 tons of coal £rom anywhere within the LMU to achieve
diligent‘development Subparagraph. 3.f describes the 40-year LMU
- exhaustion period.:. -Subparagraph -3.g states that for purposes of
-meeting  the commerc:.al quantities : requirement | of section
2(a) (2)(A), production of any coal within the -IMU (which was
ongoing at the time of the IMU's effective date of approval on the
state lease included in the LMU) shall be construed as occurring on

-

,_
{

o TTT

. * 43 C.F.R. § 3483.1(c) -specifies .that any federal coal
lease ‘included in an LMU .will be governed by the diligent
development and-continued operation requirements imposed on the LMU
in lieu of those- ccm)arable requiremente that would apply to the
lease individually. : )
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. all federal leases within-the LMU.. "Subparagraph 3.h provides that,
if+the LMU failg for any-reason, the federal:leases included in the

LMU would be subject to the diligence requirements that would have . -

otherwise applied had they not be included: in the LMU,

The:Clovis 'PoirtLMU stipulations:contain:no other provisions which
deal with production, production of commercial quantities, diligent

o developnent ,: s0r. continued operation. Although GAO construes the
= LMU'stipulations‘as ‘not/addressing what 'is required to satisfy the
~commercialiquantities: production reduirement of section 2{a) (2) (A)

! or ag equatingiit -with'diligent development, the fact is that the
stipulations only define what is required to accomplish production
in commercial quantities in one place -- in subparagraph 3.c. That
is the ‘only:provision -inrthe. stipulations :to describe what is
required:for productiom:iof commercial:quantities, and it does so by
reliance. on:the notion:of di’ligent .development. This approach is

McGee produces 13,034,460 tons-:.of z.coal . from: anywhere within the
Clovis PointLMU" by September‘ 26%::1996, Kerr-McGee is producing
coal «:in: -accordance with. :these LMU: stipulations of approval.
"Therefore, by :the: .expressi:teims ©43; C.F.R.! § 3472.1-
2 (e) (6)(d1i) {E) ,~ it ~would: be: dlfficult to adjudge Kerr-McGee as
* presently: ineligible under:section:2 (a)(2)(A) on the basxs of the
federal leases contained :m the ClOViS Point LMU.

We do not read FCLAA as necessarily imposing a present requirement
~ for'actual production when-a pre-FCLAA lease:is included in an LMU.
;«There appear:tobe:two-conflicting’paradigms at work here, The

first. isthe paradigm.for  stand-alone leases for which section

2(a).{2) (&) is effective in ensuring development. The second is the
paradigm. for LMUs, which measures: production ‘on a unit basis over

‘@ term’of:up:to 40 years;: not on a:lease-by-lease basis under the

i . gtandard lease term. - We do.not find it: illogical for Congress to
" =’ have “ granted. . .the Secretary:. discretion ~.to equate . section
;- 2(ay{2)(a) ' s "prodiction of. commercial quantities" with a "diligent
s-development® requirement “for IMUs,-thus allowing LMU stipulations
to determine what constitutes . "production" -in the context of an
LMU. Especially in the western United States, landholding patterns

. often do-not allow mining- companies to acquire. all leases for a

. -.logical. mine .-simultaneously. ::For: example, Leases A and B on
.- federal :lands:may ‘be acquired in year one, while Leases C and D on
-.; state lands may be ‘acquired ‘in year eight. The most
“renvironmentally ‘and:. economically practical progression for
extracting coal.on these ‘lands.may involve mining on Leases D, C,

B, and A, in that order, over a 10-year period. Allowing approved
LMU stipulations to define production for the individual leases in

. the . LMU. would: allow the leases to be produced in the most

- environmentally and economically beneficial manner. Requiring the
..lessee in this example to chicose between continued eligibility for
future leases. or mining the:LMU illogically appears to be exactly
what 43 C.F.R. § 3472.1-2(e)(ii) (B) was designed to avoid. Indeed,
“the purposes behind Congress’' enactment of section 2(d) of the MLA

5

consistent. with BLM’s:regulations. Accordingly, as long as Kerr- .
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b

Now onp. 26.

pr‘ovidingvfor LMUs: was to provide for the "efficient, economical,
and.orderly" development of the coal:reserves in the unit.

‘In the middle of thz.s page, GAO states that.

. We disagree ‘\w1th Interior 8 Associate Solicitor’s
~~interpretation that: FCLAA permits BLM to use the 1l0-year LMU
«diligent . development period to satisfy Section 2(a) (2)(A)’'s
requirement. . for: the present product:.on of coal in commercial
quantit:.es. ‘ : § .

” e

} Again,’ this conclus:.on 1gnores the scheme that Congress devised in
« FCLAA: for the establishment and:operation of:LMUs, and BLM's duly

promulgated. .regulations 1mplementing those. :provisions in FCLAA

‘regarding LMUs 'and: lessee . eligibility,. discussed above. While

Congress has:recognized distinctions. between rdiligent development"”
and "commercial .quantities, " ‘the:Secretary :could and did employ

- these .terms in:.defining production requirements for IMUs. The

principle-of . judicial deference to agency rulemaking applies here.

. A court may ‘not substitute its judgment for:an agency's when the
: agency's regulations constitute a reasonable Interpretation of the

agency'’'s delegated legislative  authority,
MLE:LM. 467 U.S. 837 (1984)

BLM’s regulations, which have the effect of allom.ng the use of the
10-year :diligent development -period to .satisfy the section
2(a) (2) (B) commercial: quantities requirement, are consistent with
the . 1985  opinion of :Solicitor. Richardson. In 1985, former

.Solicitor - Richardsgon : issued:. an . 'M-opinion answering various

questions about the prohibition in section 2(a) (2) (a), which was to
take effect the following year.. BLM’s: regulations are consistent
with his interpretation of sections.2 and 7 of the MLA. The firsat
question which he addressed was the possible ways of defining the
section 2(a) (2)(A}) ‘term "producing..: .:I.n ‘commercial guantities.®
5011c:|.tor Richardson stated that- .

There are several lawful ways ‘to 1mplement the temm...
[including] as the term is used in. the regulations defining

rdiligent = development"  on . a. Federal  coal lease, as a

cumulative amount (over a longer, 'fixed period, ' taking into
account startup time' and initial-mine production) of initial
pz-oduction, w:.th a succeeding rate thereafter. eve®

92 I.D. 538-539. After acknowledging: that ‘the term *producing in
commercial quantities" was added by sections 3 and 6 of PCLAA to
three places . in sections 2(a) (2) (3) and 7(a) of the MLA without the
benefit of any legislative definition, ‘the Solicitor noted that the

‘Department’s initial, contemporaneous " interpretation of the
- *diligent development" definition of commercial quantities called

not for ‘a .rate of production, but ' "a cumulative amount of

6
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£ production W‘lth.ln the relevant period n . Id,, at 542.

o 's°lic1tor Richardson also addressed whether the prohibition in
< section:2(a) (2): (A):-attaches to the holder-of a non-producing lease
.. that is-included: in.an IMU. from:which:.coal is being produced at the
proper rate.. :He -concluded that it: does mot.- 92 I.D. at 539. He

explained that participation in a producing IMU tolls ‘the

: prohibition. . Id.,:at 548. Solicitor Richardson construed section
- 2(d) (3):-0f .A.the.MLA‘as‘allowing production in ‘commercial quantities

(i.e., production of 1 percent: .of -an  LMU’'s recoverable coal

L reserves prior:to‘the end of the IMU’/s:10:year diligent development

period)::occurring . anywhere : within;. an :IMU- to be construed as
occurring on all federal leases in the ILMU for purposes of section
2(a) (2) (a). Id., at 554. In other words, he saw participation in
a producing:IMU.as - relieving the -included:.non- producing federal

1eases from section 2(a) (2) (A)'s, prohibit:.on. 1d., at 555.

. ‘At this point, Solicitor Richardson did not. define a "producing"
- 1MU, But earlier in his opinion, he. had stated

The Secretary may define the time element of "producing in
commercial quantities® for section 2(a) (2) (A) purposes in any
‘of several -ways,. consistent. with the statutory purpose to
penalize speculative holding of coal leases, and respecting

+ the'key words. in the phrase: - "producing" and "commercial."
“'Given -that - speculation ends . upon construction of mine
. facilities, because of.the inves_tment that is completed by the
+time ;the first:-ton of sold:coal is severed and loaded for
shipment any-meagsure of- actual production that respects the

' .words in the:phrase.is: consistent with the statute. We thus
advise. that : the:phrase may be- define {[sic]...as an amount

z’, . which - must- be .produced. over the 10-year holding period of

section 2 (a) (2) (A). analogous to diligent development....

1d., at 543.

Any -effort to declare mineral leases issued to Kerr-McGee since
March 1988 as invalid: on the premise that Kerr-McGee had to be
actually:- producing from the Clovis Point LMU when the leases were

~issued, as GAO. suggests, ‘could also be highly problematic for
‘several reasons. - First, this would be contrary to the language of

43 C.F.R. § 3472.1-2(e) (6) (ii) (E), which .refers to "producing -coal
in accordance with the logical mining unit stipulations of approval
pursuant. to-.§:3487.1(e) and (f)." . ‘"Producing" is defined in 43

- C.F.R.. § .3400.0- -5.(rr) (6) to’ mean actually severing coal or
operating an ongoing mining operation in accordance with standard

industry operation practices. Reading the term "producing® in the
context of 43 C.F.R. § 3472.1-2(e)(ii) (E), the operative regulation
for leases in IMUs, as not requiring present production is, we

. -believe, a-legally supportable: construction. This is easily

distinguishable, for example, from 43 C.F.R. § 3472.1-2(e) (6) (i),

" which requires an eligible lessee to be "producing® apnd to meet

7
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some other requirement, such as being within its section 2(a) (2) (A)
production bracket or having achieved production of commercial
quantities during that time frame. The plain meaning of section
1 3472.1-2(e) (6) (ii)(E) suggests 'that one need look no further than
-the Clévis Point: LMU- stipula'tions to:understand what Kerr-McGee
must do to be ellglble to acqulre new leases.

B fSecond, the prefatory clause ‘to 43 c 'F. R ~§ 3400.0-5 expressly
~.limits the application of-the definition of "producing" stated in
section -3400:0-5(rr)(6) to- Part: 3400.. The xule on lessee
eligibility is:found in a different part, Part 3470. Kerr-McGee
could well: be able to use. this technical point to its legal
advantage

We are aware of only one statement. of interpretation offered by BLM
which supports GAO’s view ‘that .the Clovis Point IMU must be
actually producing in order to afford Kerr-McGee protection from
section 2(a)(2}).(A) s disqualification provisgion. In its internal
~guidelines® for - 1mp1ement1ng the ' sfregulatory definition of
commercial quantities (1 percent of recoverable coal reserves) for
section ‘2 (a)" (2) (A) purposes,'? BLM stated

f'rIf a Federal coal 1ease, that otherwise is subject to the
'+ gection 2(a)(2) (A) prohibition, is included in an LMU and that
" IMU® stops productlons [sicl~(i.e., nonproduction occurring
“while the LMU .is in'its.specific ‘diligent development period
..and *'no.. advance royalty - can be “being paid iIin lieu of
%productlon), ‘that Federal ccal lease, looked at individually
‘in its nonproducing status,:'would prohibit the Federal coal
lessee, or any affiliate; under section 2(a) (2) (A) from being
igsued another Federal lease- on or after August 4, 1986.
7.Although; in-this ‘example, the LMU would be in compliance with
its approval 'stipulations . and- the 1982 regulatory diligence
system, the Federal coal lease is not protected. by inclusion
in an LMU if that LMU is not producing.

- 50 Fed.-Reg. 35138 (August 29, 1985).  While the quoted language
" ‘may have represented BLM’s ‘interpretation-at that time, such a
guideline, as ‘distinguished froma regulation designed to implement
substantive legislative provigions, is not binding and does not
‘have: the force of law. S_eg_c_qnggg_m, 110 IBLA 232, 242-243
(1989) ‘

v More 1mportant1y, this: interpretation is not clearly reflected in
43:C.F/R. § 3472.1-2(e) (ii) (E}, which was subsequently adopted in
1986. The"preamble to the 1986 rulemaking promulgating section

3 Theae g'u:.delinea were created for the use of BLM personnel

implementing the producing . in “"commercial quantities"
requirement of section 2(a) (2)(A)}. 50 Fed. Reg, 35125, 35126, and
35132-35133. (August 29, 1985).: _

T T
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©3472,1-2(e)(ii)(E), at 51 .Fed: - 'Reg. .43910 (Dec. 5, 1986) ,
.incorporated:the consistent. supplementary information found in the
preamble to:the final 1985 :guidelineg* answering public comments on
the draft:1985: guldelines ‘but not: the:final guidelines themgelves.

The. final .guidelines,: in answering public ‘comments about the need

the guidelines as regulations; ‘stated that BLM would be

g: invarforthcoming regulatory review: which would deal with
interpretations of the phrase "producing in commercial quantities."
50 Fed. Reg 35132 (August 29 1985)

one re on that the existing rule, section 3472.1-2(e) (11) (E), can
. be.permigsibly- interpreted - as; dt:-variance with the final 1985
~guidelines. is: because: of:- the difference between the text of the

o proposed.and final 1986 rulemaking..The proposed rulemaking would

' baverclearly. made-actual production,t despite an IMU’s compliance

‘with.;dits’ stipulations of. approval; including its diligent
dev,el"opment.. requirement‘,wa’ requirement for continued eligibility

;- .under:isection :2:(a):(2) (A)*s  producing' in commercial quantities

- requirement.: .The: proposeda rule proposed as 43 C. F R. § 3472.1-
2{e): (5), stated - "

As long as an approved logical mining unit is produc:.ng in
- rcommercials quantities  (either Federal or non-Federal coal),
. the PFederal coal:leases contained:in the logical mining unit
shall not.disqualify therentity(s), or any of its affiliates,
under the provisions of this subpart [Subpart 3472].

51 Fed Reg 3’7205 (October 20, 1986) .As-it turned out, the final
rule; : section 3472;1-2(e) (11)(E)," simply .8tates that an entity
: 'shall=not be- disqualified under:section 2(a) (2) (A) as long as its
© lease:is contained inan IMU which is "producing coal .in accordance
‘with the logical: m:.ning unit stipulations:of approval pursuant to

. .§ 3487.1(e)rand:(£). " It is:the:language:of this rule that governs

. Kerr McGee's:. eligibility.; Kerr-McGe_e »ismeeting the requirements
.of the rule.. 5 . L . SRR .

,However, even if we were to conclude ‘sthat "produc:.ng" was a presgent
:requirement whenever: Kerr-McGee was issued new leases, independent

of its compliance with its LMU!s.diligence: yequirement, BLM found.:

4 The 1985 supplementary information did contain'the following
statement in response to two comments .stating that "the failure of
an LMU should not retrigger the section 2(a) (2) (A), 10-year holding
period from the: po:Lnt at which :|.t was: suspended by inclusion in a

,produc:.ng LMU" : o

Section 2(a) (2) (A) is retriggered by failure of an LMU. It is

also retriggered by an LMU that stops producing, vV

the ILMU is in its IMU-specific diligent Qevelopment period.
50 Fed. Reg. 35129 (August 29, 1985).

9
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Now on p. 26.

‘that Kerr-McGee met this requirement, and we have no reason for

concluding. that BLM’s finding wasg-invalid. - In effect, despite the
fact that Kerr-McGee had suspended its-operations for some period

~.of -time, - BLM found that ‘thisi: luspeneion was consistent with
- -gtandard: industry pract:.ce ~and, . ~thus, ""allowable under its
.definitional. regulation:for "produc:.ng,, -43 - C.F.R. '§ 3400.0-
7+ 5(rr)-(6). ~This is also consistent:, w:.th the preamble to the final

1986 rulemaking, wh:Lch states-vr B

It was not: the mtent of the proposed rulemaking: to compromise

» ‘standard. industry operating practices. That is why the
. rulemaking was couched in terms.of:*guch reasons as", not "the
follow:.ng reagons.” = Allowing standard industry operating

pract:.ces to govern- "producing®: is less burdensome to the

+ mining industry-and ‘more: administratively efficient for the .

Bureau of Land Management. It also 'provides a satisfactory
basgis from which the Authorized Officer can determine whether
the mining operation-is "producing' 'in accordance with the

approved plan: .of operations. :Standard industry operat:.ng'

practices will be used as'the primary basig for determining
whether the mining operation is "producing," but it must be

©gtressed that conformity with standard industry operating
practices is not. dispositive of: "producing," and variances
from the practices may: be required where cage- specific
condit:.ons warrant such a var:.ance.

51 Fed. Reg. 43916 (Dec. 5, 1986) A November 13, 1989, BLM
memorandum’ to field personnel’ ‘(couched as clarification of issues
asgociated with legsee qualification: criteria, but not expressly
addressing leases in.an LMU), also stated that producing is defined
by: standard industry -practice and that 'such practice would be
determined on a case-by-case bamis, according to what constitutes
such practice-for a particular region. 1In.this instance, BLM found

‘that Kerr-McGee was engaged in ongoing coal production in the

manner of a prudent operator in the Powder River Basin by electing
the temporary cessation, because four other mines in the region
have from-time-to time been-"mothballed";-such that the removal of
coal has been halted, and, in at least two such instances, for a
period of years. R , : ‘

Pages 35 and 36:

‘GAO states S

Further, the Associate: Sol:.c:.tor 8 interpretation is at odds
with a previous Solicitor’s opinion, which concluded that
equating diligent development with production of commercial
quantities "would empty the section [2(a)(2)(A)] of any

$ Information Bulletin No. $0-33 (Nov. 13, 1989).
10
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meaning."" . . It would permit 'the lessee to extend its
eligibility under section 2(a}(2)(A) for the length of the
1LMU's: diligent development period, thereby defeating, as the
Associate Solicitor’s. opmion recognizes the anti-speculative
purpose of this provxs:.on. :

P

¥ 92 I:D. at 548-51.(1985) ., The Associate Solicitor’s opinion
is algo at ocdds with an:Office of Technology Assesgsment report
on.gection 2(a) (2)(A).  "Potential Effects of Section 3 of the
Federal Coal Leasing Amendments Act of 1976-A Specxal Report”,
OTA ITB 300, March 1986, p- 84

“The Associate Solicitor's opi‘ni'on is ‘not at odds with either the
1985:.Solicitor’s ‘opinion or ‘the: 1986 OTA report. GAO cites a
discussion in Solicitor Richardson’s opinion addressing the issue
of whether a lessee is eligible to acquire mineral leases under the
section. 7(b) exception to section 2(a) (2) (A) when, although the
lessee is not actually producing from his lease, he is nonetheless
in compliance with his diligent development obligation. Solicitor
Richardson. concluded that this broad. construction of the section
7({b) - ekxception - to section: 2(a)(2)(A) would nullify section
2{a){2) {(A). Solicitor Richardson was discussing the eligibility of
a lessee based on its holding of a stand-alone lease, rather than
-a lease contained in an LMU..: The OTA report expressed a similar
viewpoint. - At page 84, it 'states "[clompliance with other lease
diligence provisions is not, however, sufficient to satisfy the
section .. [2(a) (2) (A)] producing in - .commercial quantities
requirement.® Once again, ‘this discussion was not in the context
of LMUs. . ;

:rThese remarks merely signify that compl:l.ance by pre- FCLAA leases
with: section 7(b)’s: diligent development - condition would not
satisfy section 2(a) (2) (A)’s . production in. commerc:.al quantities

requirement
fo ‘ b .
2(a)(2)(Ar)’g 10-year holding period or its statutory bar, such as

participation in a producing LMU, a lease suspension under section
39 of the MIA, “force majeure, or the payment of advance royalties.
Solicitor Richardson expressly recognized all of these examples as
tolling the prohibition and 10-year holding period found in section
2(a) (2)(A). 792 I.D. 547-548. Despite GAO’s suggestion to the
contrary, the 1985 opinion and the 1986 report can also be read to
construe FCLAA and BLM’s regulations to allow the treatment
accorded Kerr-McGee in this instance.

Furthermore, a pragmatic approach as to what constitutes producing

in commercial quantities for purposes of section 2(a}) (2} (A) was
also _recognized in the 1986 OTA report.

11

T
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OTA believes that as long as a lessee is actually producing or
has produced  coal after August 4, 1976, FCLAA allows the
Secretary to consider other factors in determining whether the
.amount...of: 'coal:.produced- is -commercial quantities for the
purposes of [section 3 of FCLAA]... or whether the amount
produced is merely "“frivolous." Examples of such other
factors include: the eventual capacity of the mine; the amount
of reserves, and geological and engineering restraints on the
-rate 'of initial production; the demonstrated investment in

. -mine. construction .and facilities; and the schedule for

- production and delivery .of -coal under a long term contract.
The - term’ "producing" implies- some continuity of activity,
however OTA believes that sgection 3 does not impose an
additional annual or continued operation obligation on the
lessee. Intermittent or sporadic production from an ongoing
conmercial mining operation could be sufficient for compliance
wn.th section 3; even: 1f the m1ne is temporarily idled.

OTA report, gy,p_rg, at 87

o A

‘In the present case, from the establishment of the' Clovis Point
IMUS until early 1988 we are advised that approximately 2.3 million
tons of coal were produced from the Clovis.Point Mine. The mine is

located on the state lease included in the LMU. As noted earlier,
this production; :which accounts for . approximately 75% of the
diligent:  development - definition 'of the .commercial quantities
requirement for-the LMU, is.expressly attributable to both of the

federal - leases contained in-the LMU:.  We are informed that Kerr-

McGee’s total investment. in the mine as of:1991 was in excess of
$27 million. Following Kerr-McGee’:s cessation of mining operations
in 1988 and placement of the mine in a:stand-by status pursuant to
an approved plan of interim stabilization, we are informed that

‘Kerr-McGee has provided full-time security to the mine'’s remaining

facilities and -equipiment and has:maintained all federal and state

~ mining permits and reclamation-activities at an annual cost of over

$75,000. -  Kerr-McGee. .could argue that ‘these facts meet the
"producing" tests articulated by Solicitor Richardson and the OTA
and satisfy the anti- speculatlon objective of section 2(a) (2) (A).

Moreover, the OTA report expressly recognizes that a lessee can use

the LMU device to avoid d:.squal:.f:.catmn under section 2(a) (2) (a).

Section 3 [of FCLAA} is- sllent as to whether production from
an IMU is sufficient for section 3 compliance. The language

¢ We are informed that prior to the LMU’'s establishment,

Kerr-McGee had produced over 16 mllllon tons. of coal from its state

lease. -

12
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resources by no later than 10 years after the LMU’s approval. The

.waonp.2d

.The preamble” language explaining the ‘final 1986 BIM rulemaking

,quantities has not been achieved by the end of the LMU's diligent

“.of section, 7(b) :[of the/MLA] and section 5 [of FCLAA] and the

1egislat1ve history of section 5, however, strongly suggest
that LMU formation was intended as an aid to development and
maximum economic recovery of Federal coal and to satisfaction
of diligence ({gic]l production and continued operat:.ons
;requirements.,é .Section 7(b) provides that each lease is
“gsubject .to the conditions of diligent development and
continued operation. If production in an approved LMU can
‘satisfy the section 7 diligence requirement, by extension such
production should also satisfy the section 3 production
requirement for a nonproducing lease in the LMU.

OTA report, gupra, at 102, ¢f,, id,, at 88 and 94. This extension
has been achieved in the present case by BLM's establishment,
through rulemaking and in LMU stipulations, of a production goal,
i.e,, a cumulative ‘amount of 1 percent of ‘total LMU recoverable

rationale for this interpretation is presumably that .IMU formation
was intended, as OTA has noted, as 'an’aid ‘to the development and
maximum economic recovery of coal rescurces and as an aid to the
satisf iction 'of the diligent  production and continued operations
requi ‘“nients ‘of included pre-FCLAA leases.

Page 36, footnote 15;:
In this footnote, GAO states:

We also note that the Associate Solicitor’s view can lead to
absurd consequences. ' If production in commercial quantities
"had not' commenced by the end of the diligent development
period, the lesgee might ‘be considered as retroactively
ineligible ‘to receive ‘leases ‘issued during ‘the diligent
development pericd.  The problem would be particularly acute
where the lessee received competitive leases that might have
been issued to other qualified bidders.

We d:.sagree that this interpretation would lead to absurd results.
undercuts GAO's contention ‘that, if "production in commercial

development period, the lessee might be conpidered as retroactively
ineligible to' receive the leases issued ' during the diligent
development period. . The prea.mble, at 51 ‘Fed. Reg. 43914 (Dec. S,
1986), ‘suggests that the termination of the LMU for failure to
produce diligently: and in commercial quantities would only operate
to d:.squalify a lessee prospectively, assuming the individual
leases in the IMU were also out of compliance at the date of the
LMU’ s termination.

13

Page 107 : . GAO/RCED-94-10 Federal Coal-Leasing

T




Appendix IX

Comments From Kerr—McGee Corporation

Note: GAO comments
supplementing those in
the report text appear at

the end of this appendix:

‘and in appendix X:’

LA DEPATTMENT

;‘James Duffus I
_'Director, Natural’ Resources I
-Management. Issues .. - ' :
United States General Accounting office
Washington, D. c., 20548 ) . .

Draft Report Entitled uingxal__ngegn:gesi

. that since 1988 Kerr-McGee COrporation has been disqualified from

t~Amendments Act.»t.n

© 1, 1991 letter, we would ask that before you issue your report, you

KERR MI:BEE GENTEN . OKUPWA CITY, OKLAHOMA 73125

@ KERR-MCGEE CORPORATION

o R At _ Writers Direct No,
. February 22, 1994 . g {405) 270-2838

Sy
I

. Your File No. ‘B=-252412

Dear Mr. Duffus:

We are in receipt of your letter of Janiary 25, 1994, enclosing a
copy of the portion of the referenced report which relates to Kerr-~
McGee. Corporation'l East Gillette—Clovis Point mine in Campbell
County, Wyoming and requesting that we comment on your conclusion

acquiring federal .leages” under. . séction 2(a)2(A) of the Mineral
Leasing Act, as. amended by sect on,3 of the Federal Coal Leasing

We believe your "conciusion is in error. Aas your proposed report
recognizes, the issue in this matter is whether the East Gillette-
Clovis Point IMU is deemed to. be . producing ‘coal under applicable
BIM . regulations. It is apparent ‘from the portion of the report you
submitted to .us that you are in possession of the letter dated
October. 1,.1991,, .written, by our attorneys to the Department of the
Interior’s Denver Region . office‘ setting  forth Kerr-McGee
Corporation’s rationale supporting the coriclusion that the East
Gillette-Clovis Point IMU is in fact a producéing mine. We continue
to beliave. that the legal position stated in that letter is sound.

Without repeating in detail the arguments contained in the October
consider carefully the following points:

1. The East Gillette-Clovis Point mine has produced

approximately 18.5 million tons of coal since production

commenced 'in 1979, of which about 2.24 million tons have
been produced since the LMU was created in 1986.
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James Duffus III
February 22, 1994
Page 2

L. 2.-n7Under!the IMU stipulation, Kerr-McGee is required to have

E "mined  approximately 3.04 million tons of coal by

September 26,: 1996, to meet its diligent. development

obligation. Kerr-McGee has already mined more than 75%

of the ‘coal: it ‘is required to mine during the diligent

development period.:. Although operations are temporarily

suspended, Kerr-McGee has stated its intention to resume

operations-to.mine the remaining 800,000 tons required to

neet its diligenti:-development obligation by the end of

‘the . ‘diligernt '.devélopment period. As the BIM has

previously advised.you in its opinion of August 4, 1993,

Kerr-McGee is in full compliance with its diligent
development operations on the LMU.

137 roThere © is © no'requirement that mining  operations be
conducted:continuously during the 10 year due diligence
period: ito:::meet . the due diligence ' development
requirements.'r B ) "the contrary, the BIM regulations (as

well as the courts. in general) recognize that in any
mining operation there may be temporary cessations of

-~ ;production..: Such temporary cessations of production do

"« ‘not changeé:the status of ‘a mine from "producing" to "non-
producing."  As reééently as 1991 the Office of Surface
Mining and Reclamation Enforcemernit completed a study

showing that 1,140 of the nation’s:coal mines were in a’

“temporary cessation:of operation-mode. In the case of
the’ East 'Gillette-Clovis /Point IMU, the mine is on
-standby.8tatus:in accordance with a plan of stabilization

approved ' by  goveramental authorities with BIM

. “concurrence. - The East: Gillette-Clovis Point IMU is a
" fully operational- mine, - in - which Kerr-McGee made an

initial investment of more:than.$27 million in mining and -

equipment. Additional expenditures have .increased the
cumulative-investment in the mine:to about '$50° ‘million.
‘The mine:is being operated in: accordance with standard
"industry practice. S
4. BIM regulations contained in 43 CFR 3400.1(rr) provide
S that. B

“For purposes of section 2(a)2(A) of
the Act:

‘. ‘. .

(6) - Producing means .  actually
severing ' coal, or gpgrat;gg an
ongoing . mining operation in
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See comment 1.

James Duffus III
February 22, 1994
Page 3

] g, " (emphasis
suppl ied) :

. Section 43 CFR: 3472 1-2(6) (ii) of the same regulations
provides-

"An entity shall no.t:-f'be disqualified

. ‘'under the provisions.of this subpart
i1if -each. 1ease that the entity holds
is: :

« sl

E. " Contained in an approved logical
mining unit. which' is producing coal
in © accordance with the logical
mining unit stipulations of approval

ﬁnder theee BIM regula‘tionsy, the conclusion that the East Gillette~
Clovis Point mine is a producing mine under section 2(a)2(A) of the
Act is inescapable. : :

The conclusion that the East’ Gillette-clovis Point mine is a

‘producing mine not only-is within the letter of the law, it also is

in full accord with:the.spirit of the law. Section 2(a)2(A) was

- ‘enacted to prevent a:party.from holding coal leases for speculation

without development. In this case, Kerr-McGee has a developed,
operative mine in which millions of dollars have been invested and
which is in full compliance with diligent development requirements
of -an approved LHU stipulation. .

~In addition to our disagreement, with your conclusion that Kerr-
McGee is disqualified from acquiring federal leases, we note two
statements in the draft you submitted which we believe are
factually inaccurate.

Oon the first page of the portion of the draft you sent there is a
garbled statement that from March 1988 through November 1992, Kerr-
McGee acquired at least 151 additional federal mineral leaes--lso
oil and gas leases and one coal lease. Our records indicate that
during that period the BLM issued 35 oil and gas leases and one
coal lease to Kerr-McGee. Xerr-McGee acquired other oil and gas
leases by assignment from other leaseholders during that same
period. - However, as you no -doubt are aware, section 2(a)2(A) of
the Act only prohibits the issuance of leases by the Secretary of
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James Duffus III
February 22, 1994
Page 4

“. the Interior. It has. no: applicaticm to: the acquisltlon of existing
oil. and gas leases by assignment. ‘

on the third page of the draft you furnished us there is a
statement that Kerr-McGee  -has not produced coal in commercial
quantities since the IMU was formed. This assertion obviously
ignores the fact that more than 2.24 million tons of coal have been
" produced  from the mine since the LMU was created, and that this
2.24 million tons' constitutes more than 75% of the quantity
required - to be mined during the 10 year diligent development
period. The facts do not support this statement.

We respectfully request that you reconsider your conclusion as to
the status of this IMU in your proposed report.

Very truly yours,

A

ck L. Brandon
Assistant General Counsel

JLB:sj
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The following are GA0’s comments on Kerr-McGee Corporation’s letter §
dated February 22, 1994. Ga0’s detailed evaluation of Kerr-McGee's \
comments and the comments of the Depaxtment of the Interior’s Office of
the Solicitor appear in appendlx X

1. Inits comments Kerr-McGee correctly noted that when the
production requirements of section 2(a)(2)(A) of the Mineral Leasing Act ff
(MLA) are not met, the section prohibits only the issuance of leases by the
Secretary of the Interior. It has no application to the acquisition of existing '
" leases by assignment. Thus, werevised, to 35, the number of oil and gas { E
. leases that the Secretary 1ssued to’ Kerr-McGee between March 1988 and =
‘ November 1992 ' .

T
:
i
:
|
!
i
|
[
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Interior Lacks |
Authority to Equate
Diligent Development
With Current
Production

The Department of the Interior’s Office of the Solicitor and Kerr-McGee

“Corporation provided us with written comments on a portion of a draft of

this report.! They disagreed with our conclusion that Kerr-McGee was
ineligible to receive new leases under the Mineral Leasing Act of 1920
(MLA) because two of its coal leases obtained before the Federal Coal

- Leasing Amendments Act of 1976 (FCLAA) was passed have not satisfied the
. -production requirements of section 2(a)(2)(A) of the MLA. However, the
.+ Solicitor indicated that the regulation on which Interior relied concerning
.+ Jogical mining units was the policy of past presidential administrations and
- arguably was not consistent with FCLAAs goal of reducing coal speculation.
Consequently, he noted that the regulation could be amended at any time.
In this connection, he pointed out that, on December 10, 1993, BLM
- " requested public.comments about changes that should be made in the
: regulatlons govermng LMUS. 58 Fed. Reg. 64919, Decemember 10, 1993.

After carefully evaluatmg the Sohc1tor s and Kerr-McGee's comments, we

continue. to believe that BLM should not have issued mineral leases to
Kerr-McGee. In;summary, the MLA provides no authority for exempting

. Kerr-McGee's pre-FCLAA coal leases contained in an LMU from the
‘commercial quantities production requirement of section 2(a)(2)(A).
- Accordingly, Interior cannot transform the “present production”
‘requirement of section 2(a)(2)(A) into a “future production” requirement,

that is, diligent development. Furthermore, Kerr-McGee is not presently

. . “producing”™ coal under section 2(a)(2)(A) and the regulations which
, deﬁne thlS term,

‘ Both Intenor and Kerr-McGee argue that by including the two Pre-FCLAA

leases in an LMU, Kerr-McGee need only produce “coal in commer(:lal

. quantities” by the end of the LMU’s 10-year diligent development period i in

order to remain qualified to obtain new mineral leases. We disagree.
Nothing in section 2(a)(2)(A), section 2(d), or any other provision of the
MLA authorizes the Interior to exempt pre-FCLAA leases contained in an LMU
from the current production requirement of section 2(a)(2)(A). After a
10-year holding period, section 2(a)(2)(A) imposes a present, rather than

" prospective (“diligence”™), production requirement in order for a lessee to

qualify to receive new mineral leases. While section 2(d) does give the
Secretary discretion to attribute production from one lease within an LMU

‘ to all leases within the LMU, nothing in the language of this provision
'suggests that diligent development on one lease may be considered to be

1Comments from the Department of the Interior’s Office of the Solicitor (dated Apr. 11, 1994) are -
provided in app. VIII. Kerr-McGee Corporation’s comments (dated Feb. 22, 1994) are provided in app.
IX. ‘ .
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+ -+ (2)(A) that this provision i$'not a “diligence” provision but a lease

production on the others.? In fact, Interior acknowledged in the discussion
accompanying the publication of its final rulemaking for section 2(a)

quahﬁcatlon prov1510n 51 Fed Reg 43911 (Dec. 5, 1986).2

 FCLAA'S leglslauve hlstory as: well as Intenor s LMU regulations indicates
. that“diligent:development” refersto a period preceding production in
- icommercial‘quantities and embodies a commitment to produce coalin
‘commercial quantities at some future date rather than at the present time.
H.R: Rep. No. 681 at 13; 122 Cong. Rec. 488, January 21, 1976; 43 C.F.R.
3480.0-5 (12) and'(13). Also; FCLAA's legislative history does not support the
Solicitor’s view that section 2(d) transformed the section 2(a)(2)(A)
- “production in commercial quantities” requirement into a “diligence
-requirement.” As'support for its:position, the Solicitor’s letter relies on a
- statement by Chairwoman Patsy Mink on the House floor that refers to
section (2)(d) as “an'enormous exemption” to the due diligence provisions
. -otherwise imposed by FCLAA:: However, the floor debate from which this
-phrase was extracted: does not address the interplay between section 2(d)
and section 2(a)(2)(A). Rather; the comment was made in the context of
*: opposition.to.a proposal to remove from the House version of FCLAA a
- requirement for a public hearing before the formation of an LMu. 122 Cong.
Rec 507-508 (Jan 21 1976) 92 L D at 554 (1985).

Under these cucumstances Chaxrwoman Mink's statement provides little
support for the transformation of the section 2(a)(2)(A) “producing in
commercial quantities” requirement into a “diligence requirement.” A more
appropriate interpretation of Chairwoman Mink's reference, in keeping . -~
with the actual language of section 2(d), is that the attnbutlon to all leases
in an LMU of diligent development on any of the leases is the enormous -
- exemption.” This view is consistent with the discussion of the effect of ¢

2Also, we do not find support for the Solicitor's position in section 2(d)(5) of the MLA, which states
- ‘that pre-FCLA‘A leases may be included within an LMU and, if so included, shall be subject to the
© provisions of section 2(d). All that this means is that the pre-FCLAA leases will be subject to the
diligent development, continuous operation, and production requirements of the LMU. This provision
‘does not transform section 2(a)(2)(A)'s “production in commercial quantities” requirement into a L
“diligence” requirement,

__3Given the fact that both section 2(2)(2)(A) and section 2(d) were enacted as part of the same law, we i
believe it significant that the Congress did not specifically exempt pre-FCLAA leases contained in an
LMU from the production in commercial quantities requirement of section 2(a)(2)(A). The Congress
had every opportunity to consider doing so, but it did not.
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Kerr—McGee Is N ot
Presently Producmg
Coal

.- including a section 2(a)(2)(A) lease in an LMU in the Solicitor’s 1985 memo
“on tlus prov151on 4

& i ‘(* AT

Lo

- Both the Solicitor and Kerr-McGee also argue that Kerr-McGee'’s leases are

presently producing coal in accordance with Interior regulations. As stated
in our report, 43 C.F.R. 3400.0-5(rr) defines “producing” for the purposes
of section 2(a)(2)(A) as “actually severing coal, or operating an ongoing
mining operation in accordance with standard industry operation
practices.” Under this regulation, a lease is considered to be “producing,”
even though the severing of coal is temporarily suspended for “reasons

‘beyond the reasonable control of the lessee.” These reasons include, but

are not limited to, equipment breakdown and repair, vacations and
holidays, orders of governmental authorities, sale from stockpiles, and a
power plant’s cessation of purchases for a “limited duration of time.”

Kerr-McGee asserts that the cessation of production of the LMU is in
keeping with operating an ongoing mine in accordance with industry’s
standard operating practice. Kerr-McGee alleges that it is not engaged in a
speculative holding of coal because it has invested about ‘

$50 million—$27 million in mining and equipment alone.’ Also, the
Solicitor’s letter points out that even though Kerr-McGee has suspended its
operation for some time, BLM found that its suspension was consistent with
industry’s standard operating practice and thus allowable under this
regulation.

As stated in our report, Kerr-McGee is not producing coal in accordance
with Interior’s regulatory definition of “producing.” Kerr-McGee's
suspension of coal production is not the kind of suspension envisioned by
the regulation. Such suspensions are of short duration and do not include
long-term multiyear cessation of production because of market conditions.

4In an effort to find support for the issuance of these leases to Kerr-McGee, both the Solicitor and
Kerr-McGee have cited an Interior coal management regulation. This regulation, 43 C.F.R.
3472.1.2(e)(6)(ii) (E), provides that a lessee is not disqualified under section 2(a)(2)(A) if a pre-FCLAA
lease is contained in an LMU that is producing in accordance with the LMU’s stipulations of approval.
The Solicitor and Kerr-McGee argue that this regulation transforms section 2(a)(2)(A) into a diligence
requirement because the stipulations of approval for Kerr-McGee's LMU provide that the company
must produce coal in commercial quantities within a 10-year diligent development period. As made
clear by Interior’s comments to the final regulations implementing section 2(a)(2)(A), this regulation
means something different: although it gives a pre-FCLAA lessee 10 years to achieve production of
coal in commercial quantities, it requires that at the time of qualification for a new MLA lease, the
lessee must be producing coal. 51 Fed. Reg. 43914 (Dec. 5, 1986).

:5Kerr-McGee's investment in mining and equipment has been primarily associated with the production

of coal from the nonfederal lease in the LMU. This lease had been in production since 1979—6 years
before the formation of the LMU. Coal mined from this lease before the formation of the LMU totaled
16.2 million tons, representing about 81 percent of the coal mined from the leases in the LMU to date.
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' Appendix X

Evaluation of the Office: of the Solicitor’s
and Kerr-Mcgee Corporation’s Comments

To define, as Kerr-McGee and the Solicitor do, standard industry operating

practice to include a continuous 6-year, 1988-94 stoppage of production
because of market conditions would defeat the purpose of section

2(a)(2)(A), that is, to obtain production from the pre-FCLAA_leases and
thereby to lmut the speculatlve holdmg of federal coal " o

i

6The Solicitor’s letter also disagrees with the draft report’s statement that Interior’s present position is
at odds with a previous 1985 Solicitor's memorandum and a 1986 Office of Technology Assessment
report on section 2(a)(2)(A). We continue to believe that Interior’s present position is contrary to the

views contained in both of these documents.
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Appendix XI

Comments From the Department of

Agriculture

United States Fovest . ' washington -  14th & Tndspendence SW

Za=y, Department of - . Service’ - ' -Office’ . . P.0. Box 96090 :
@ Agriculture o L Washington, DC 20090-§090

" Reply To: 1430/2900

. Date:

ren !'l whe

Mr. James Duffus III: -
Director, Natural Rescurces lmugmnt Ilm- o
General Accounting OIch .
411 G St., Nw

. Washingt:on, DC 20548

Deaxr Mr. Du.ﬂul

'mil reply pcrr.ni.nl to you: :uqueuc for cmnu on the U.8. Genexal Aceounti.ng
Office (GAO) Draft Report RCED-54-10, *"Mineral Resources: BIM's Coal-Leasing
‘Program Needs St:tengt:haning.v The Forest Service was assigned the lead to
coordinate respouses to the draft report. We did not receive comments from
other agencies, hence ocur response reflects information that pertains to the
Forest Sexvice only. .

The report contains one finding that cumulative impacts have not always bsen
addressed and documented in environmerital assessments for coal leasing. It
ppesrs that F Service field offices beliaved such impacts had been
adequately evaluatad in previous nn documents and that since environmental
assegements were "tiered" to th here was no need to furthex
digcuss the impacts. Tiering, however, requires that documents be incorporated
by reference, and that pertinent analyses ba carried forward in summary form.
GhO's dation, when impl 4, will accomplish this. The
recomnendation states the Forest Service should be directed to 'runphuise to
field personnel the importance of complying with Agriculture’s requirements for
identifying and addressing cumulative envircnmental impacts from coal leasing
and develcpment." We accept GAO's finding.

Thank you for the oppottunity to submit comments. Questions about our response
may be addressed to Karl Duscher at (202) 205-1244 or to Nattie Silva at (202)
{202) 205- 1315

,{, #ﬁ,& ;—/ir/w //zwnm., /p/&@f/”ﬁ "'//g/'f”/
AN J(" . ] Lz.lﬁ M/ 4{4% 2 -2y
OBPA ) . | pATR. A;ﬁzmn'r schnuv, NRE DATE
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Appendix XII

Major Contnbutors to This Report |

Natiiral RadAatircae - Robert W. Wilson, Assistant:Director.. -« . -
Natural Resources Robert E. Cronin, Assignment Manager
1 Ma.nagement ISSlleS: Hector Rojas, Mining Engineer
‘ o - DavidE. Flores, Evaluator—m—Charge
~ Ronald Belak, Site Senior
,Janet L. Peace, Staff Evaluator
~Stanley G. Feinstein, Senior Attorney
Richard P. Johnson, Attorney-Adviser
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